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REPORTS  OF  CASES 

nnniiiNEDiN 

THE  SUPREME  COURT 

OF  THE 

State  of  Nevada 


APRIL  TERN,  1911 


(No.  1971] 

M.  QUILICI,  Appellant,  v.  I.  A.  STROSNIDER. 
C.  T.  MARTIN  AND  M.  J.  KING.  AS  the  Board 
OP  County  Commissioners  of  Lyon  County, 
Respondents. 

1.  Statutes -— General     and     Special     I^wb  —  County-Seats — 

Change — Necessity  of  Special  Law. 

An  Dct  of  the  legislature  provided  that  after  May  1,  1911, 
the  county  commissioners  of  I^on  County  should  remove  the 
nfflpes  and  archives  and  other  movnble  property  from  Dflytoii 
to  YeringtoQ.  The  general  act  of  18TT  (Stats.  1877,  c.  84)  pro- 
vides for  the  removal  of  county-aeats  by  the  majority  of  the 
voters  at  an  elet-tlon  called  on  petition  of  tiiree-Sftha  of  tbe 
taxpayers  nho  are  electors.  Section  21  of  article  4  of  the 
state  constitution  provides  that  In  all  cases  enumerated  In  sec- 
tion 20,  and  In  all  other  <-nses  where  a  (cc^nernl  law  can  be  made 
applicable,  all  laws  shall  be  general  and  of  uniform  application 
throughout  the  state.  Prior  to  tbe  last  general  election  tbe 
court-house  at  Dayton  was  destroyed  by  Are.  Held,  that  the 
special  act  was  Justified  on  tbe  ground  that  an  emergency 
existed,  calling  for  prompt  action. 

2.  ConSTlTUTlONAL      I.AW STATUTES PbESUMPTION     OP     CONSTITU- 

TION ALl  TV. 

In  all  cases  of  doubt  every  presumption  and  intendment  will 
be  made  In  faror  of  the  constitutionality  of  an  net  of  the  legis- 
lature. 

Vol,  M— a 
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.1.  Counties— Location  of  County-Seat — Contbol  by  thb  Statb. 
The  legislature  bas  complete  control  ot  the  eatlre  subject 
ot  coiiDtles  and  county-aeats,  except  where  prohibited  by  con- 
ntitutlonal  proviBlons. 

4.  Statutes— General  and  Special  Law— Locatimo  County-Seat. 

In  locating  a  county-seat,  It  will  depend  upon  the  facts  aud 
clrcunistances  of  each  case  whether  a  special  law  Is  applicable. 

5.  Statctks — Special  Acts — Pbesvuption. 

If  a  special  act  be  passed  for  a  particular  case,  the  pre- 
sumption of  the  applicability  of  tbe  general  law  Is  overcome 
by  the  presoiiiptioQ  in  favor  of  the  special  act  that  the  geoeral 
act  was  not  applicable  In  that  cn^e. 
(!.  Statutes — Special  or  Ix>cal  Laws — Legislative  rowEBS, 

The  legislature  is  the  exchislve  Judge  as  to  whether  a  law 
on  any  snbject  not  enumerated  in  the  constitution  can  be  made 
general  and  applicable  to  the  whole  state,  and  tbe  Judfcuient  of 
tile  legislature  as  to  whether  a  general  law  is  applicable  or 
special,  or  local  laws  are  required  regarding  subjects  not  BO 
enumerated,  la  conclusive. 

Appeal  from  the  District  Court  of  the  First  Judicial 
District  of  the  State  of  Nevada,  Lyon  County;  L.  A. 
French,  Judge,  presiding. 

Action  by  M.  Quilici  against  I.  A.  Strosnider  and 
others,  as  the  Board  of  County  Commissioners  of  Lyon 
County.  Prom  a  judgment  dissolving  a  preliminary 
restraining  order  and  denying  an  injunction,  plaintiff 
appeals.    Aftiimed. 

The  facts  sufficiently  appear  in  the  opinion. 

Mark  Waiaer  and  Geo.  L.  Sartford,  for  Appellant: 
The  case  at  bar  raises  a  question  of  fact,  and  not  of 
law.  The  original  decisions  upon  which  this  county-seat 
removal  act  is  based  so  state.  Those  decisions  also 
state  that  the  courts  must  decide  each  particular  case  on 
the  particular  facts  and  circumstances  of  that  case.  For 
courts  to  decide,  there  must  be  an  issue  of  fact  raised  by 
the  pleadings  and  a  trial.  The  issue  raised  in  this  case 
was,  "Could  the  general  law  apply?"  Testimony  was 
introduced  on  the  point  by  appellant.  The  respondents 
offered  none. 

If  the  verdict  is  manifestly  contrary  to  the  evidence, 
the  supreme  court  will  grant  a  new  trial.     Evidence 
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admitted  must  be  given  full  weight  even  though  incom- 
petent. (WaU  V.  N.  C.  O.  Ry.  Co.,  23  Nev.  171;  Beck  v. 
Thompson,  22  Nev.  121. ) 

Where  evidence  is  declared  competent  by  the  court  the 
jury  is  bound  to  receive  it  and  make  it  the  basis  of  their 
verdict    (Spelling,  New  Trial,  vol,  1,  aec.  264.) 

A  presumption  is  merely  a  rule  of  law  compelling  the 
jury  to  reach  a  conclusion  in  the  absence  of  evidence  to 
the  contrary.  If  such  evidence  is  oflEered,  however,  the 
presumption  disappears.     (Wigmore,  vol.  4,  sec.  2491. ) 

The  evidence  must  support  the  findings.  (Comp.  Laws, 
3277,  notes. ) 

In  removal  of  county-seats  "the  particular  facts  and 
circumstances  control."    (Evans  v.  Job,  8  Nev.  322-324.) 

In  county-seat  removals,  the  court  should  inquire  if  the 
general  law  could  have  applied.    {Hess  v.  Pegg.  7  Nev.  23. ) 

Facts  and  circumstances  are  used  interchangeably  and 
are  in  fact  synonyms.    (Bouv.  Law  Die.) 

Circumstances  are  defined  as  an  event,  a  fact,  a  partic- 
ular incident,  and  the  law  is  stated  as  correct  which  says 
in  the  view  of  the  law,  "from  the  evidence,  the  facts  and 
circumstances,  the  jury  should  determine  on  which  aide 
is  the  preponderance."  {Pfaffenback  v.  Lake  Shore  M.  & 
S.  i?i/.  Co.,  41  N.E.  530.) 

Evidence  signifies  that  which  demonstrates,  makes  clear 
or  ascertains  the  truth  or  very  fact  of  the  point  in  issue. 
(Blackstone,  vol.  3,  sec.  367.) 

The  point  in  issue  in  this  case  i8,"Could  the  general 
law  providing  for  the  removal  of  ojunty-seats  apply?" 
{Evans  v.  Job,  8  Nev.  337. ) 

Burden  of  proof  rests  primarily  on  the  side  asserting 
the  fact,  and  shifts  when  sufficient  evidence  is  introduced 
to  raise  a  presumption  in  his  favor.  {Jones  on  Ev.,  aec. 
176,  citing  Steph.  Ev.  95.) 

The  law  requires  nothing  to  be  proven  conclusively. 
(Silver  M.  Co.  v.  FaU.  6  Nev.  116.) 

Regulation  of  township  and  county  business  forbidden 
by  the  constitution  (sec.  20,  art.  4). 

County  commissioners  have  right  to  control  and  manage 
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all  real  and  personal  property  belonging  to  the  county. 
(Comp.  Laws,  2111.) 

The  act  of  1911  directs  that  "commissioners  shall  sell 
the  property  incapable  of  removal,"  Whenever  possible 
all  laws  shall  be  general  and  of  uniform  character. 
(Constitution,  sec  21,  art.  4. ) 

General  taw  on  removal  of  county-seats  has  for  its  title 
"Act  providing  for  removal  of  county-seats  and  perma- 
nent location  of  same." 

"Permanent"  defined  in  Words  and  Phrases,  sec.  5310, 
"not  temporary,  or  subject  to  change,  remaining  fixed." 

The  special  act  of  1901  does  not  fix  county-seat  perma- 
nently. By  the  terms  of  the  act,  it  was  intended  for 
Lyon  County,  and  was  never  intended  for  any  other 
county,  and  is  interdicted  by  the  constitution.  (Singleton 
V.  Eureka  Co.,  22  Nev.  91;  State  v.  Boyd,  19  Nev.  43.) 

Doubtful  laws  and  laws  capable  of  two  constructions. 
{Arnold  v.  Stevenson,  2  Nev.  746;  Hayden  v.  Commission' 
era,  2  Nev.  877;  O'Neal  v.  N.  Y.  &  Silver  Peak  M.  Co.,  3 
Nev.  126.) 

When  the  supreme  court  has  come  to  the  conclusion 
that  a  mistake  has  been  made,  it  will  acknowledge  the 
mistake  and  declare  the  true  doctrine.  {Hinea  v.  Driver, 
89  Ind.  339-342. ) 

The  court  during  the  oral  argument  has  intimated  that 
it  was  fully  informed  in  another  matter  as  to  the  law 
concerning  the  constitutionality  of  the  act  in  controversy. 

The  appellant  hereby  submits  his  cause  on  the  ques- 
tions raised  in  this  brief  that  the  facts  control. 

John  Lothrop,  District  Attorney,  and  Huskey  &  Springer, 
for  Respondents: 

It  is  the  settled  law  in  this  state  that  the  legislature 
has  the  power  under  proper  circumstances  to  pass  a  spe- 
cial act  for  the  removal  of  a  county-seat.  {Hess  v.  Pegg, 
7  Nev.  23;  Evans  v.  Job,  8  Nev.  322;  State  v.  Swift,  11 
Nev.  142.) 

It  is  the  settled  law  in  this  state  that  when  the  legisla- 
ture passes  such  an  act,  the  passage  thereof  rmses  a 
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presumption  that  the  general  law  on  the  subject  of  the 
removal  of  county-seats  "was  not  and  could  not  be  made 
applicable."  Until  that  presumption  is  rebutted  the  law 
is  presumed  constitutional.  And  in  this  respect  the  court 
will  not  "oppose  its  judgment  to  that  of  the  legislature 
excepting  in  a  case  admitting  of  no  reasonable  doubt." 

Pacts  tending  to  show  that  the  original  county-seat  has 
buildings  for  the  county  offices,  while  the  new  county- 
seat  has  none;  that  the  old  county-seat  is  more  accessible 
than  the  new;  that  the  plaintiff's  taxes  will  be  increased 
by  the  move,  and  hence  facts  of  a  similar  nature  are  mat- 
ters of  expediency  to  be  submitted  to  the  legislature,  but 
"in  no  wise  tend  to  prove  whether  or  not  a  general  law 
for  the  removal  of  county-seats  was  applicable"  to  the 
county  in  question,  "which  is  the  only  question  for  us 
(the  court)  to  consider."     (8  Nev.  340.) 

"Hardly  any  subject  can  be  conceived  more  purely  local 
than  the  fixing  of  a  county-seat,  and  if  in  any  case  local 
legislation  is  proper,  that  is  the  one."     (6  Nev.  30.) 

This  case  is  on  all-fours  with  the  Washoe  County  and 
Humboldt  County  cases  decided  in  Hess  v.  Pegg  and 
Evans  v.  Job.  The  statute  is  almost  word  for  word  the 
same  as  the  statute  construed  in  those  cases.  At  the 
time  those  cases  were  decided  there  existed  a  general 
law  on  the  subject  of  the  removal  of  county-seats.  In 
both  cases  the  statute  was  attacked  upon  the  same 
grounds  as  the  statute  in  this  case  is  attacked.  After 
those  cases  were  decided,  this  court  in  the  case  of  State 
V.  Swift,  in  construing  the  statute  incorporating  the  city 
of  Caraon,  said  in  most  emphatic  terms  that  the  rules  laid 
down  in  Hess  v.  Pegg  and  Evans  v.  Job  "must  now  be 
regarded  as  the  settled  law  of  this  state." 

We  therefore  stand  squarely  on  the  doctrine  of  stare 
decisis. 

There  are  particularly  urgent  reasons  of  expediency 
why  the  doctrine  of  stare  decisis  should  be  followed  in 
this  case.  Relying  upon  the  principles  laid  down  in  those 
cases  many  county-seats  have  since  been  removed  by 
special  act,  which  has  in  each  case  followed  the  wording 
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of  the  acts  construed  in  those  cases.  We  refer  the  court 
to  the  following  instances  of  removal  of  county-seats  by 
special  act  in  this  state:  Statutes  of  1871,  p.  59;  Statutes 
of  1873,  p.  59;  Statutes  of  1883,  p.  95;  Statutes  of  1887, 
p.  27;  Statutes  of  1905,  p.  18;  Statutes  of  1907,  p.  20. 

Should  Hess  v.  Pegg  and  Job  v.  Evans  be  now  overruled 
the  confusion  resultinK  in  the  public  interests  would  be 
unthinkable.  As  a  single  illustration,  what  would  be  the 
effect  upon  judicial  proceedings  had  during  all  these 
years  at  a  point  other  than  the  old  county-seat?  Again, 
a  reversal  of  those  cases  would  unsettle  the  very  founda- 
tions of  our  local  government  in  other  respects.  No  logi- 
cal distinction  can  be  drawn  between  the  character  of  an 
act  changing  a  county-seat  and  acts  establishing  counties, 
fixing  the  county-seats  of  new  counties,  carving  new 
counties  out  of  old,  changing  county  lines,  etc.,  with 
which  our  statutes  are  fairly  plastered.  If  it  can  be 
said  that  a  general  law  is  applicable  to  the  removal  of 
county-seats,  it  can  be  said  that  a  general  law  can  be 
framed  which  will  be  applicable  to  the  creation  of  new 
counties,  the  division  of  counties,  etc,  A  reversal  of  Hess 
V.  Pegg  and  Job  v.  Evans  would  be  in  effect  a  reversal  of 
State -v.  Irwin,  5  Nev.  Ill;  State  v.  McKinney,  5  Nev.  194; 
Youngs  v.  HaM,  9  Nev.  212;  and  the  recent  case  of  State 
V.  Lytton,  31  Nev.  67,  and  possibly  of  State  v.  Swift,  11 
Nev.  128.  Such  a  reversal  would  make  the  doctrine  of 
stare  decisis  illusory  in  this  state,  and  would  encourage 
counsel  to  attack  any  and  every  doctrine  previously 
settled  by  court. 

Unless,  therefore,  this  case  can  be  distinguished  in 
some  way  from  Hess  v.  Pegg,  or  Evans  v.  Job,  the  consti- 
tutionality of  the  act  of  1911  must  be  upheld. 

The  only  claim  that  appellant  makes,  as  we  understand 
it,  is  that  the  evidence  in  this  case  shows  a  different 
state  of  facts  from  that  existing  in  Washoe  and  Humbolt 
Counties. 

Only  two  new  circumstances  appear  in  this  case: 

First — The  pleadings  admit  that  two  petitions  for  the 
removal  of  the  county-seat  of  Lyon  Ckjunty  were  filed 
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under  the  general  law,  one  on  June  7, 1909,  and  one  some 
time  during  1910,  date  not  fixed,  and  that  neither  petition 
resulted  in  the  calling  of  an  election.  If  these  petitions 
are  evidence  of  anything,  they  are  evidence  of  conditions 
existing  at  the  time  they  were  filed,  and  not  of  conditions 
existing  in  Lyon  County  in  1911,  as  to  which  there  is  no 
evidence  before  the  court.  With  respect  to  the  time  to 
which  they  relate  they  are  only  evidence,  if  evidence  at 
all,  that  in  June,  1909,  and  at  some  time  which  does  not 
appear  in  1910,  the  petitions  were  insufficient  for  the  pur- 
pose for  which  they  were  presented,  whether  because  a 
sufficient  number  of  names  could  not  be  secured,  whether 
because  they  were  not  sufficiently  circulated  to  secure  the 
names  of  sufficient  signers,  or  whether  because  they  were 
insufficient  in  form,  does  not  appear.  We  think  the  court 
is  not  entitled  to  draw  on  presumptions  at  all  from  these 
facts,  but  if  presumptions  are  to  be  indulged  in  it  is  cer- 
tainly a  fair  presumption  that  the  people  of  Lyon  County 
after  fair  trial  found  the  general  law  on  the  subject  of 
the  removal  of  county-seats  inapplicable  to  their  county. 

Second — Certain  evidence  was  admitted  under  objection 
to  the  effect  that  the  witnesses  knew  of  no  emergency 
which  necessitated  the  passage  of  the  special  act  of  1911. 
This  evidence  was  improperly  admitted.  It  was  merely 
a  declaration  of  ignorance  on  the  part  of  the  witnesses 
as  to  the  existence  of  certain  facts.  The  witnesses  did 
not  testify  directly  that  no  facts  or  circumstances  requir- 
ing the  passage  of  the  special  act  existed;  they  merely 
testified  that  they  did  not  know  of  the  existence  of  such 
facts. 

We  invite  especial  attention  to  the  form  of  the  two 
questions: 

"Do  you  know  of  any  fact  or  circumstance  existing  in 
Lyon  County  in  February,  1911,  which  would  have  pre- 
vented the  general  law  providing  for  the  removal  of 
county-seats  from  applying?" 

No  foundation  was  laid  for  such  a  question.  There  was 
nothing  to  show  that  witness  had  any  knowledge  of  the 
provisions  of  the  general  law,  or  that  he  knew  that  such 
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a  law  was  in  existence.  The  question  assumed  that  there 
was  a  general  law,  and  that  the  witness  was  familiar 
with  its  provisions.  Before  the  witness  was  invited  to 
draw  inferences  as  to  the  effect  of  facts  in  relation  to 
the  operation  and  applicability  of  the  general  law,  he 
should  have  been  shown  to  possess  adequate  knowledge 
and  capacity.     (17  Cyc.  29,  30,  31.) 

The  question  asked  for  the  conclusion  of  the  witness  as 
to  the  facta.  He  was  invited  to  testify  to  the  ultimate 
fact  that  certain  facts  and  circumstances  did  not  exist, 
without  first  testifying  as  to  what  such  nonexistent  facts 
were.  He  should  have  been  asked  specifically  to  state 
what  conditions  did  or  did  not  exist  in  February,  1911, 
and  left  the  ultimate  inference  or  conclusion  from  such 
facts  to  the  court     (17  Cyc.  209-212.) 

The  question  called  for  the  conclusion  of  the  witness 
on  a  question  of  law.  The  existence  or  nonexistence  of 
facta  having  first  been  shown,  it  then  became  a  question 
of  law  as  to  what  effect  the  existence  or  nonexistence  of 
such  facts  might  have  had  upon  the  applicability  of  the 
law  to  Lyon  County.  The  witness.Ihowever,  was  invited 
by  the  question  to  decide  a  nice  point  of  law,  namely, 
what  facts  might  prevent  the  applicability  of  the  general 
law,  it  not  even  appearing  that  he  knew  anything  of  the 
provisions  of  the  general  law.  A  witness  is  not  permit- 
ted to  testify  to  the  legal  result  of  a  transaction  or  series 
of  transactions.     (17  Cyc.  219. ) 

The  evidence  was  not  of  that  character  of  negative 
evidence  such  as  when  a  witness  testifies  that  having 
examined  books  he  found  no  entries  therein,  or  that  being 
at  a  certain  place  at  a  certain  time  he  did  not  hear  the 
report  of  a  gun.  It  was  merely  a  declaration  of  ignorance 
as  to  facts  which  might  or  might  not  exist,  and  which 
might  have  been  within  the  knowledge  of  hundreds  of 
other  people,  but  not  necessarily  within  their  knowledge. 
If  competent  at  all,  it  is  therefore  manifestly  entitled  to 
little  or  no  weight  against  the  presumption  that  exists 
that  the  legislature  acted  with  full  knowledge  of  the 
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facts,  and  the  presumption  created  by  the  passage  of  the 
special  act  that  an  emergency  did  exist. 

The  second  question  was:  "Do  you  know  of  any  con- 
dition or  eraersreney  existing  in  Lyon  County  in  February, 
1911,  which  necessitated  the  passage  of  the  special  act 
by  the  legislature?" 

This  question  is  subject  to  all  the  objections  previously 
urged,  and  to  the  further  objection  that  the  attention  of 
the  witness  was  not  even  called  to  the  particular  act  as 
to  the  legal  effeet  of  which  or  legal  necessity  of  which 
he  was  invited  to  hazard  his  guess.  There  were  many 
special  acts  passed  by  the  last  legislature,  at  least  two  of 
them  relating  to  Lyon  County.  Had  the  question  been 
admissible  witness's  attention  should  have  been  directed 
to  the  particular  act  which  counsel  had  in  mind.  There 
was  nothing  in  the  previous  testimony  from  which  the 
witness  could  even  infer  what  act  was  referred  to. 

If  this  class  of  testimony  were  permitted  to  prevail 
over  the  presumption  raised  by  the  passage  of  the  act,  it 
would  be  possible  for  a  few  interested  citizens  in  any 
county  in  this  state  where  the  county-seat  has  been  pre- 
viously removed  by  special  act  to  have  that  special  act 
still  declared  unconstitutional  and  the  county-seat  moved 
back  to  the  old  site  by  simply  testifying  in  a  suit  brought 
to  test  the  law  that  they  do  not  know  of  any  emergency 
which  called  for  the  passage  of  the  law. 

Only  one  witness  was  asked  if  he  was  familiar  with 
conditions  in  Lyon  County.  The  record  will  show  that 
all  the  rest  would  have  testified,  if  placed  on  the  stand, 
to  the  facts  in  question  without  even  that  preliminary 
question. 

Reverting  to  the  question  of  the  constitutionality  of 
the  law  of  1911,  we  submit  that  an  act  removing  a  county- 
seat  cannot  be  considered  as  a  regulation  of  "county 
business"  within  the  meaning  of  section  20  of  article  4  of 
the  constitution.  County  business  manifestly  relates  to 
the  ordinary  county  affairs  as  transacted  by  its  officers. 
The  creation  of  counties,  changing  of  lines,  carving  out 
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new  counties  and  removal  of  county-seats  deal  with  the 
organization  of  the  county  and  not  with  its  business. 
Illustrations  as  to  what  constitutes  a  regulation  of  county 
business  will  be  found  in  Williams  v.  Bidleman,  7  Nev. 
68;  Statev.  Boyd,  19  Nev.  47;  Singletonv.  Eureka  County, 
23  Nev.  226.  This  court  has  even  held  matters  which 
would  seem  to  approach  much  more  closely  to  county 
business,  such  as  the  issuance  of  bonds  for  local  pur- 
poses, and  the  creation  of  a  special  redemption  fund,  to 
be  proper  matters  for  special  legislation.  ( Youngs  v.  Hall, 
9  Nev.  212;  State  v.  Lytton,  31  Nev.  67.) 

With  reference  to  appellant's  contention  that  the  act 
contravenes  section  25  of  article  4  of  the  constitution, 
requiring  the  legislature  to  establish  a  system  of  county 
and  township  government  which  shall  be  uniform  through- 
out the  state,  we  deem  it  sufficient  to  suggest  that  this 
does  not  refer  to  organic  acts  creating  the  county  or 
establishing  or  removing  its  county-seat.  It  is  manifest 
that  the  government  of  Lyon  County  will  be  uniform 
with  that  of  other  counties,  whether  its  county-seat  is 
located  at  Dayton  or  Yerington. 

Per  Curiam: 

Appellant  here,  as  plaintiff  in  the  district  court,  filed  a 
complaint  alleging  that  the  defendants,  as  the  county 
commissioners  of  Lyon  County,  were  about  to  remove  the 
county-seat  from  Dayton  to  Yerington,  under  the  pro- 
visions of  an  act  passed  at  the  last  session  of  the  legisla- 
ture, which  provides  that  after  the  1st  day  of  May,  1911, 
the  county-seat  of  Lyon  County  shall  be  located  at  the 
city  of  Yerington,  that  the  county  officers  shall  remove 
and  keep  their  offices  at  the  city  of  Yerington,  and  that 
the  county  commissioners  shall  provide  for  the  removal 
from  Dayton  to  Yerington  of  the  archives  and  other 
movable  property  belonging  to  the  county,  and  sell  any 
immovable  property  belonging  to  Lyon  County  in  the 
town  of  Dayton. 

The  complaint  states  that  the  plaintiff  is  a  resident, 
taxpayer,  and  owner  of  property  in  the  town  of  Dayton; 
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that  the  removal  of  the  archives  of  the  county,  if  not 
restrained  by  order  of  the  court,  will  greatly  depreciate 
the  value  of  property  there  and  greatly  increase  the 
tax  rate  in  Lyon  County;  that,  unless  restrained,  the 
respondents  will  carry  out  the  proposed  intention  and 
remove  the  records  and  archives  from  the  town  of  Day- 
ton to  the  city  of  Yerington.  It  is  alleged  that  the  act 
of  the  legislature  mentioned  is  void;  that  it  is  in  conflict 
with  section  20  of  article  4  of  the  constitution  of  the 
State  of  Nevada,  which  provides  that  the  legislature 
shall  not  pass  local  or  special  laws  except  in  certain 
enumerated  cases,  and  that  it  is  in  conflict  with  section 
21  of  article  4  of  the  constitution,  which  provides  that 
"in  all  cases  enumerated  in  the  preceding  section,  and  in 
all  other  cases  where  a  general  law  can  be  made  applica- 
ble, all  laws  shall  be  general  and  of  uniform  application 
throughout  the  state."  After  trial,  the  district  court 
found  that  the  defendants,  constituting  the  board  of 
county  commissioners,  intend  to  remove  the  archives  and 
personal  property  of  the  county  from  Dayton  to  the  city 
of  Yerington  and  to  sell  the  real  property  located  at  Day- 
ton, as  directed  by  the  act  of  the  legislature,  and  that  the 
defendants  were  entitled  to  judgment  denying  the  injunc- 
tion prayed  for  and  dissolving  the  preliminary  restrain- 
ing order  granted. 

It  is  urged  that  the  special  act  providing  for  the  removal 
of  the  county-seat  of  Lyon  County  is  unconstitutional  and 
void  because  a  general  law  can  be  made  to  apply,  and 
because  the  general  act  of  1877  (Stats.  1877,  c.  84)  provid- 
ing for  the  removal  of  county-seats  by  the  majority  of  the 
voters  at  an  election  called  on  the  petition  of  three-flfths 
of  the  taxpayers  who  are  electors  is  applicable  to  that 
county.  Since  the  passage  of  this  general  statute,  and 
during  the  time  it  has  been  in  force,  a  number  of  county- 
seats  have  been  removed  under  special  acts  of  the  legisla- 
ture, and  it  has  been  the  rule  to  so  remove  them  for  forty 
years.  The  earlier  of  these  special  acts,  changing  the 
county-seat  of  Washoe  County  from  Washoe  to  Reno,  and 
the  county-seat  of  Humboldt  County  from  Unionville  to 
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Winnemucca,  were  tested,  and  the  removal  of  them  sus- 
tained by  this  court.  Later  special  acts  removing  the 
county-seat  of  White  Pine  County  from  Hamilton  to  Ely, 
of  Churchill  County  from  Stillwater  to  Fallon,  of  Nye 
County  from  Belmont  to  Tonopah,  and  of  Esmeralda 
County  from  Hawthorne  to  Goldfield,  do  not  appear  to 
have  been  resisted  in  the  courts.  The  act  now  sought  to 
be  overthrown,  relating  to  Lyon  County,  and  all  these 
acts,  with  the  exception  of  changes  in  dates  and  places, 
are  substantially  copies  of  each  other,  and  of  the  ones 
removing  the  county-seats  in  Washoe  and  Humboldt 
Counties,  which  were  sustained  by  this  court. 

It  was  held  in  State  v.  Irwin,  5  Nev.  Ill,  that  the 
special  act  of  1869  (Stats.  1869,  c.  60),  creating  White 
Pine  County,  was  not  unconstitutional,  and.  as  in  many 
decisions  by  this  and  other  courts,  that  in  all  cases  of 
doubt  every  presumption  and  intendment  will  be  made  in 
favor  of  the  constitutionality  of  the  act  of  the  legislature. 
It  was  said  in  the  opinion:  "Hardly  any  case  could  be 
found  or  imagined  where  a  general  law  could  not  be 
framed  which  would,  in  default  of  one  special,  answer 
some  part  of  the  purpose  intended  to  be  accomplished  by 
legislation.  But  would  such  a  general  law  be  applicable 
is  always  the  question.  A  law,  to  be  applicable  in  the 
sense  in  which  the  words  are  evidently  used,  and  their 
only  proper  sense  in  such  connection,  must  answer  the 
just  purposes  of  legislation;  that  is,  best  subserve  the 
interests  of  the  people  of  the  state,  or  such  class  or  por- 
tion as  the  particular  legislation  is  intended  to  affect.  A 
general  law  could  undoubtedly  be  passed  regulating  the 
organization  of  new  counties,  but  it  would  be  exceedingly 
difficult,  if  not  impossible,  to  make  such  law  applicable." 

In  the  case  sustaining  the  special  act  removing  the 
county-seat  of  Washoe  County  from  Washoe  to  Reno 
{Hess  V.  Pegg,  7  Nev.  22).  it  was  held  that  the  legislature 
had  no  authority  to  enact  a  local  or  special  law  when  a 
general  one  can  be  made  applicable;  that  the  decision  as 
to  whether  a  general  lawmay  be  made  applicable,  although 
primarily  in  the  legislature  and  presumptively  correct,  is 
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subject  to  review  by  the  courts;  that  where,  notwith- 
standing the  existence  of  a  general  statute  in  relation  to 
the  removal  of  county-seats,  the  legislature  passed  a 
special  act  for  the  removal  of  a  particular  county-seat, 
the  presumption  was  that  the  general  act  was  not  and 
could  not  be  made  applicable;  and  that  the  legislature 
has  complete  control  of  the  entire  subject  of  counties  and 
county-seats  except  where  prohibited  by  constitutional 
provisions. 

In  Evans  v.  Job,  8  Nev.  322,  it  was  held  that  the  special 
act  removing  the  county-seat  of  Humboldt  County  from 
Unionville  to  Winnemucca  was  not  in  violation  of  sections 
20  and  21  of  article  4  of  the  constitution,  that  these  sec- 
tions were  intended  to  prohibit  the  legislature  from  pass- 
ing special  laws  in  the  cases  where  a  general  law  would 
be  applicable,  but  that  to  be  applicable  the  general  law 
must  be  adapted  to  the  wants  of  the  people,  suited  to  the 
just  purposes  of  legislation  or  to  effect  the  object  sought 
to  be  accomplished.  It  was  further  held  that  these 
sections  of  the  constitution  recognize  the  fact  that  cases 
would  arise  in  ordinary  course  of  legislation  requiring 
special  laws  to  be  passed  where  a  general  law  might  be 
applicable  to  the  general  subject,  but  not  applicable  to 
the  particular  case;  that  where  only  a  portion  of  the 
people  were  affected,  as  in  locating  a  county-seat,  it  will 
depend  upon  the  facts  and  circumstances  of  each  par- 
ticular case  whether  such  a  law  is  applicable.  It  was 
also  held  that,  where  a  special  act  has  been  passed  in 
reference  to  a  matter  affecting  only  a  portion  of  the 
people,  it  would  be  presumed  to  be  valid  unless  facts 
were  presented  showing  beyond  any  reasonable  doubt 
that  a  general  law  is  applicable;  that  the  mere  fact  that 
the  general  law  has  been  passed  providing  for  the  removal 
of  the  county-seat  does  not  prove  that  it  is  applicable  to 
a  particular  case,  and  if  a  special  act  be  passed  for  a  par- 
ticular case,  the  presumption  of  the  applicability  of  the 
general  law  is  overcome  by  the  presumption  in  favor  of 
the  special  act  that  the  general  act  was  not  applicable  in 
that  case.     It  was  said  that  it  is  an  almost  uniform  rule 
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in  construing  statutes  and  constitutions  to  adhere  to 
former  decisions. 

In.  State  ex  rel.  Rosenstock  v.  Svrifi,  11  Nev.  129,  the 
special  act  of  1875  (Stats.  1875.  p.  87),  providing  for  the 
incorporation  of  Carson  City,  was  held  constitutional,  and 
the  court  said :  "  The  fifth  objection  is  that  the  law  ia  void 
because  'it  is  a  special  law  in  a  case  where  a  general  law 
exists  and  can  be  made  applicable' ;  and  it  is  therefore 
contended  that  the  act  was  passed  in  violation  of  that 
clause  of  the  twenty-first  section  of  article  4  of  the  con- 
stitution, which  declares:  'Where  a  general  law  can  be 
made  applicable,  all  laws  shall  be  general  and  of  uniform 
application  throughout  the  state.'  The  argument  in  sup- 
port of  this  proposition  is  that,  inasmuch  as  a  general  law 
existed  at  the  time  of  the  passage  of  the  act  in  question 
(Stats.  1873,  p.  66)  providing  for  the  government  of  cities 
and  towns,  and  the  town  of  Carson  having  been  organized 
under  its  provisions,  it  is,  therefore,  practically  demon- 
strated that  a  general  law  can  he  made  applicable.  The 
principle  involved  in  this  proposition  cannot  be  distin- 
guished from  that  decided  in  Hess  v.  Pegg,  7  Nev.  23,  and 
also  in  that  of  Evans  v.  Job,  8  Nev.  323.  The  same  argu- 
ment was  urged  against  the  validity  of  the  acts  respect- 
ively involved  in  those  cases,  and  the  same  authorities 
cited  in  support  thereof  as  are  presented  here.  There 
was  an  elaborate  opinion  in  each  case  in  which  all  the 
authorities  cited  by  counsel  for  the  relator,  as  well  as 
others  bearing  upon  the  subject,  were  fully  reviewed, 
the  result  of  which  is  an  exposition  of  this  provision  of 
tJie  constitution  adverse  to  the  position  of  relator,  and  the 
principle  thus  decided  must  now  be  regarded  as  the  set- 
tled law  of  this  state." 

The  legislature  has  since  passed  a  general  law  for  the 
incorporation  of  cities  which  has  been  sustained  as  con- 
stitutional. (Stats.  1907.  p.  241;  State  v.  District  Court, 
30  Nev.  225.)  In  addition  to  cities  established  under  this 
general  law,  we  have  a  number  of  special  acts  passed 
previously  and  subsequently  for  the  creation  of  cities. 

In  State  v.  hytton,  31  Nev.  67,  citing  and  following  ear- 
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lier  decisions  in  this  state  and  the  case  of  Lincoln  County 
V.  Luning,  133  U.  S.  532.  10  Sup.  Ct.  363,  33  L.  Ed.  766, 
we  held  that  a  special  act  providing  for  funds  for  the 
erection  of  a  court-house  was  valid,  and  that  the  con- 
stitutionality of  such  acts  must  be  considered  as  settled. 
It  was  admitted  upon  the  trial  that  numerous  witnesses 
presented  by  the  plaintiff  would  testify  that  they  knew  of 
no  condition  or  emergency  which  would  have  prevented 
the  calling  of  an  election  under  the  general  law  for  the 
removal  of  county-seats  or  that  necessitated  the  special 
act  of  the  legislature.  It  may  be  admitted  for  the  pur- 
poses of  the  case  that  the  people  desiring  the  removal 
could  have  proceeded  under  the  general  act,  and  that 
the  testimony  and  conclusions  of  these  witnesses  were 
entirely  true.  Under  the  constitutional  prohibition  that 
no  special  act  shall  be  passed  by  the  legislature  where  a 
general  law  may  be  made  applicable,  we  do  not  consider 
that  the  inhibition  applies  to  every  case  where  the  county- 
seat  might  be  removed  under  the  general  law  regardless 
of  any  delay,  inconvenience,  or  hardship  it  might  occa- 
sion, but  that  the  special  law  is  proper  and  valid  when,  as 
said  in  the  Irwin  case,  it  will  better  answer  the  just  pur- 
poses of  legislation  and  best  subserve  the  interests  of  the 
people  of  the  state,  or  the  portion  for  whose  benefit  the 
legislation  is  intended.  There  may  have  been  special 
reasons  existing  which  are  presumed  to  have  justified 
the  legislature  in  passing  the  special  act,  and  which  are 
sufficient  to  make  it  effective  and  constitutional  as  a  law 
desirable  and  necessary  to  prevent  great  inconvenience 
and  undue  hardship  upon  the  people  of  Lyon  County  or 
a  majority  of  them.  Long  prior  to  the  last  general  elec- 
tion the  court-house  at  Dayton  was  consumed  by  fire, 
and  residents  of  Yerington  and  some  other  parte  of  the 
county  away  from  Dayton  sought  to  have  the  county-seat 
removed  to  Yerington  under  the  general  act  providing 
for  the  removal  of  county-seats.  More  than  a  majority 
of  the  taxpayers  of  the  county  entitled  to  the  right  of 
suffrage  filed  with  the  board  of  county  commissioners  a 
petition  for  such  removal,  which  was  resisted  by  the  resi- 
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dents  of  Dayton,  and  proceedings  were  brought  to  this 
court  It  is  said  that  the  question  of  removal  was  made 
an  issue  in  the  election  of  representatives  from  that 
county  to  the  legislature,  and  that  the  candidates  favor- 
ing such  removal  were  elected,  and  it  may  be  presumed 
that  the  legislature  was  aware  of  these  conditions. 

The  Supreme  Court  of  Indiana,  in  Gentiie  v.  State.  29 
Ind.  412,  WHey  v.  Blv^imi,  111  Ind.  152,  12  N.  E.  165,  BeK 
V.  Maish,  137  Ind.  230,  36  N.  E.  358, 1118,  and  Stats  v.  KoU 
mm,  130  Ind.  440,  29  N.  E.  595,  14  L.  R.  A.  566,  overruled 
the  case  of  Thomas  v.  Board,  5  Ind.  4,  upon  which  reli- 
ance has  been  placed,  and  went  further  than  our  court 
has  done,  and  held  that  the  legislature  is  the  exclusive 
judge  as  to  whether  a  law  on  any  subject  not  enumerated 
in  the  constitution  can  be  made  general  and  applicable  to 
the  whole  state,  and  that  the  judgment  of  the  legislature 
as  to  whether  a  general  law  is  applicable,  or  special  or 
local  laws  are  required  regarding  subjects  not  so  enumer- 
ated, is  conclusive.  The  negative  testimony  of  the  wit- 
nesses, instead  of  stating  facts,  carried  with  it  their 
conclusion  that  they  knew  nothing  to  prevent  the  gen- 
eral law  from  applying,  without  giving  the  facts  on  which 
they  may  have  based  their  conclusion,  or  the  facts  which 
may  have  caused  the  legislature  to  conclude  that  the 
special  law  was  necessary.  It  is  not  shown  that  they 
had  in  mind  the  distinctions  which  would  make  the  gen- 
eral law  applicable  or  inapplicable  as  stated  in  State  v. 
Irwin.  Under  the  Indiana  rule  the  legislature  could 
determine  the  facts,  and  its  judgment  regarding  them 
would  be  conclusive;  and  under  the  rule  stated  in  Hesa  v. 
Pegg,  7  Nev.  23,  whether  the  general  law  is  applicable 
was  for  the  legislature  to  determine  in  the  first  instance, 
and  its  conclusion  was  presumed  to  be  correct,  but  sub- 
ject to  review  by  the  court.  The  testimony  of  witnesses, 
if  admissible  at  all,  would  be  confined  to  the  facts,  and 
their  conclusion  could  not  be  taken  against  that  of  the 
legislature  and  the  courts. 

It  must  be  conceded  that  great  financial  loss  will  result 
to  the  property  owners  of  Dayton  by  the  removal  of  the 
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county-seat,  and  that  it  is  natural  for  them  to  make  an 
effort  to  prevent  such  removal  for  the  protection  of  their 
own  beat  interests.  On  the  other  hand,  if  the  majority 
of  the  taxpayers  and  voters  of  the  county  live  in  local- 
ities where  they  will  be  under  greater  inconvenience  and 
expense  by  having  the  county-seat  at  Dayton  than  at 
Yerington,  the  greater  good  to  the  greater  number  may 
result  from  the  removal  of  the  county-seat,  although  this 
may  not  be  a  sufficient  reason  for  holding  the  law  valid. 
The  special  act  of  the  legislature  may  be  better  justified 
and  sustained  on  the  ground  that  the  emergency  and 
conditions  were  such  as  to  make  prompt  action  by  special 
act  of  the  legislature  necessary  in  order  to  prevent  undue 
hardship  upon  the  residents  and  taxpayers  of  the  county, 
which  under  existing  conditiona  would  have  been  caused 
by  delay  in  proceeding  under  the  general  act. 

Since  the  burning  of  the  court-house  a  long  time  has 
been  consumed  by  resisting  removal  of  the  county-seat 
under  the  general  law  and  by  waiting  for  the  leg:isla- 
ture  to  act  at  the  instance  of  the  members  of  the  legis- 
lature from  the  county,  which  has  been  and  is  without  a 
proper  court-house  or  accommodations  for  conducting 
county  affairs.  If  the  emergency  did  not  justify  this 
special  act,  much  more  delay  might  be  expected  if  fur- 
ther proceedings  were  brought  for  the  removal  under  the 
general  act  and  anticipated  resistance  made  to  removal. 
In  the  meantime,  the  county  would  continue  to  be  without 
a  court-house  or  proper  accommodations  for  enforcing 
criminal  laws  and  conducting  litigation  and  county  busi- 
ness; or  if  the  county  commissioners  proceeded  promptly 
to  rebuild  or  provide  a  court-house  at  Dayton,  and  by 
completion  an  election  was  reached  under  the  general  act 
and  the  county-seat  removed  to  Yerington,  great  and 
unnecessary  expense  might  be  entailed  upon  the  tax- 
payers. As  great  an  emergency  may  have  existed  for 
the  passage  of  this  special  act  as  for  the  one  moving 
the  county-seat  of  White  Pine  County  to  Ely  after  the 
destruction  of  the  court-house  at  Hamilton, 

Considering  the  conditions  which  may  have  prompted 
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this  special  act  of  the  legislature,  and  the  fact  that  it 
and  other  special  acts  have  been  pased  by  the  legislature 
after  decisions  of  this  court  sustaining  the  removal  of 
county-seats  under  similar  special  acts,  it  is  apparent  that 
even  stronger  reasons  now  exist  for  sustaining  this  legis- 
lation, and  to  hold  it  invalid  might  result  in  the  raising 
of  grave  Questions  concerning  the  removal  of  other 
county-seats  and  cause  uncertainty  regarding  records 
and  judgments  involving  large  interests. 
The  judgment  of  the  district  court  is  affirmed. 


[No.  1974] 

P.  PARONI,  Respondent,  v.  G.  B.  SIMONSEN, 
Appellant. 

1.  .\PPEAL  AND  Ebbob— Failure  to  Appeal  in  Time — Dismissal. 
An  appeai  not  taken  witLin  one  year  after  rendition  of  Jodg- 
ment  must  be  dismissed. 
J.  Costs— Appkal  ano  Krhob — Damages  fob  Delay, 

Damages  fur  appealing  Tor  delay,  authorized  by  Comp,  Laws, 
34:14.  are  properly  nnseBsed  on  dismissal  for  failure  to  appeal 
in  time,  ivborp  apppllant  waited  until  wbat  he  supposed  to  be 
the  last  day  for  appeal,  brought  no  record  up,  and  did  not 
reslHt  the  motion  to  dismiss. 

Appeal  from  the  District  Court  of  the  Third  Judicial 
District  of  the  State  of  Nevada,  Eureka  County;  Peter 
Breen,  Judge. 

Action  by  P.  Paroni  against  G.  B,  Simonsen.  Judgment 
for  plaintiff,  and  defendant  appeals.  On  motion  to  dis- 
miss the  appeal  with  damages.     Motion  granted. 

The  facts  sufficiently  appear  in  the  opinion. 

J.  M.  Lockkart,  A.  B.  lAghtfoot,  and  T.  J.  McParlin, 
for  Appellant, 

Henry  K.  Mitchell,  for  Respondent. 
Per  Curiam: 

This  is  a  motion  to  dismiss  an  appeal,  and  for  costs  and 
damages  for  delay. 
The  motion  was  duly  noticed  and  is  based  on  the  cer- 
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tificate  of  the  clerk,  which  recites  the  following  facts: 
"That  the  opinion  and  decision  of  said  district  court  in 
the  above  cause  was  duly  filed  in  my  office  on  the  26th 
day  of  February,  1910,  and  judgment  rendered  therein  on 
said  day;  that  the  judgment  so  rendered  was  entered  on 
the  28th  day  of  February,  A.  D.  1910;  that  appellant, 
on  the  26th  day  of  April,  1910,  served  and  filed  his  state- 
ment on  appeal  from  said  judgment;  that  respondent 
filed  his  amendments  to  said  statement  on  appeal  on  the 
29th  day  of  April,  A.  D.  1910;  that  on  the  28th  day  of 
February,  A.  D.  1911,  appellant  filed  and  served  his  notice 
of  appeal  from  said  judgment  to  this  court,  and  on  the 
4th  day  of  March  filed  in  said  cause  an  undertaking  to 
make  such  appeal  effective.  I  hereby  further  certify 
that  since  the  filing  of  said  notice  of  appeal  or  undertak- 
ing, nor  at  any  time,  has  appellant  ordered  any  transcript 
on  appeal  in  said  cause,  nor  has  any  transcript  on  appeal 
been  made." 

It  appears  from  the  certificate  of  the  clerk  that  the 
appeal  was  not  taken  within  a  year  after  the  rendition 
of  the  judgment,  and  the  appeal  must  be  dismissed  for 
that  reason.  {Central  Trust  Co.  v.  Holmes  M.  Co.,  30  Nev. 
437,  and  authorities  therein  cited. ) 

The  fact  that  appellant  waited  until  what  he  doubtless 
supposed  was  the  very  last  day  before  taking  his  appeal, 
but  which  in  fact  was  two  days  too  late;  the  fact  that 
he  has  made  no  effort  to  bring  the  record  to  this  court; 
the  fact  that  he  has  made  no  appearance  or  resistance 
whatever  to  the  motion  to  dismiss — justifies  us,  we  think, 
in  the  conclusion  that  the  appeal  was  taken  purely  for 
purposes  of  delay.  The  statute  provides  that, "when  it 
appears  to  the  appellate  court  that  the  appeal  was  made 
for  delay,  it  may  add  to  the  costs  such  damages  as  may 
be  just."  (Comp.  Laws,  3434.) 

In  view  of  the  fact  that  the  respondent  has  been  put 
to  the  unnecessary  expense  of  having  counsel  come  from 
Eureka  to  Carson  City  for  the  purpose  of  presenting  this 
motion,  it  is  manifest  that  the  appellant  has  caused  the 
respondent  damage  by  reason  of  his  appeal,  taken  for 
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the  purposes  of  delay,  and  we  think  $150  a  reasonable 
amount  for  such  damag'es. 

Wherefore  it  is  ordered  that  the  appeal  be  dismissed, 
and  that  the  respondent  have  and  recover  from  the  appel- 
lant damages  in  the  sum  of  $150,  and  the  respondent  have 
his  costs. 


[No.  1M2] 

Ex  Parte  LEWIS 

1.  EXTBADITION PBOCEBDINaS SurFlClEHCY  OP  INDICTMENT. 

Tbe  Indictment  under  whlcb  petitioner  was  souRbt  to  be 
extradited  to  Ohio  to  be  tried  was  properly  entitled,  and 
alleged  that  the  grand  jurors  of  H.  County  present  that  peti- 
tioner on  the  date  stated  "with  force  and  Brma  'at'  tbe  county 
of  H.  aforesaid,"  and  tbence  continually  to  the  finding  of  tbe 
Indictment,  being  tbe  father  of  F.,  a  child  of  five  years,  did 
unlawfully  neglect  and  refuse  to  provide  such  child  with  tbe 
necessary  and  proper  borne,  care,  etc.,  said  petitioner  being 
able  to  provide  the  cblld  wltb  a  necessary  proiwr  borne,  etc., 
contrary  to  the  form  of  tbe  Statute,  etc.,  and  against  tbe  peace 
of  the  state.  The  Oblo  act  of  April  28,  1908  (99  Oblo  Laws.  p. 
228),  provides  tbat  tbe  father  of  a  cblld  under  16,  living  In  tbe 
state,  who,  being  able,  etc.,  shall  neglect  or  refuse  to  provide 
a  necessary  and  proper  home.  care.  etc..  shall  be  guilty  of  a 
felony,  and  tbat  tbe  offense  sbatl  be  held  to  bnve  been  com- 
mitted where  tbe  child  may  be  when  complaint  Is  made,  and 
that  citizenship  acquired  by  the  father  shall  continue  until  the 
child  has  reaciied  10,  if  a  child  Uvea  so  long  In  the  state. 
Petitioner  claimed  on  habeas  corpus  that  tbe  Indictment  did 
not  authoriste  his  extradition  for  failure  to  allege  the  cblid's 
whereabouts  at  the  time  of  neglect,  or  tbat  the  neglect  was 
wilful,  or  the  dependency  or  destitution  of  the  child.  Hpid, 
that  the  Indictment  was  not  so  faulty  In  substance,  as  to  pre- 
vent the  execution  of  the  writ,  but  sufficiently  alleged  for  that 
purpose  tbat  the  child  was  In  the  Jurisdiction  of  the  court 
finding  the  Indictment  when  it  was  returned. 

2,  CmMiNAL  Law — Venue — Dksebtion  of  Child. 

Under  tbe  Ohio  act  of  April  28,  1»08  (09  Oblo  r>aws.  p.  228). 
imposing  a  penalty  upon  a  father  who  nw-lecta  to  provide  for 
bis  minor  child,  and  providing  that  the  offense  shall  be  held 
to  have  been  committed  In  any  county  In  which  the  child  may 
bo  when  complaiut  Is  matle.  the  venue  of  the  offeuse  la  In  tbe 
county  where  the  child  Is  when  complaiut  was  made  oj  the 
Indictment  returned. 

Original   proceeding.     Application   of   Albert  W. 
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Lewis  for  a  writ  of  kabeaa  corpus.    Fetltioil  dismissed, 
and  petitioner  remanded  to  custody. 
The  facts  sufficiently  appear  in  the  opinion. 

P.  A.  McCarran,  for  Petitioner: 

The  right  of  one  state  to  demand  of  another  a  person 
accused  of  crime  in  the  demanding  state,  is  a  right 
afforded  under  and  by  reason  of  the  provisions  of  the 
constitution  of  the  United  States  (art.  4,  sec,  2),  which 
reads  as  follows:  "A  person  charged  in  any  state  with 
treason,  felony  or  other  crime,  who  shall  flee  from  justice 
and  be  found  in  another  state,  shall,  upon  demand  of  the 
executive  authority  of  the  state  from  which  he  fled,  be 
delivered  up  to  be  returned  to  the  state  and  jurisdiction 
of  the  crime." 

The  requisition  must  be  accompanied  by  a  copy  of  the 
indictment  found,  or  an  affidavit  made  before  a  magistrate, 
charging  the  person  demanded  with  having  committed 
a  crime,  and  shall  be  duly  certified  by  the  governor 
or  chief  magistrate  of  the  state  or  territory  from  which 
the  person  has  fled.  (U.  S.  Rev.  Stat  1874,  sec.  6278;  U.  S. 
Comp.  St.  1901,  p.  3597. ) 

"A  requisition  unaccompanied  by  such  a  paper  is  no 
justification  for  the  arrest  of  a  fugitive,"  (Ex  Parte 
PaweU.  20Fla,  806,) 

The  process  by  which  requisition  may  be  carried  out 
is  laid  down  in  the  acts  of  Congress,  as  follows:  "When^ 
ever  the  executive  authority  of  any  state  or  territory 
demands  any  person  as  a  fugitive  from  justice  of  the 
executive  authority  of  any  other  state  or  territory  to 
which  said  person  has  fled,  and  presents  a  copy  of  an 
indictment  found,  or  an  affidavit  made  before  a  magis- 
trate of  any  state  or  territory  charging  the  person 
demanded  with  having  committed  treason,  felony  or 
other  crime,  certified  as  authentic  by  the  governor  or 
chief  magistrate  of  the  state  or  territory  from  which  the 
person  so  charged  has  fled,  it  shall  be  the  duty  of  the 
chief  executive  of  the  state  or  territory  to  which  such 
person  has  fled  to  cause  him  to  be  arrested  and  secured. 
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and  to  cause  notice  of  the  arrest  to  be  given  to  the  execu- 
tive authority  making  such  demand,  or  to  the  agent  of 
such  authority  appointed  to  receive  the  fugitive,  and  to 
cause  the  fugitive  to  be  delivered  to  such  agent  when 
he  shall  appear.  If  no  such  agent  appears  within  six 
months  from  the  time  of  the  arrest,  the  person  may  be 
discharged.  All  coats  or  expenses  -incurred  in  securing 
or  transferring  such  fugitive  to  the  state  or  territory 
making  said  demand,  shall  be  paid  by  such  state  or  terri- 
tory."    {U.  S.  Rev.  Stat.  5278;  3  Fed.  Stat.  Ann.  78.) 

The  court  is  not  limited  to  the  executive  warrant  where 
habeas  corpus  proceedings  are  resorted  to,  but  may  go 
back  of  the  executive  warrant  and  inquire  into  the  suffi- 
ciency of  the  papers  connected  with  the  requisition,  and 
may  inquire  into  the  indictment,  and  determine  whether 
or  not  the  indictment  states  facts  suffcient  to  constitute 
a  public  offense  against  the  law  of  the  demanding  state. 
[CompUm  V.  State,  152  Ala.  68;  CommonweaUhv.  Phila- 
delphia Co.  Prison,  69  Atl.  916;  In  re  Waterman,  29  Nev. 
288.) 

The  court  having  a  right  to  go  beyond  the  executive 
warrant  and  inquire  into  the  sufficiency  of  the  indictment, 
it  now  becomes  the  privilege  of  the  court  to  take  up  the 
indictment  accompanying  the  requisition  in  this  case, 
and  examine  the  same  to  determine  whether  or  not  that 
indictment  states  facts  sufficient  to  constitute  a  public 
offense  against  the  laws  of  the  State  of  Ohio. 

The  statute  under  which  this  case  is  brought  is  found 
on  page  228  of  the  Session  Acts  of  1908  of  the  State  of 
Ohio,  Laws  of  Ohio:  "An  act  to  compel  parents  to  main- 
tain their  children." 

Our  position  with  reference  to  the  indictment  in  this 
case  is  that  it  does  not  state  facts  sufficient  to  constitute 
a  public  offense  against  the  laws  of  Ohio,  and  in  viewing 
the  indictment  we  hold  that  in  order  to  constitute  a  valid 
indictment  under  the  laws  of  Ohio,  and  under  the  statute 
by  reason  of  which  this  indictment  is  brought,  three 
things  are  especially  requisite:  (1)  Affirmative  declara- 
tion of  jurisdictional  facts.     (2)  Dependency  and  desti- 
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tution  of  the  child.  (3)  Wilful  desertion,  failure  or 
refusal  to  provide  on  the  part  of  the  father. 

The  indictment  in  this  case  makes  no  affirmative  decla- 
ration as  to  jurisdiction  or  venue,  in  that  it  fails  to  set 
forth,  affirmatively  or  otherwise,  the  place,  either  county 
or  state,  in  which  or  at  which  the  indictment  alleys  the 
offense  to  have  been  committed,  or  on  any  date  prior 
thereto  or  subsequent  thereto.  It  is  manifest  that  the 
statute  of  Ohio  relied  upon  in  this  case  was  drawn  for 
the  sole  purpose  of  applying  to  and  operating  in  behalf 
of  dependent  children  residing  within  the  State  of  Ohio, 
and  not  otherwise.  The  second  section  of  the  statute 
clearly  sets  forth  the  intent  of  the  legislature  which 
enacted  the  statute. 

"If  the  offense  charged  is  abandonment  or  neglect  or 
refusal  to  provide  such  child,  or  children  or  pregnant 
woman  with  the  necessary  and  proper  home,  care,  food 
and  clothing,  the  offense  shall  be  held  to  have  been  com- 
mitted in  any  county  in  this  state  in  which  such  child,  or 
children,  or  pregnant  woman  may  be  at  the  time  such 
complaint  is  made."  (Laws  of  Ohio,  1908,  p.  229.) 

In  order  to  give  any  court  in  the  State  of  Ohio  juris- 
diction of  the  crime  charged,  jurisdictional  facts  must 
appear  upon  the  face  of  the  indictment,  and  the  essential 
jurisdictional  fact  in  this  cause  of  action  is  the  place  of 
being  or  residence  of  the  dependent  one  at  the  time  the 
offense  is  charged  to  have  been  committed,  and  the  omis- 
sion of  affirmative  declaration  of  jurisdictional  facts  is 
vital  to  an  indictment  for  any  crime. 

"The  offense  should  be  charged  in  the  county  in  which 
it  was  actually  committed."  {People  v.  Scott,  74  Cal.  95; 
10  Ency.  PI.  &  Pr.,  note  2,  p.  526;  Connor  v.  State,  29  Fla. 
455.) 

This  is  such  a  universal  and  fundamental  principle  of 
criminal  law  that  it  would  be  encroaching  upon  the  time 
of  the  court  to  present  authorities  in  support  thereof. 

Jurisdictional  averments  in  an  indictment  are  as  essen- 
tial as  any  other  statement  of  facts  constituting  the 
elements  of  a  valid  indictment.     An  omission  of  jurisdic- 
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tional  facts  is  vital  to  an  indictment  for  any  crime,  and 
much  more  so  is  this  true  when  the  statute  under  which 
the  indictment  is  drawn  specifically  sets  forth  that  the 
crime  can  only  be  held  to  have  been  committed  in  the 
county  in  which  the  dependent  one  may  be  residing  at 
the  time  the  complaint  is  made. 

In  the  complaint  or  warrant  of  extradition,  the  crime 
must  be  clearly  set  forth  and  all  the  facts  constituting  it 
must  be  stated.     {In  re  Waterman,  29  Nev.  288. ) 

The  place  where  the  child  was,  and  not  where  the  father 
was,  at  the  time  of  making  the  complaint  fixes  the  venue. 
(29  Cyc.  1678;  Bennejield  v.  State,  4  S.  E.  869.) 

Where  was  the  child,  Florence  Lewis,  on  the  date  on 
which  the  indictment  alleges  the  failure  and  refusal  on 
the  part  of  the  relator,  Albert  W.  Lewis?  Was  Florence 
Lewis  in  Hamilton  County,  State  of  Ohio,  on  the  date  on 
which  the  indictment  alleges  failure  and  refusal  on  the 
part  of  the  relator? 

Taking  the  very  broadest  view  of  the  situation,  can  we 
say  from  the  face  of  the  indictment  that  Florence  Lewis 
was  even  in  the  State  of  Ohio  on  or  about  the  day  on 
which  the  failure  and  refusal  is  alleged  to  have  been 
committed  by  relator? 

If  the  dependent  child  was  not  in  Hamilton  County  on 
the  date  alleged  in  the  indictment,  could  Lewis  be  indicted 
under  this  statute  of  Ohio,  or  could  the  court  of  common, 
pleas  of  Hamilton  County  have  jurisdiction  over  the 
alleged  failure  and  refusal,  if  the  dependent  child  was 
not  within  Hamilton  County  on  or  about  that  date? 

If,  after  carefully  considering  the  indictment,  we  are 
compelled  to  answer  these  questions  either  that  the  indict- 
ment does  not  state,  or  that  the  questions  must  be 
answered  in  the  negative,  then  we  submit  that  venue  is 
not  set  forth  affirmatively  in  the  indictment,  and  hence 
no  jurisdiction  is  conferred  by  affirmative  declarations  of 
the  indictment  itself,  and  hence  the  instrument  does  not 
state  facta  sufficient  to  confer  jurisdiction,  or  to  consti- 
tute a  public  oflense  against  the  laws  of  the  State  of  Ohio. 

A  father  can  be  tried  only  where  the  child  lived  at  the 
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time  of  the  abandonment.  (29  Cyc.  1678;  Jemmeraon  v. 
State.  80  Ga.  111.) 

An  alle^tion  of  the  county  wherein  the  crime  was 
committed  is  as  material  in  the  indictment  as  any  fact 
constitutintr  the  body  of  the  offense.  (State  v.  Chamber- 
lain. 6  Nev.  257. ) 

The  want  of  an  averment  of  an  essential  allegation  in 
an  indictment  cannot  be  corrected  by  evidence.  (State  v. 
Thompson.  12  Nev.  144. ) 

Under  the  decision  in  the  81st  Ohio  State  Reports,  at 
page  392,  the  rule  is  laid  down  that  it  makes  no  difference 
where  the  father  was  at  the  time  the  complaint  is  made. 
The  essential  allegation  to  give  jurisdiction  is  the  place 
of  being  of  the  child  on  the  date  alleged. 

The  indictment  in  this  case  fails  to  affirmatively  declare 
that  the  child,  Florence  Lewis,  is  dependent  upon  the 
father,  Albert  W.  Lewis,  for  food,  clothing,  etc.,  or  that 
she  is  in  a  destitute  condition. 

The  destitute  condition  of  the  child  must  be  alleged 
andproven.  (BoWmn  v.  State,  45 S.  E.  399;  BvRv.  State, 
6S.  E.  172.) 

The  indictment  in  this  case  fails  to  state  that  the  neglect 
and  refusal  to  provide  for  said  child  was  wilful  or  inten- 
tional on  the  part  of  the  petitioner. 

In  every  crime  or  public  offense  there  must  be  a  union 
or  joint  operation  of  act  and  intention  of  the  party  accused 
of  the  crime.  A  man  will  not  be  punished  for  hia  act  done 
or  performed  without  his  will  or  intention,  nor  will  he  be 
punished  for  his  intention  without  performing  the  act. 

In  cases  of  this  sort  it  is  essential  that  the  particular 
facts,  showing  the  circumstances  of  an  alleged  desertion 
of  an  infant,  should  be  set  out  in  the  indictment  with 
such  detail  as  to  advise  the  accused  of  the  specific  offense 
of  which  he  is  charged.  (29  Cyc.  1679;  Richie  v.  Com- 
mmwealtk,  64  S.  W.  979.) 

Intent  to  leave  destitute  must  be  alleged  and  proven. 
(Dalton  V.  State,  44  S.  E.  977. ) 

In  the  construction  of  statutes  the  courts  are  uniform 
in  their  opinion  that  these  statutes  must,  as  against  the 
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defendant,  be  strictly  construed,  and  that  nothing  not 
within  their  words  will  be  held  within  their  meaning; 
while  on  the  other  hand,  in  favor  of  defendant,  the  con- 
struction is  liberal.  (10  Ency.  PI.  &  Pr.,  note  503;  Ex 
Parte  Waterman,  29  Nev.  288. ) 

The  elements  of  the  crime  as  set  forth  in  the  statute 
are;  (1)  The  relationship  between  the  party  accused  and 
the  child.  (2)  The  age  of  the  child.  (3)  The  place  of 
residence  of  the  child  within  the  State  of  Ohio.  (4) 
Neglect  or  refusal  of  the  parent  to  provide  for  the  child, 
said  child  being  within  the  State  of  Ohio. 

The  indictment  in  this  case  fails  to  affirmatively  declare 
the  principal  element  of  the  crime  under  the  laws  of 
Ohio,  to  wit,  the  residence  of  the  child  at  the  time  the 
offense  is  sought  to  be  charged,  and  the  indictment  fails 
to  set  forth  affirmatively  either  actually  or  constructively 
that  the  child  was  living  in  the  State  of  Ohio  at  the  time 
at  which  the  petitioner  is  accused  with  the  commission  of 
the  crime. 

The  petitioner  should  be  discharged  because: 

First— The  indictment  fails  to  establish  the  jurisdiction 
and  venue  of  the  crime  sought  to  be  charged. 

Second — The  indictment  fails  to  state  sufficient  facts  to 
constitute  a  crime  against  the  laws  of  the  State  of  Ohio 
in  that  it  fails  to  allege  the  whereabouts  of  the  child  at 
the  time  of  the  alleged  neglect. 

Third — The  indictment  fails  to  state  facts  sufficient  to 
constitute  an  offense  against  the  laws  of  Ohio  in  that  it 
fails  to  allege  that  the  so-called  neglect  and  refusal  was 
wilful  or  intentional  on  the  part  of  the  petitioner. 

Fourth— The  indictment  fails  to  state  sufficient  facts  to 
constitute  a  crime  against  the  laws  of  the  State  of  Ohio 
in  that  it  fails  to  allege  the  dependency  of  the  child  upon 
petitioner  or  the  destitution  of  the  child  at  the  time  of 
the  alleged  failure  and  refusal. 

Cleveland  H.  Baker,  Attorney-General,  for  Respondent: 

Counsel  for  petitioner  contends  that  the  indictment 

found  and  returned    by  the  grand  jury  of  Hamilton 

County,  Ohio,  against  said  Albert  W.  Lewis,  a  copy  of 
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which,  with  other  papers,  are  annexed  to  the  requisition 
of  the  ^vemor  of  Ohio,  and  are  by  him  declared  to  be 
authentic,  and  upon  which  he  bases  and  makes  the 
request  in  the  requisition,  that  the  said  Albert  W. 
Lewis  be  arrested  and  delivered  to  the  a^rent  of  the 
State  of  Ohio,  does  not  state  facts  sufficient  to  consti- 
tute a  public  offense  against  the  State  of  Ohio;  that 
"each  state  has,  through  and  by  legislative  enactment, 
the  right  to  establish  the  form  of  pleadings  and  process 
to  be  observed  in  its  own  court,  in  both  civil  and  criminal 
cases,  subject  only  to  the  provisions  of  the  constitution 
of  the  United  States,  involving  the  protection  of  life, 
liberty  and  property  in  all  the  states  of  the  Union,  and 
if,  by  the  laws  of  the  demanding  state,  every  indictment 
is  to  be  deemed  and  adjudged  sufficient  and  good  in  law, 
which  charges  the  crime  substantially  in  the  language  of 
the  statute,  prohibiting  its  commission  and  prescribing  the 
punishment  therefor,  •  •  *  a  court  will  not  on  habeas 
corpus  in  the  surrendering  state  or  territory  discharge 
the  prisoner  from  arrest  because  of  formal  or  technical 
defects  in  a  duly  authenticated  indictment,  where  it  thus 
substantially  charges  a  crime,  because  the  sufficiency  of 
the  indictment,  as  a  question  of  technical  pleading,  is  to  be 
determined  in  the  state  where  it  was  found."  (Ex  Parte 
Sheldon,  34  Ohio  St  319;  Peoplev.  Brady,  56  N.  Y.  182;  Ex 
Parte  ReggeU,  114  U.  S.  642;  Roberts  v.  ReiUy,  116  U.  S.  80; 
Church,  Habeas  Corpus,  sec.  477. ) 

The  indictment  against  the  petitioner,  as  appears  from 
the  authenticated  copy  thereof,  annexed  to  the  requi- 
sition of  the  governor  of  Ohio,  as  to  form  and  suffi- 
ciency, is  well  within  the  rule  laid  down  by  the  numerous 
authorities  above  cited,  and  cannot,  we  confidently  assert, 
be  controverted  or  denied,  and  is  in  the  language  of  the 
statute  of  that  state,  which  denounces  as  a  criminal 
offense  against  the  state  the  commission  of  the  acts 
therein  enumerated,  the  indictment  having  been  found 
under  section  1  of  an  act  entitled  "An  act  to  compel 
parents  to  maintain  their  children"  (Session  Laws  of 
Ohio,  1908),  which  section  reads  as  follows: 

"The  father,  or  when  charged  by  law  with  the  main- 
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tenance  thereof,  the  mother,  of  a  legitimate  or  illegiti- 
mate child  or  children,  under  sixteen  years  of  age,  or  the 
husband  of  any  pregnant  woman,  living  in  this  state,  or 
being  able  either  by  reason  of  having  means,  or  by  per- 
sonal services,  labor  or  earnings,  shall  neglect  or  refuse 
to  provide  such  child  or  children  or  pregnant  woman 
with  necessary  or  proper  home,  care,  food,  and  clothing, 
•  *  •  shall,  upon  conviction,  be  deemed  guilty  of  a 
felony. " 

The  case  of  State  v.  Sanner,  81  Ohio  St.  383,  involved 
the  construction  of  the  statute  of  Ohio,  the  first  section 
of  said  statute  quoted  above.  The  defendant  in  that  case 
was  indicted  by  the  grand  jury  of  Allen  County  for  refus- 
ing, failing  and  neglecting  to  provide  for  his  minor  chil- 
dren, under  sixteen  years  of  age,  living  in  said  county, 
with  the  necessary  and  proper  home,  care,  food  and  cloth- 
ing, he  being  well  able  to  furnish  the  same  by  reason  of 
having  means,  and  by  personal  service,  labor  and  earn- 
ings, the  charging  part  of  that  indictment  being  identical 
with  the  language  used  in  the  indictment  in  question 
here.  The  defendant  demurred  to  the  indictment  on  the 
ground  that  it  does  not  charge  an  oifense,  nor  does  it 
charge  the  defendant  with  the  commission  of  a  crime  or 
misdemeanor  provided  for  in  the  statutes  of  Ohio.  The 
court  sustained  the  demurrer;  from  this  order  an  appeal 
was  taken  to  the  supreme  court  by  the  district  attorney 
upon  exceptions  to  the  rulings  of  the  lower  court  in  sus- 
taining the  demurrer,  and  the  supreme  court  sustained 
the  exceptions. 

We  submit  that  the  reasons  advanced  by  counsel  for 
petitioner  are  entirely  insufficient  in  law  to  warrant  the 
court  in  ordering  his  discharge,  and  therefore  respect- 
fully ask  that  the  prayer  of  his  petition  be  denied. 

By  the  Court,  Sweeney,  C.  J. : 

This  is  an  original  proceeding  in  habeas  corpus.  The 
petition  alleges  that  the  said  A.  W.  Lewis  is  held  and 
unlawfully  restrained  of  his  liberty  by  the  sheriff  of 
Washoe  County  and  one  George  W.  Ryan,  agent  of  the 
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State  of  Ohio.  The  return  upon  the  writ  shows  that  the 
petitioner  is  held  under  and  by  virtue  of  an  executive 
warrant  issued  by  the  governor  of  this  state  upon  a 
requisition  of  the  governor  of  the  State  of  Ohio. 

It  is  the  contention  of  counsel  for  petitioner  that  peti- 
tioner is  entitled  to  his  release,  notwithstanding?  such 
executive  warrant,  upon  the  ground  that  the  copy  of  the 
indictment  attached  to  and  made  a  part  of  the  requisition 
fails  to  state  a  public  offense  under  the  laws  of  the  State 
of  Ohio.     The  copy  of  the  indictment  reads  as  follows: 

"The  State  of  Ohio,  Hamilton  County.  The  Court  of 
Common  Pleas  of  Hamilton  County.  Term  of  October  in 
the  year  nineteen  hundred  and  ten.  Hamilton  County — ss. : 
The  grand  jurors  of  the  county  of  Hamilton,  in  the  name 
and  by  the  authority  of  the  State  of  Ohio,  upon  their  oaths 
present  that  Albert  Lewis  on  the  20th  day  of  April,  in  the 
year  nineteen  hundred  and  ten,  with  force  and  arms,  at 
the  county  of  Hamilton  aforesaid,  and  from  that  day  con- 
tinually to  the  time  of  finding  this  indictment,  being  the 
father  of  Florence  Lewis,  a  child  under  the  age  of  sixteen 
years,  to  wit,  five  years,  did  unlawfully  neglect  and  refuse 
to  provide  said  child  with  the  necessary  and  proper  home, 
care,  food,  and  clothing,  said  Albert  Lewis  being  able,  by 
reason  of  having  means  and  by  personal  services,  labor, 
and  earnings,  to  provide  said  child  with  necessary  and 
proper  home,  care,  food,  and  clothing,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  State  of  Ohio. 
Henry  Hunt,  Prosecuting  Attorney,  Hamilton  County, 
Ohio." 

The  indictment  is  based  upon  an  act  of  the  legislature 
of  the  State  of  Ohio,  approved  April  28,  1908  (99  Ohio 
Laws,  p.  228),  the  material  portions  of  which,  so  far  as 
thiscaseisconcemed,reada8  follows:  "Thefather  *  *  * 
of  a  •  •  •  child  *  •  •  under  sixteen  years  of 
age,  •  •  •  living  in  this  state,  who,  being  able,  either 
by  reason  of  having  means  or  by  personal  services,  labor 
or  earnings,  shall  neglect  or  refuse  to  provide  such  child 
*     •    •    with  necessary  and  proper  home,  care,  food  and 
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clothing,  •  *  •  shall,  upon  conviction,  be  deemed 
gruilty  of  a  felony  and  punished  by  impriBonment.  •  •  • 
If  the  person  charged  shall  •  *  •  neglect  or  refuse 
to  provide  for  such  child  •  *  •  with  the  necessary 
and  proper  home,  care,  food  and  clothing,  the  offense 
shall  be  held  to  have  been  committed  in  any  county  of 
this  state  in  which  such  child  •  •  *  may  be  at  the 
time  such  complaint  is  made.  The  citizenship  once 
acquired  in  this  state  of  any  father  *  •  *  of  any 
*  *  *  child  living  in  this  state  shall  be  deemed,  for  all 
the  purposes  of  this  act,  to  continue  until  such  child  has 
arrived  at  the  age  of  sixteen  years,  provided,  said  child, 
so  long  continues  to  live  in  this  state." 

Counsel  for  the  petitioner  contends  that  the  indictment 
is  insufficient  in  the  following  respects:  That  it  fails  to 
establish  the  jurisdiction  and  venue  of  the  crime  sought 
to  be  charged;  that  it  fails  to  allege  the  whereabouts  of 
the  child  at  the  time  of  the  alleged  neglect;  that  it  fails 
to  allege  that  the  so-called  neglect  and  refusal  was  wilful 
and  intentional  on  the  part  of  the  petitioner;  that  it  fails 
to  allege  the  dependency  of  the  child  upon  petitioner  or 
the  destitution  of  the  child  at  the  time  of  the  alleged 
fEulure  and  refusal. 

While  it  is  essential  that  the  indictment  shall  state 
facts  sufHcient  to  constitute  an  offense  against  the  laws 
of  the  demanding  state  (In  re  Waterman,  29  Nev.  288, 11 
L.  R.  A.  424),  it  is  not  essential  that  the  indictment  allege 
the  offense  with  such  particularity  as  to  be  free  from  all 
possible  objection  under  the  rules  of  construction  applied 
by  the  courts  of  the  demanding  state,  providing  such 
objections  do  not  go  to  any  essential  material  ingredient 
necessary  to  make  an  indictment  sufficient  in  law  to  hold 
the  prisoner.  While  we  are  of  the  opinion  that  a  writ  of 
extradition  should  not  be  issued  on  an  indictment  which 
is  faulty  in  substance,  yet,  as  to  matters  of  form  in  plead- 
ing, so  long  as  the  indictment  states  a  cause  of  action 
sufficiently,  this  court  will  not  interfere  with  the  execu- 
tion of  the  writ  of  extradition  when  issued  on  such  an 
indictment.     The  indictment  in  the  present  case  substan- 
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tially  sets  forth  the  crime  specified  in  the  statute;  and, 
although  the  indictment  aeemingly  is  not  as  fully  or 
artistically  drawn  as  it  might  be  in  matters  of  minor 
detail,  yet  the  objections  to  the  defects  in  form  of  the 
indictment  are  of  auch  a  nature  that  they  would  not 
warrant  this  court  in  holding  the  indictment  fatally 
defective  and  void,  or  to  dismiss  the  indictment  were  it 
before  us  on  demurrer  without  the  right  of  the  state  to 
amend,  should  the  objections  interposed  be  considered 
vital. 

Appreciating  the  inconvenience  and  gravity  of  permit- 
ting the  transportation  of  a  person  from  one  state  to 
another  on  any  charge,  we  are  of  the  opinion  that  the 
writ  of  extradition  should  not  issue  where  an  offense  is 
not  substantially  pleaded  in  an  indictment,  or  where  it  is 
manifest  that  the  indictment,  upon  which  the  requisition 
for  a  writ  of  extradition  is  demanded,  if  attacked  in  a 
court  of  proper  jurisdiction  in  the  state  where  the  party 
is  alleged  to  be  a  fugitive  from  justice,  would  be  dis- 
missed. {State  ex  rel.  O'MaUey  v.  O'Connor,  38  Minn. 
243.  36  N.  W.  462;  Ex  Parte  Sheldon,  34  Ohio  St.  319; 
People  V.  Brady,  56  N.  Y.  182;  Ex  Parte  Reggell,  114  U.  S. 
642,  5  Sup.  Ct.  1148,  29  L.  Ed.  250;  Roberts  v.  ReiUy,  116 
U.  S.  80,  6  Sup.  Ct.  291,  29  L.  Ed.  544;  Brown  Case,  112 
Mass.  409,  17  Am.  Rep.  114;  Davis  Case,  122  Mass.  324; 
Church,  Habeas  Corpus,  All. ) 

In  State  ex  rel.  O'MaUey  v.  O'Connor,  supra,  the  Supreme 
Court  of  Minnesota  said :  "Whether  the  courts  of  that  state 
would  put  the  accused  on  his  trial  for  the  offense  upon  this 
particular  indictment  or  would,  before  trying  him,  require 
the  property  to  be  more  particularly  described  with  a  view 
to  greater  protection  to  the  accused,  is  not  for  us  to  decide. 
All  we  have  to  determine  is.  Does  the  indictment  show  that 
an  offense  was  committed?  With  its  sufl!iciency  as  a  plead- 
ing in  other  respects  we  have  no  concern," 

In  Ex  Parte  Sheldon,  supra,  the  Supreme  Court  of  Ohio 
said:  "It  is  to  matters  of  substance,  and  not  to  matters 
of  form,  that  the  court  will  look  under  such  circumstances. " 

It  seems  to  be  a  well-settled  rule  in  the  Ohio  courts  that 
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if  an  indictment  substantially  follows  the  lan^a^e  of  the 
statute  it  is  sufficient.  { Van  Valkerdmrg  v.  State,  11  Ohio, 
404.) 

In  the  case  of  State  v.  Toney,  81  Ohio  St.  130,  90  N.  E. 
142,  the  court  said:  "The  test  is,  Has  the  accused  party 
been  apprised  in  the  indictment  of  a  charge  against  him 
so  that  he  may  know  what  he  is  expected  to  meet  and 
will  be  required  to  answer?" 

The  indictment  under  consideration  alleges  those  acts 
of  delinquency  upon  the  part  of  the  defendant  which  are 
essential  to  constitute  the  offense  as  defined  by  the 
statute,  which  contains  no  requirement  as  to  the  depend- 
ency of  the  child.  The  point  which  counsel  for  petitioner 
has  urged  most  strenuously  is  that  the  indictment  fails 
to  allege  that  the  child  was  within  the  State  of  Ohio  or 
within  the  jurisdiction  of  the  court  finding  the  indictment 
at  the  time  the  same  was  returned  by  the  grand  jury. 
If  the  indictment  is  not  as  clear  as  it  should  be  in  this 
respect,  we  think  this  objection  is  one  which  ought  also 
to  be  determined  by  demurrer  and  to  be  passed  on  by  the 
court  in  which  the  indictment  was  found. 

While  the  venue  of  the  crime  is  in  the  county  where 
the  child  is  when  the  complaint  was  made  or  the  indict- 
ment returned  {State  v.  Sanner,  81  Ohio  St  393,  90  N.  E. 
1007,  26  L.  R.  A.  1093),  it  sufliiciently  appears  from  the 
indictment,  we  think,  for  the  purposes  of  this  proceeding, 
that  the  minor  child  of  the  defendant  named  in  the  indict- 
ment was  living  in  the  county  of  Hamilton,  State  of  Ohio, 
upon  the  return  day  of  the  indictment  and  for  a  number 
of  days  prior  thereto,  or  else  the  defendant  could  not 
at  the  county  of  Hamilton  have  unlawfully  neglected 
and  refused  to  provide  said  child  with  necessary  and 
proper  home,  care,  food,  and  clothing  as  alleged  in  the 
indictment  The  word  "at"  used  in  the  indictment  is 
equivalent  to  the  word  "in,"  (Bish.  Crim.  Prae.  378; 
Blackwellv.  State,  17  S.  W.  1061,  30  Tex.  App.  416.)  It 
might  have  been  a  little  better  form  if  the  indictment 
had  read:  "That  Albert  Lewis  on  the  20th  day  of  April, 
in  the  year  1910,  and  from  that  day  continually  to  the 
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time  of  finding  of  this  indictment,  in  the  county  of  Hamil- 
ton aforesaid,  ■  *  *  did  unlawfully  neglect,"  etc  But 
this  is  the  plain  import  and  meaning  of  the  language  used. 

A  strict  requirement  for  particularity  in  pleading  might 
require  the  specific  allegation  that  the  child  was  then 
and  there  residing  in  Hamilton  County,  but  such  is  the 
natural  inference  from  the  language  used,  and  will  be 
deemed  sufficient  in  a  proceeding  of  this  nature.  The 
contention  upon  the  part  of  counsel  for  petitioner  that 
the  indictment  does  not  sufficiently  apprise  the  accused 
of  the  charge  against  him,  so  that  he  may  know  what  he 
is  expected  to  meet  and  will  be  required  to  answer,  does 
not  impress  this  court  with  much  force  as  a  ground  for 
release  from  the  executive  warrant  of  the  governor  of 
this  state. 

The  petition  is  dismissed,  and  the  petitioner  is  remanded 
to  the  custody  of  the  sheriff  of  Washoe  County  to  be 
delivered  to  the  duly  authorized  agent  of  the  State  of 
Ohio  for  return  to  that  state. 
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FRITZ  WERNER,  Appellant,  v.  LAURA  BABCOCK, 
Respondent. 

1.  Appeal  and  F^rrob— Recobd — CoKXESTa  of  Record — "Judgment 

Tliough  set-tion  340  of  tlie  civil  practice  act  (Comp,  Laws. 
3435)  proTldee.  among  other  thlnge,  that  If  auy  written  opinion 
be  placed  on  Sle,  In  entering  Judgment  or  making  an  order 
hclow,  a  copy  shall  be  furnished,  certified  In  like  manner,  etc., 
a  wrKteu  opinion  and  flndlngs  of  the  lower  court  do  not  con- 
stitute any  part  of  the  "Judgment  roll."  but  are  only  intended 
to  aid  the  appellate  court  in  the  determination  of  an  appeal. 

2,  Appeal  and  Ebrob — Record—Bill  of  Exceptions — Necessity. 

As  an  appeal.  In  the  absence  of  statement  or  bill  of  excep- 
tions, carries  up  the  Judgment  roll  alone,  findings  made  by  the 
trial  court  cnnnot  be  considered.  In  the  absence  of  a  statement 
or  bill  of  esceptlons. 
.1.  Appeal  and  Error — .^ffirmance^Recobd  Pbopkh. 

Where  a  Jiulgnient  is  supported  by  the  pleadings,  and  noth- 
ing save  the  record  proper  la  before  the  appellate  court,  It  must 
be  afflnned. 

Appeal  from  the  District  Court  of  the  Seventh  Judi- 
cial District  of  the  State  of  Nevada,  Esmeralda  County; 
Tkeron  Stevens,  Judge. 

Action  by  Fritz  Werner  against  Laura  Babcock.  From 
a  judgment  for  defendant,  plaintilf  appeals.     Affirmed. 

The  facts  sufficiently  appear  in  the  opinion. 

Chester  L.  Lyman,  for  Appellant. 
Robt.  L.  Hvjbbard,  for  Respondent 

By  the  Court,  NoRCROSS,  J. : 

This  is  an  appeal  from  the  judgment  upon  the  judg- 
ment roll  alone.  The  action  was  brought  to  recover  pos- 
session of  lot  8,  in  block  No.  46,  of  the  town  of  Goldfield. 

Plaintiff  alleged  in  his  complaint  that  on  the day  of 

September,  1905,  he  was  the  owner  and  in  the  possession 
of  the  said  lot  in  question;  that  on  the  date  last  men- 
tioned the  respondent  herein  entered  into  the  possession 
of  said  lot  as  the  tenant  of  appellant;  that  the  respond- 
ent failed  and  refused  to  pay  rent  therefor,  or  to  deliver 
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Up  the  possession  of  said  property  upon  demand;  that  on 
the  11th  day  of  December,  1907,  the  plaintiff,  appellant 
herein,  peaceably  and  lawfully  reentered  upon  said  prem- 
ises, and  thereafter,  and  on  the  6th  day  of  January,  1908, 
the  defendant,  respondent  herein,  unlawfully  entered 
upon  the  said  premises  and  excluded  the  plaintiff  there- 
from, and  ever  since  has  so  excluded  the  said  plaintiff 
and  appellant.  Plaintiff  and  appellant  prayed  judgment 
against  the  said  defendant  and  respondent  for  the  pos- 
session of  said  premises,  for  the  sum  of  $500  for  the 
withholding  thereof,  for  the  further  sum  of  $3,500,  the 
value  of  rents,  issues,  and  profits  thereof,  and  for  costs 
of  suit. 

The  answer  of  the  defendant  denied  the  allegations  of 
the  plaintiff's  complaint,  and  for  a  further  defense  alleged 
that  on  or  about  the  2l3t  day  of  October,  1905,  the  defend- 
ant, respondent  herein,  purchased  the  lot  in  question  from 
the  plaintiff  and  appellant,  and  paid  therefor  the  sum  of 
$900,  as  follows:  ^00  in  cash,  and  the  balance,  $700,  on 
October  25, 1905;  that  she  was  the  owner  and  entitled  to 
the  possession  of  said  lot 

The  case  was  tried  before  the  court  without  a  jury,  a 
jury  having  been  expressly  waived,  and  judgment  entered 
in  favor  of  the  defendant,  respondent  herein,  to  the  fol- 
lowing effect:  "That  defendant  is  the  owner  and  entitled 
to  possession  of  lot  8,  block  46,  in  the  town  of  Goldfield, 
and  every  part  thereof;  that  plaintiff  has  no  right,  title, 
or  interest  whatsoever  in  or  to  said  premises,  or  any  part 
thereof;  that  defendant  have  and  recover  of  and  from 
the  plaintiff  her  costs  in  this  behalf  expended;  that  the 
plaintiff  take  nothing  by  his  said  suit;  and  that  the  title 
to  all  said  premises  and  property  be,  and  the  same  is, 
hereby  quieted  in  defendant." 

Counsel  for  the  respondent  has  moved  to  strike  from 
the  record  upon  appeal  that  certain  paper  denominated 
"Opinion  of  the  Court,"  and  for  the  court  to  disregard 
the  said  opinion  and  the  findings  of  the  district  court, 
upon  the  ground  that  neither  said  opinion  nor  said  find- 
ings are  embraced  in  any  statement  of  the  case,  nor  in 
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any  bill  of  exceptions,  and  cannot,  for  that  reason,  be 
considered  on  this  appeal.  Section  340  of  the  civil  prac- 
tice act  (Comp.  Laws,  3435)  provided,  amon? other  things, 
that  "if  any  written  opinion  be  placed  on  file  in  entering 
judgment  or  making  the  order  in  the  court  below,  a  copy 
shall  be  furnished,  certified  in  like  manner,"  etc.  Such  a 
written  opinion  does  not  form  any  part  of  the  judgment 
roll,  and  was  never  intended  to  perform  any  function, 
other  than  an  aid  to  the  appellate  court  in  the  determi- 
nation of  the  appeal,  which  must  be  based,  either  upon 
the  statement  upon  appeal,  bill  of  exceptions,  or,  where 
neither  such  statement  or  bill  is  filed,  upon  the  judgment 
roll  alone.  {Corbett  v.  Job,  5  Nev.  201;  Reno  W.  L.  &  L. 
Co.  V.  Osfeitm,  25  Nev.  53. ) 

It  has  been  repeatedly  held  by  this  court  that  the  find- 
ings cannot  be  considered  upon  the  appeal,  unless  embod- 
ied in  a  statement  or  bill  of  exceptions.  {^Howard  v. 
Richards,  2  Nev.  133,  90  Am.  Dec.  520;  Ciyrbett  v.  J<A.  5 
Nev.  205;  Imperial  M.  Co.  v.  Barstow,  5  Nev.  253;  Bowker 
V.  Goodwin,  7  Nev.  137;  Alderson  v.  GUmore,  13  Nev.  85; 
Hanson  v.  Ckiatoviek,  13  Nev.  396;  Nesbitt  v.  Ckisholm, 
16  Nev.  40;  Simpson  v.  Ogg,  18  Nev.  30;  Bech  v.  Truckee 
Lodge,  18  Nev.  246;  Boyd  v.  Anderson,  18  Nev.  349;  Jones 
V.  Adams,  19  Nev.  80,  3  Am.  St.  Rep.  788;  Povjade  v.  Ryan, 
21  Nev.  449;  Peers  v.  Reed,  23  Nev.  404;  Quinn  v.  Quinn, 
27  Nev.  174.) 

Counsel  for  appellant  has  not  contended  that  the  judg- 
ment entered  in  this  case  is  contrary  to  or  inconsistent 
with  the  issues  made  by  the  pleadings:  but  he  contends 
that  the  same  is  not  supported  by  certain  of  the  findings 
and  contrary  to  certain  expressions  contained  in  the  opin- 
ion filed  in  the  case  by  the  trial  judge.  While  the  con- 
tention made  by  counsel  for  the  appellant  in  this  regard 
is  controverted  by  counsel  for  the  respondent,  it  is  neces- 
sary for  us  to  look  only  to  the  judgment  roll.  As  the 
judgment  can  be  supported  by  the  pleadings,  it  follows 
that  the  same  must  be  affirmed. 

It  is  so  ordered. 
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PointB  decided 
[No.  1873] 

W.  R.  CUTLER.  Respondent,  i>.  PITTSBURG  SILVER 
PEAK  GOLD  MINING  COMPANY  (A  COKPORi- 
TioN)  AND  HARRY  KEANE.  Appellants. 

1.  Tbial — Inbtbuctiosb. 

An  Instruction  tbat  if  tbe  Jury  found  certain  factB  It  would 
be  their  duty  to  find  a  verdict  for  plaiiitlfF  In  n  smu  not  erenter 
tbau  $15,000  was  not  objectionable,  as  charglnj;  them  that  it 
was  thelt  duty  to  r«tum  a  verdict  for  plaintiff  In  that  Bpeclflc 

2.  Masteb    and    Servant  —  Injuries    to    Sebvant  —  Dancebocs 

PBEMIHEB — ■IWBTBUCTION. 

An  Infltructiou  that.  If  plaintiff  was  in  defendant's  employ 
as  H  carpenter,  and  while  using  ordinary  care  In  the  discharge 
of  hiB  duty  it  became  necessary  far  blm  to  tear  down  a  piece 
of  cornigated  iron  sheetlnR  from  defendant's  compressor  house, 
and  wblie  so  engnKcd. .without  neKllgence  on  bis  part,  he  was 
shocked  and  burned  by  a  current  ot  electricity  which  reached 
blm.  because  of  a  defect  in  the  Insulation  of  an  electric  wire 
and  the  negligent  placing  of  the  wire,  theu  under  defendant's 
control,  which  broken  and  defective  condition  of  the  insulation 
of  the  wire  and  negligent  placing  tbereof  was  due  to  defendant's 
negligent  failure  to  maintain  the  wire  In  a  reasonably  safe 
and  proper  condition,  and  tbe  same  was  known  or  might  have 
been  discovered  by  ordinary  care  and  plaintiff  warned  of  the 
danger,  but  defendant  negligently  failed  to  make  such  Inspec- 
tion and  warn  plaintiff  of  the  danger,  and  defendant's  negli- 
gence was  the  proximate  cause  of  plaintiff's  Injury,  he  was 
entitled  to  recover  was  proper. 

3.  Trial — Instructions — Coksidbbation, 

All  Instructions  should  be  read  In  the  light  of  each  other 
and  considered  In  their  entirety,  when  determining  whether  a 
portion  of  the  Instructions  Is  erroneous,  or,  by  reason  of  a 
conflict,  or  otherwise.  Is  calculated  to  mislead  the  Jury;  and 
where  separate  Instructions  are  sound  In  law,  even  though  they 
may  not  be  as  complete  as  they  might  have  been,  but  If  read 
together  they  are  consistent  and  state  correct  principles  of 
law,  and  are,  not  calculated  to  deceive,  they  will  not  be  reversi- 
ble error. 

4.  Apfeai.  and  Ebrob — RiouT  to  Alleoe  Ebbob — PHEJVnlCE. 

In  an  action  analnst  a  corporation  and  an  individual  defend- 
ant for  Injuries,  the  court  charged  that.  If  the  Jury  found  from 
the  evidence  tbat  plaintiff  was  entitled  to  recover  from  the 
defendant  corporation  for  Injuries  as  alleged,  the  Jury  should 
award  plaintiff  such  damages,  not  to  exceed  $15,000,  which,  in 
the  Jury's  opiulon,  would  compensate  him  for  the  pecuniary 
damages  proximotely  cause<l  hlin  by  the  Injuries  complained 
of.  Held,  that  since  the  verdict  was  for  plaintiff  against  both 
defendants,  the  corporation  could  not  complain  that  the  Instruc- 
tion referred  to  It  alone,  and  the  individual  defendant  could 
not  complain,  since  he  was  not  personally  referred  to  therein. 
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5.  Tbial — Instbuctions — iNSTBUrTios  as  a  Whole. 

Where,  la  an  action  for  injuries  to  a  serrant,  tbe  court  iiad 
spe<riflcal1y  referred  to  the  elemeuts  of  negiigence  and  charged 
that  tiie  jury  muBt  find  such  elements  to  have  existed,  and  tbat 
such  iiegilsence  was  the  proximate  cause  of  the  Injtirr,  l>efore 
they  could  return  a  verdict  against  defendants,  defendants 
could  not  complain  that  another  Instruction  was  erroneous,  as 
assuming  that  pialntlff  had  been  damaged. 

6.  Appeal  akd  Error — Revebsal^Instbuctions — Applicability  to 

IssL'Es  AKD  Evidence. 

Where  instnictions  are  framed,  without  reference  to  the 
Issues  or  evidence,  and  are  calculated  to  mislead,  or  are  erro- 
neous under  the  facts  and  evidence,  and  prejudicial,  they  con- 
stitute reversible  error. 

7.  Trial — Instbuctions — Applicability  to  Issues. 

In  an  action  for  injuries  to  a  servant  while  making  certain 
alterations  In  a  bnlldlug,  by  being  shocked  by  a  high  voltage 
electric  wire  from  which  the  Insulation  had  been  removed,  cer- 
tain Instructions  given  hefd  applicable  to  the  Issues. 

8.  MaSTEB  ANO   SEBVANT INJUBIEB    to    SEaVANT^.\flSUMED    ItlSK. 

Where  plaintiff,  a  carpenter,  was  not  Injured  because  of  any 
dangerous  place  he  made  for  blmseif  in  wblcb  to  worlt,  but  by 
comliiK  In  contact  with  a  defective  electric  wire,  uegllKcntly 
maintained  by  defendant  hi  tbe  place  In  which  defendant  was 
dlre<-ted  to  work,  the  place  being  already  dangerous  by  reason 
of  defendant's  negligence,  against  which  danger  plaintiff  had 
not  beeu  warned,  he  cannot  be  held  to  have  assumed  tbe  risk  as 
a.  matter  of  law. 
ft.  Trial — iNSTRvmoNs — Assumed  Facts. 

Where  plaintiff  was  injured  by  coming  In  contact  with  u 
live  wire  and  defendants  admitted  in  answer  and  evidence  that 
tiic  voltage  was  at  least  440,  tbe  court  did  not  err  In  assuming 
that  the  wire  carried  a  current  of  440  volts, 

10.  SIasteb  and  Sebvast — Injcries  to  Scbvant — Electbic  Wire — 

Inspection. 

That  a  high  voltage  electric  wire  strung  over  a  building  was 
Intended  for  a  tcnip^irary  purpose  only,  did  not  relieve  tbe 
defendant  from  the  duty  of  inspecting  It,  where  it  was  so 
Htruiw  tbat  workmen  would  be  likely  to  receive  Injury  fi-om 
coming  In  contact  therewith. 

11.  Electricity — Ei.ectbic  Wires— Inspection. 

('or|Hi  rat  Inns  and  Individuals  dealing  In  the  transmission  of 
electricity,  or  having  control  of  wires  conducting  electricity, 
arc  bound  to  thoroughly  and  frequently  Inspect  the  wires,  to 
the  end  that  they  may.  so  far  as  it  Is  wltbln  tbe  reasonable 
power  of  man.  render  them  safe  and  see  that  they  are  properly 
Insulated  and  placed. 

12.  DAWAGFR — EXCESSlVENESfi — PERSONAL   INJURY. 

rinintlff  came  in  cimtact  with  a  live  electric  wire  negligently 
maintained  by  defendant.     He  suffered  tbe  loss  of  one  finger 
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and  electric  buma  about  tbe  bauds  and  shoulder.  His  flngers 
were  partially  stftTened,  as  was  also  his  arm  and  sboulder,  but 
the;  were  not  shown  to  have  been  permanently  Injured,  nor 
their  usefulnees  even  temporarily  entirely  Impaired.  Held,  that 
a  verdict  In  plaintiff's  favor  for  $15,000  was  excessive,  and 
should  be  reduced  to  f7,500. 

Appeal  from  the  District  Court  of  the  Fifth  Judicial 
District  of  the  State  of  Nevada,  Nye  County;  M.  R. 
Averill,  Judge. 

Action  by  W.  R.  Cutler  against  the  Pittsburg  Silver  Peak 
Gtold  Mining  Company  and  another.  Judgment  for  plain- 
tiff, and  defendants  appeal.     Beversed  on  condition. 

The  facts  sufficiently  appear  in  the  opinion. 

L.  A.  Gibbons  and  Bartlett  &  Thatcher,  for  Appellants. 

Berry  &  CcAe,  W.  B.  Pittman,  and  Summerjidd  &  Curler, 
for  Respondent: 

It  is  feebly  urged  by  counsel  that  the  damages  awarded 
are  excessive.  For  what  reason  they  so  appear  to  them 
has  not  been  made  clear  to  us.  The  record  shows  conclu- 
sively that  the  plaintiff  has  sustained  permanent  injury, 
and  such  injury  that  will  not  permit  him  to  follow  his 
usual  occupation  or  any  occupation  requiring  equal  skill 
and  bodily  strength.  Counsel  remark  that  he  has  done 
some  digging  since  the  accident,  but  they  are  silent  upon 
the  fact  that  his  injuries  are  sijch  that  he  has  been  bereft 
of  the  power  to  guide  a  nail,  thus  being  unable  to  dis- 
charge one  of  the  more  important  functions  of  his  trade. 
It  does  appear  in  the  record  that  he  can  still  saw  boards, 
but  strange  to  relate  he  has  not  the  skill  and  the  strength 
to  nail  them  in  place,  and  that  in  no  event  can  he  dis- 
charge the  finer  part  of  his  trade  appertaining  to  cabinet 
work.  Besides  being  permanently  disabled,  the  plaintiff 
has  been  permanently  disfigured,  having  suffered  the  loss 
of  one  of  his  fingers  through  the  accident  Moreover, 
his  arms  and  back  have  been  stiffened. 

Of  course,  it  is  an  easy  matter  to  speculate  upon  the 
amount  of  damages  sustained  to  a  person  by  such  an 
accident,  whose  living  depends  upon  the  exercise  of  his 
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bodily  strength,  dexterity  of  movement,  and  the  free  use 
of  the  members  of  his  body,  by  us,  whose  lives  are  not 
spent  in  undue  physical  exercise,  but  it  seems  to  us  that 
the  only  proper  persons  to  pass  upon  the  pecuniary  com- 
pensation for  the  injury  sustained  to  the  plaintiff  were 
the  members  of  the  jury.  We  can  see  nothing  in  their 
award  which  is  excessive,  and  no  exercise  of  passion  er 
prejudice  in  rendering  their  verdict. 

See  Solenv.  V.  &  T.  R.  R.  Co.,  13  Nev.  106;  Wheaimiv. 
N.  B.  &  M.  Co.,  36  Cal.  590;  Panama  v.  Phelps,  101  U.  S. 
453;  Watson  on  Dam.  Per.  Injuries,  325-326;  Wedekindv. 
S.  P.  Co.,  20  Nev.  292. 

In  the  case  of  Engler  v.  W.  U.  T.  Co.,  69  Fed.  185,  a 
verdict  was  approved,  and  afterwards  sustained  by  the 
United  States  Circuit  Court  of  Appeals  (75  Fed.  102)  for 
$15,000,  where  the  injuries  sustained  consisted  of  a  com- 
pound fracture  of  the  bones  of  the  left  ankle,  which 
would  always  render  the  ankle  lame  and  stiff,  although 
the  plaintiff  would  be  without  pain  within  three  months 
after  the  trial. 

It  must  be  remembered  that,  in  addition  to  the  perma- 
nency of  the  injuries  themselves,  it  was  clearly  proven 
that  the  pain  and  suffering  from  the  injuries  to  plaintiff's 
back  will  permanently  continue,  and  for  which  the  law 
allows  damages.  { Wedekind  v.  S.  P.  Co.,  supra;  Railroad 
v.  Harmon,  147  U.  S.  571;  Engler  v.  W.  U.  T.  Co.,  mpra; 
Taylor  v.  N.  C.  O.  Ry.,  26  Nev.  415;  Murphy  v.  S.  P.  Co., 
31  Nev.  120;  Burch  v.  S.  P.  Co.,  32  Nev.  75.) 

We  submit  that  the  damages  were  not  excessive,  and 
the  verdict  was  not  influenced  by  passion  or  prejudice. 

By  the  Court,  Sweeney,  C.  J. : 

This  action  was  brought  against  the  above-named 
defendants  to  recover  the  sum  of  $15,000  damages  alleged 
to  have  been  sustained  by  the  plaintiff  whilst  an  employee 
of  the  defendants,  by  reason  of  defective  insulation  of  an 
electric  wire  caused  by  defendants'  negligence,  and  the 
negligent  and  careless  placing  of  said  wire,  which  electric 
wire  was  under  the  control  of  defendants  in  the  building 
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of  defendants  on  which  the  plaintiff  was  employed  as  a 
carpenter;  and  for  the  further  sum  of  $500  for  expenses 
incurred  by  plaintifF  for  medical  aid  and  medicine,  and 
for  his  costs  of  suit 

The  trial  came  on  regularly  for  hearing  at  Tonopah, 
Nevada,  before  a  jury.  After  the  case  was  submitted,  a 
verdict  was  returned  in  favor  of  the  plaintiff  in  the  sum 
of  $15,000.  A  motion  for  a  new  trial  was  regularly  made 
and  denied,  and  from  the  order  denying  defendants' 
motion  for  a  new  trial,  an  appeal  to  this  couri;  was  per- 
fected. The  assignments  of  error  we  will  dispose  of  in 
the  order  in  which  they  are  taken. 

Appellants  first  assign  as  error  plaintiff's  proposed 
instruction  Mo.  10,  which,  as  modified  and  given  by  the 
court  below,  reads  as  follows:  "The  court  instructs  the 
jury  that,  if  they  believe  from  the  evidence  that  on  or 
about  the  14th  day  of  May,  A.  D.  1908,  the  plaintiff,  W.  R. 
Cutler,  was  in  the  employ  of  the  defendant  corporation, 
the  Pittsburg  Silver  Peak  Gold  Mining  Company,  as  a 
carpenter,  and  that  while  in  the  discharge  of  his  duty  as 
such  carpenter  he  was  then  and  there  using  ordinary  care 
and  prudence  for  his  safety  while  so  employed,  and  while 
in  the  course  of  such  employment  and  while  in  the  per- 
formance  of  his  duty,  it  became  necessary  for  him  to  tear 
down  a  certain  piece  of  corrugated  iron  sheeting  from  the 
compressor  house  of  the  defendant  corporation,  and  that 
while  thus  engaged,  and  without  negligence  on  his  part, 
he  was  injured  by  being  shocked  and  burned  by  a  current 
of  electricity  which  reached  him  by  reason  of  a  defect  in 
the  insulation  of  an  electric  wire,  and  the  negligent  and 
careless  placing  of  said  wire,  then  and  there  under  the 
control  of  the  defendant  corporation,  which  broken  and 
defective  condition  of  the  insulation  of  said  wire  and  which 
negligent  and  careless  placing  of  said  wire  was  due  to 
the  failure  of  the  defendant  corporation  to  exercise  ordi- 
nary care  to  maintain  said  wire  in  a  reasonably  sound  and 
safe  condition,  and  to  place  said  wire  in  a  reasonably  safe 
place,  of  which  broken  and  defective  condition  of  the 
insulation  of  said  wire  and  of  which  negligent  and  care- 
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less  placing  of  said  wire  the  defendant  corporation  had 
actual  knowledge,  or,  with  the  exercise  of  ordinary  care 
and  caution,  could  have  discovered  such  broken  and 
defective  condition  of  the  insulation  of  said  wire,  and 
such  careless  and  negligent  placing  of  said  wire,  within 
sufficient  time  to  have  repaired  the  broken  and  defective 
insulation  and  corrected  the  negligent  and  careless  plac- 
ing of  said  wire,  or  could  have  warned  plaintiff  concern- 
ing the  same,  and  did  not  do  so,  and  that  said  wire  was 
then  and  there  in  the  possession  and  under  the  control  of 
the  defendant  corporation,  and  that,  in  the  performance 
of  his  duty,  and  without  negligence  on  his  part,  and  not 
having  had  the  opportunity  of  knowing  the  defect  in  the 
insulation  of  said  wire  or  the  negligent  and  careless 
placing  of  the  same,  the  plaintiff  was  injured,  as  set 
forth  in  his  complaint  and  the  amendments  thereto, 
by  coming  in  contact  with  the  current  of  electricity  from 
said  wire,  as  aforesaid,  and  that  the  said  defective  con- 
dition of  the  insulation  of  said  wire,  together  with  the 
careless  and  negligent  placing  of  the  same,  was  the  proxi- 
mate cause  of  the  plaintiff's  injury,  then  I  instruct  you 
that  it  is  your  duty  to  find  a  verdict  for  the  plaintiff  in  a 
sum  not  greater  than  $15,000." 

It  is  maintained  by  the  appellants  that  this  instruction 
is  reversible  error  because:  "It  instructs  the  jury  that, 
if  they  find  the  facts  enumerated  in  the  instruction  to  be 
true,  it  is  their  duty  to  return  a  verdict  for  the  plaintiff 
in  the  sum  of  $15,000.  It  totally  ignores  the  element  of 
damage  to  the  plaintiff,  and  directs  a  verdict  for  plaintiff, 
notwithstanding  the  plaintiff  may  have  suffered  no  dam- 
age. It  assumes  as  a  matter  of  fact  that  the  insulation 
of  the  electric  wire  was  defective,  and  that  it  was  negli- 
gently and  carelessly  placed.  It  instructs  the  jury  that 
they  may  find  the  defendants  guilty  of  negligence  other 
than  that  alleged  in  the  complaint."  With  none  of  these 
reasons  assigned  by  counsel  for  appellants  are  we  able  to 
agree,  when  applied  to  the  instruction  in  the  light  of  the 
record,  to  make  the  giving  of  said  instruction  reversible 
error.     A  simple  reading  of  the  instruction,  we  think, 
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will  not  sustain  the  strained  interpretation  placed  on  it 
by  appellants'  counsel,  in  support  of  which  they  have 
ingeniously  tortured  a  plausible  and  interesting,  though 
sophistical,  argument. 

As  we  construe  the  plain  and  unambiguous  language 
at  the  end  of  the  instruction,  viz,  "that  it  is  your  duty  to 
find  a  verdict  for  the  plaintiff  in  a  sum  not  greater  than 
$15,000,"  the  jury  was  in  no  way  obligated  to  find  a  ver- 
dict in  this  specific  amount,  but,  as  specifically  stated  in 
the  instruction,  if  the  jury  find  from  the  evidence  the 
elements  making  the  defendants  liable  in  damages  previ- 
ously stated  in  the  instruction  to  be  true,  then  it  is  their 
duty  to  find  a  verdict  they  may  believe  proper,  ranging 
from  one  cent  to  the  limit  of  $15,000,  but  no  more.  It 
plainly  appears  from  the  instruction  excepted  to  that  the 
premises  therein  state  all  the  elements  which,  if  true, 
would  warrant  the  finding  of  a  verdict  for  the  plaintiff, 
and  legally  it  would  then  become  the  duty  of  the  jury  to 
render  a  verdict  in  such  amount  of  damages  as  they 
believed  to  be  just  and  proper  under  the  evidence  and 
instructions  of  the  court.  We  believe  the  court  very 
properly  stated  to  the  jury  the  maximum  damages  they 
might  be  allowed  to  assess,  if  they  found  the  evidence 
such  that  the  plaintiff  was  entitled  to  a  judgment    . 

We  do  not  believe  that  the  decisions  cited  by  counsel 
in  support  of  their  contentions,  in  respect  to  this  assign- 
ment of  error,  are  sound,  either  in  law,  logic,  or  reason, 
or  that  the  rule  contended  for  imperatively  commands 
the  jury  to  bring  in  a  verdict  for  a  specified  sum  of  this 
kind  to  be  sound.  We  rather  believe  the  rule  enunciated 
in  Cyc,  vol.  13,  at  page  235,  to  correctly  state  the  law.  It 
reads  as  follows:  "An  instruction  must  limit  plaintiff  in 
his  recovery  to  such  damages  as  are  the  effect  of  the 
injury  complained  of,  and  is  erroneous  if  based  upon 
evidence  offered  which  is  unauthorized  by  the  pleadings. 
Likewise  a  refusal  to  instruct  the  jury  to  disregard  dam- 
ages shown  by  the  evidence  unauthorized  by  the  plead- 
ings is  error.  So,  too,  regardless  of  the  amouut  of  damages 
which  the  evidence  svhmitted  to  the  jury  wovld  justify,  i« 
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instruction  wkick  does  not  clearly  limit  the  recovery  of  dam- 
ages to  the  amount  claimed  in  the  petition  is  erroneoiis." 

In  volume  6  of  Thompson's  Commentaries  on  the  Law 
of  Negligence,  the  rule  is  laid  down  as  follows:  "An 
instruction  that,  if  the  jury  find  for  the  plaintiff,  they 
shall  award  him  such  damages,  not  exceeding  a  specified 
amount,  as  they  may  think,  under  the  testimony  of  the 
case,  he  is  entitled  to,  has  been  held  not  subject  to  the 
criticism  that  it  indicates  that  under  the  issue  joined  the 
jury  might  award  damages  in  excess  of  the  compensatory 
damages  to  which  he  may  have  proved  himself  to  be 
entitled."  (Thompson's  Commentaries  on  the  Law  of 
Negligence,  vol.  6,  sec.  7281,  p.  314. )  And  again,  at  page 
966  of  the  same  work,  it  is  said;  "An  instruction  telling 
the  jury  that  they  could  not  award  more  than  the  amount 
demanded  in  the  complaint,  and  naming  this  amount,  is 
not  erroneous  on  the  ground  that  it  makes  the  amount 
demanded  unduly  prominent." 

In  Watson  on  Damages,  sec.  321,  the  author,  in  refer- 
ring to  the  subject-matter  under  discussion,  says:  "A 
charge  that  the  jury  may  not  give  the  plaintiff  more 
than  the  amount  claimed  in  his  declaration,  specifying  it, 
is  not  objectionable  as  intimating  that  the  jury  should 
award  such  amount,  or  any  considerable  sum." 

Our  own  supreme  court,  in  the  case  of  Christensen  v. 
Floriston  Pvlp  and  Paper  Company,  29  Nev.  571,  in  recog- 
nition of  the  rule  herein  sustained,  said:  "The  amount  of 
damage  alleged  cannot  be  taken  into  consideration  by  the 
jury  in  estimating  the  award,  excepting  in  so  far  as  it  fixes 
a  Tnaximum  beyond  wkieh  the  jury  may  not  go. " 

The  instruction  complained  of  we  do  not  deem  to  have 
prejudiced  the  rights  of  the  appellants,  and  is  amply  sus- 
tained by  the  authorities.  In  support  of  our  position, 
see,  also,  StoU  v.  Daly  M.  Co,,  19  Utah,  271,  57  Pac.  300; 
Smithson  v.  S.  P.  Co.,  37  Or.  74,  60  Pac.  914;  Thomas  v. 
Gates,  126  Gal.  8,  58  Pac.  315;  Chicago  R.  Co  v.  Knerim. 
152  111.  458,  39  N.  E.  324.  43  Am.  St.  Rep.  259;  Pennsyl- 
vania Company  v.  Paid,  126  Fed.  160,  62  C.  C.  A.  135. 

Appellants  assign  as  error  plaintiff's  instruction  No. 
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11,  which  reads  as  follows:  "The  court  instructs  the  jury 
that,  if  you  find  from  the  evidence  that  plaintiff,  W.  R. 
Cutler,  is  entitled  to  recover  from  defendant  the  Pitta- 
burg  Silver  Peak  Gold  Mining  Company  for  injuries  as 
alleged  in  the  plaintiff's  complaint,  you  are  to  award  the 
plaintiff  such  damages  not  to  exceed  the  sum  of  fifteen 
thousand  ($15,000)  dollars,  which,  in  your  opinion,  will 
compensate  him  for  the  pecuniary  damage  proximately 
caused  him  by  the  injuries  complained  of.  In  assessing 
such  damage  you  have  the  right  to  consider  the  follow* 
ing  elements  as  a  basis  for  your  assessment:  (1)  What, 
before  the  injury  complained  of,  was  the  health  and 
physical  condition  of  the  plaintiff?  (2)  What,  after  the 
injury,  was  the  health  and  physical  condition  of  the 
plaintiff?  (3)  The  loss  of  earnings  of  the  plaintiff,  if  any, 
caused  by  the  injury.  (4)  The  loss  of  earning  capacity 
of  the  plaintiff  in  the  future,  if  any,  caused  by  the  injury. 

(5)  The  effect,  if  any,  caused  by  the  injury  upon  the 
ability  of  the  plaintiff  to  engage  in  his  usual  occupation. 

(6)  The  pain  and  suffering,  if  there  were  pain  and  suf- 
fering, endured  by  the  plaintiff  as  the  result  of  the 
injury  sustained  by  him,  if  you  find  that  such  injury  was 
sustained.  (7)  The  character  of  the  injury  as  to  being 
permanent  or  otherwise,  if  there  was  an  injury  sustained 
by  the  plaintiff.  (8)  The  ability  of  the  plaintiff  to  care 
for  himself  before  the  injury,  if  there  was  an  injury,  as 
compared  with  his  ability  to  care  for  himself  after  the 
injury.  (9)  The  age  of  the  plaintiff  at  the  time  of  the 
infliction  of  the  injury,  if  you  find  the  plaintiff  suffered 
an  injury.  From  all  of  these  elements  you  will  resolve 
what  sum  will  fairly  compensate  the  plaintiff  for  the 
injury  sustained  by  him," 

Counsel  for  appellants  assign  instruction  No.  11  as 
error  for  the  following  reasons:  "That  if  it  properly 
presented  to  the  jury  the  measure  of  damages,  it  con- 
flicts with  instruction  No.  10  previously  given.  That  it 
instructs  the  jury  only  as  to  what  elements  of  damage 
it  may  consider  only  in  case  it  determines  that  the  plain- 
tiff is  entitled  to  a  verdict  against  the  Pittsburg  Silver 
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Peak  Gold  Mining  Company.  That  it  assumes  that  plain- 
tiff has  been  damaged,  and  does  not  require  the  jury  to 
find,  as  a  matter  of  fact,  that  he  has  been  damaged." 

Entertaining  the  views  we  do,  contrary  to  the  conten- 
tions of  the  appellants  that  instruction  No.  10  is  errone- 
ous, we  cannot  say  that  there  is  any  material  conflict  in 
the  instructions  complained  of.  All  instructions  to  a  jury 
should  be  read  in  the  light  of  each  other  and  considered 
in  their  entirety,  when  determining  whether  a  portion  of 
the  instruction  is  erroneous,  or,  by  reason  of  a  conflict,  or 
otherwise,  is  calculated  to  mislead  the  jury;  and,  where 
separate  instructions  are  sound  in  law,  even  though 
they  may  not  be  as  complete  as  they  might  be  made  to 
be,  but  if  read  together  they  are  consistent  and  state 
correct  principles  of  law,  and  are  not  calculated  to  mis- 
lead the  jury,  they  will  not  be  disturbed  as  reversible 
error.  Of  course,  where  instructions  are  conflicting  and 
either  is  erroneous  in  law  and  prejudicial  to  the  rights  of 
either  party,  such  a  conflict  in  instructions  has  been 
properly  held  to  be  reversible  error.  No  such  a  conflict, 
however,  in  our  opinion,  exists  in  the  instructions  com- 
plained of. 

It  appears  to  us  that  the  defendant  corporation  is  in  no 
position  to  claim  that  it  was  prejudiced,  in  view  of  the 
fact  that  instruction  No.  11  referred  to  the  defendant 
corporation  alone,  because  the  verdict  returned  by  the 
jury  is  against  both  defendants;  nor,  on  the  other  hand, 
can  the  individual  defendant  be  justly  heard  to  complain 
of  the  fact  that  he  was  not  referred  to  personally  in  the 
instruction,  because  the  instruction  in  this  respect  could 
and  did  not  injure  him  in  the  least 

Appellants'  complaint  that  instruction  No.  11  assumes 
that  plaintiff  has  been  damaged,  and  does  not  require  the 
jury,  as  a  matter  of  fact,  to  find  that  he  has  been  dam- 
aged, fades  away  in  the  light  of  the  instructions  them* 
selves.  An  examination  of  both  of  these  instructions 
discloses  that  the  court  has  specifically  referred  to  the 
elements  of  negligence  which  must  be  found  before  a 
verdict  can  be  given  against  the  defendants,  and  the 
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jury  is  specifically  instructed  they  must  believe  from 
the  evidence  that  the  accident  was  caused  by  reason  of 
defendants'  negligence.  Particularly  do  we  believe  the 
objections  of  counsel  in  this  respect  unwarranted  in  the 
light  of  the  pleadings,  which  appear  to  be  sustained  by 
the  evidence. 

In  paragraph  4  of  plaintiff's  amended  complaint,  it  is 
alleged:  «•  •  •  Plaintiff  was  engaged  then  and  there 
•  •  •  in  removing  from  one  of  the  buildings  of  the 
defendant  corporation  at  said  mine  a  sheet  of  corrugated 
iron  sheeting,  through  which  the  wires  of  an  electric 
transmission  line  had  been  negligently  and  carelessly 
passed  by  defendants,  and  in  such  a  negligent  and  care- 
less manner  that  at  the  point  where  said  wires  passed 
through  said  sheeting  they  were  unprotected  at  said  point 
against  wearing  upon  the  sharp  edges  of  said  sheeting, 
and  said  wires  then  and  there  became  exposed  and  were 
known  so  to  be  by  the  defendants."  The  evidence  seems 
to  amply  sustain  this  averment.  It  will  be  observed  from 
this  allegation  that  there  is  not  only  a  direct  and  positive 
averment  of  the  placing  of  the  wires  carelessly  and  negli- 
gently, but  equally  as  direct  and  positive  an  averment 
that  the  wires  were  defective,  in  that  "they  were  unpro- 
tected at  said  point  against  wearing  upon  the  sharp  edges 
of  said  sheeting,  and  said  wires  then  and  there  became 
exposed  and  were  known  so  to  be  by  the  defendants." 
A  careful  reading  of  the  instructions  complained  of  and 
the  transcript  in  the  case,  we  believe,  plainly  shows  that 
these  instructions  conform  to  the  pleadings  and  the  evi- 
dence. 

The  following  instructions  Nos.  7,  8,  and  9  given  by  the 
court  to  the  jury,  and  reading  as  follows,  are  assigned  as 
error  by  the  appellants: 

"The  court  instructs  the  jury  that  a  servant  of  a  cor- 
poration, or  of  an  individual,  does  not  assume  the  risk  of 
his  employment  resulting  from  the  master's  failure  to 
perform  a  duty  which  he  owes  to  the  servant.  If  the 
machinery  or  appliances,  or  place  of  employment  provided 
by  the  master  for  the  servant  to  use  and  work  with,  are 
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dangerous  for  the  servant  to  use  and  to  work  with  on 
account  of  facts  known  to  the  master,  or  which  he  could 
have  known  by  the  exercise  of  ordinary  care,  it  is  then 
the  duty  of  the  master  to  inform  the  servant  of  such 
danger,  unless  the  servant  has  knowledge  of  the  danger 
himself,  or  has  had  the  opportunity  of  knowing  of  the 
danger. 

"The  court  instructs  the  jury  that  it  is  the  duty  of  the 
defendant  company  in  this  case  to  use  ordinary  care,  dili- 
gence and  caution  in  providing  for  the  safety  of  those  in 
its  employ,  and  in  furnishing  for  their  use  in  their  work 
and  employment  reasonably  safe,  sound,  and  suitable 
appliances,  tools,  and  machinery,  and  providing  a  reason* 
ably  safe  place  in  which  to  work,  and  in  keeping  the  same 
in  a  reasonably  safe  state  of  repair;  and  an  employee  has 
the  right  to  assume  that  appliances,  tools,  and  machinery 
and  the  placeof  employment  furnished  him  by  his  employer 
to  be  used  in  the  course  of  his  employment  are  reasonably 
safe,  sound  and  suitable,  and  that  they  have  been  kept  in 
a  reasonably  safe  state  of  repair.  The  employer  cannot 
delegate  this  duty  to  another  and  thereby  free  himself 
from  responsibility. 

"The  court  instructs  you  that  it  is  the  duty  of  an 
employer,  whether  a  corporation  or  an  individual,  to 
exercise  ordinary  care  to  provide  for  its  employees  reason- 
ably safe  tools  and  appliances  and  a  reasonably  safe  place 
in  which  to  work.  The  employee  has  the  right  to  pre- 
sume that  the  employer  has  fulfilled  this  obligation.  The 
failure  of  an  employer  to  exercise  the  care  and  dili- 
gence of  an  ordinarily  prudent  person  in  providing  for 
its  employee  reasonably  safe  tools  and  appliances  and  a 
reasonably  safe  place  in  which  to  work  is  negligence. 
Since  the  servant  has  the  right  in  the  first  instance  to 
presume  that  the  master  has  performed  his  duty,  he  may, 
therefore,  without  being  guilty  of  contributory  negli- 
gence, act  upon  such  presumption  until  he  knows,  or  by 
the  exercise  of  ordinary  care  and  prudence  ought  to  have 
known,  that  such  tools  and  appliances  and  such  place  in 
which  to  work,  so  provided  by  the  employer,  were  riot  safe. " 
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These  instructions  are  assigned  to  be  erroneous  because, 
as  alleged  by  counsel  for  appellants,  they  are:  "Entirely 
inapplicable  to  the  issues  made  by  the  pleadings,  since 
the  only  allegation  of  negligence  is  that  the  electric  wires 
were  so  carelessly  passed  through  the  iron  sheeting  that 
the  insulation  thereon  became  worn.  It  is  not  alleged 
that  any  appliance,  tool,  or  machinery  furnished  the 
plaintiff  was  in  any  way  defective,  nor  does  the  evidence 
show  any  such  state  of  affairs.  There  is  no  allegation 
as  to  a  failure  to  furnish  a  safe  place  in  which  to  work, 
and  the  evidence  shows  that  the  plaintiff  was  himself 
making  the  place  in  which  he  worked,  since  he  was 
engaged  in  tearing  down  an  old  building.  They  told  the 
jury  that  the  plaintiff  was  under  no  obligation  to  exercise 
care  in  observing  any  circumstance  pointing  to  danger, 
and  that  he  had  the  right  to  presume  that  everything 
was  harmless  and  in  good  condition." 

We  quite  agree  with  counsel  for  the  appellants  that, 
where  instructions  are  framed  without  reference  to  the 
issues  or  evidence,  and  erroneous  under  the  facts  of  the 
case,  they  should  not  be  given;  and,  if  given,  and  they 
prejudice  the  rights  of  defendants,  it  is  reversible  error. 
(C.  &  A.  Ry.  Co.  V.  Uiiey,  38  III.  410;  Parliman  v.  Young, 
2  Dak.  175,  4  N.  W.  139,  711;  Stierv.  City  ofOakahosa,  41 
Iowa,  353;  McNair  v.  PlaU,  46  III.  211;  Barrett  v.  Wheeler, 
66  Iowa,  560,  24  N.  W.  38;  Knight  v.  Pacific  Coast  Stage  Co., 
34  Pac.  868. )  And  also  that  the  judgment  will  be  reversed 
where  instructions  given  were  not  warranted  by  the  evi- 
dence and  which  were  prejudicial  to  the  substantial  rights 
of  one  of  the  other  party,  or  calculated  to  mislead  the 
jury.  (Case  v.  Rlinois  Central  Ry.  Co.,  38  Iowa,  581;  Tur- 
ner v.  Baker,  42  Mo.  13;  Meredith  v.  Kennard,  1  Neb.  312; 
Lee  V.  Hamilton,  12  Tex.  413;  Ward  v.  Henry,  19  Wis.  76, 
88  Am.  Dec.  672;  American  Digest,  vol.  46,  pp.  1621-1626, 
and  cases  therein  cited. ) 

The  court  should  never  charge  a  jury  upon  any  mat- 
ter which  is  not  responsive  to  the  issues  in  the  case. 
Instructions  are  given  by  the  court  for  the  purpose  of 
confining  the  attention  of  the  jury  to  the  issues  made 
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by  the  pleadings,  and  to  charge  them  with  matters 
irrelevant  to  the  issues  involved  simply  calculates  to 
mislead  the  jury  and  to  cause  them  to  consider  matters 
in  making  up  their  verdict  which  are  not  in  issue.  An 
examination  of  the  instructions  under  consideration,  how- 
ever, will  disclose  that  they  are  not  subject  to  this  criti- 
cism. After  an  examination  of  the  pleadings  and  the 
transcript,  we  believe  they  are  properly  responsive  to  the 
issues  involved. 

These  complained-of  instructions,  Nos.  7,  8,  and  9,  do 
not  seem  to  be  excepted  to  by  counsel  for  appellants  as 
to  either  their  form  or  substance,  or  to  the  abstract  prop- 
ositions of  law  therein  contained,  but  rather  to  their  inap- 
plicability, because  they  are  alleged  not  to  be  responsive 
to  the  issues  or  the  evidence  adduced.  An  examination 
of  the  pleadings,  which,  we  believe,  are  sustained  by  the 
evidence,  are  specifically  set  forth  in  paragraphs  3,  4,  and 
5  of  the  plaintiff's  amended  complaint,  reading  as  follows: 

"  (3)  That  between  the  18th  day  of  April,  1907,  and  the 
17th  day  of  May,  1908,  plaintiff  was  employed  by  defend- 
ant corporation  at  the  Mary  mine,  about  2%  miles  west- 
erly from  Bl^r,  Esmeralda  County,  Nevada;  that  said 
mine  was,  during  all  of  said  time,  the  property  of  and  oper- 
ated by  defendant  corporation,  and  said  mine  was,  together 
with  all  electric  wire  transmission  lines,  machinery,  appur- 
tenances, and  buildings  used  in  conjunction  with  the  oper- 
ation of  said  mine,  at  all  times  herein  mentioned,  under 
the  exclusive  dominion,  control,  and  possession  of  defend- 
ant corporation. 

"  (4)  That  on  or  about  the  14th  day  of  May,  1908,  at 
said  mine,  of  defendant  corporation,  and  while  plaintiff 
was  in  the  employ  of  defendant  as  aforesaid,  plaintiff 
was  engaged  then  and  there  under  the  express  direction, 
order,  and  instructions  of  defendant  corporation  in  remov- 
ing from  one  of  the  buildings  of  defendant  corporation  at 
said  mine  a  sheet  of  corrugated  iron  sheeting,  through 
which  the  wires  of  an  electric  transmission  line  had  been 
negligently  and  carelessly  passed  by  defendants,  and  in 
such  a  negligent  and  careless  manner  that  at  the  point 
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where  said  wires  passed  through  said  sheeting  they  were 
unprotected  at  said  point  against  wearing  upon  the  sharp 
edges  of  said  sheeting,  and  said  wires  then  and  there 
became  exposed  and  were  known  so  to  be  by  defendants; 
that  said  wires  were  then  and  there  used  by  said  defend- 
ant corporation  for  the  purpose  of  transmitting  a  current 
of  electricity  of  sufficient  power  to  be  highly  dangerous  to 
life  and  limb  in  case  it  should  come  in  contact  with  a  per- 
son, all  of  which  was  then  and  there  known  by  defendants. 

"(5)  That  in  consequence  of  above-alleged  acts  and 
omissions  of  defendants,  plaintiff  in  the  performance  of 
his  said  duties,  grasped  said  sheet  in  his  endeavor  to 
remove  the  same,  as  aforesaid,  and  was  severely  shocked 
and  burned  by  the  electricity  transmitted  through  said 
wires,  as  aforesaid,  by  reason  of  the  fact  that  the  said 
wires  conducting  said  electricity,  as  aforesaid,  came  in 
direct  contact  with  said  sheeting  as  a  result  of  the  care- 
lessness and  neglect  of  defendants,  as  above  alleged,  and 
without  the  fault,  carelessness,  or  neglect  of  the  plaintiff: 
furthermore,  in  consequence  of  said  acts  and  omissions 
of  defendants,  and  of  said  bums  and  shock  aforesaid,  it 
became  necessary  to  amputate  the  third  finger  of  plain- 
tiff's left  hand,  and  said  finger  was,  therefore,  ampu- 
tated; furthermore  plaintiff's  said  left  hand  has  become 
stiff  and  partially  useless  to  plaintiff;  furthermore  plain- 
tiff was,  as  a  result  of  said  injury,  compelled  to  and  did 
expend  the  sum  of  five  hundred  dollars  ($500)  for  serv- 
ices and  attendance  of  physicians  and  surgeons,  and  for 
medicine." 

If,  as  alleged,  the  electricity  communicated  to  the 
plaintiff  through  the  sheeting  which  he  was  removing 
was  carelessly  and  negligently  placed  there  by  the 
defendants,  and  the  plaintiff  was  ordered  to  remove  this 
said  sheeting,  carelessly  and  negligently  placed  there  by 
the  defendants,  plaintiff  was  ordered  to  an  unsafe  place, 
and  should  have  been  furnished  with  reasonably  safe 
tools  to  complete  the  work  or  have  been  informed  of  the 
danger  of  his  position,  of  which  it  appears  in  evidence  he 
was  not  ao  warned.    We  believe  that  the  instructions  are 
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properly  within  the  pleadintrs  and  the  evidence,  as  dis- 
closed by  the  allegations  in  the  complaint  and  the  evi- 
dence in  the  transcript;  and  where  instructions,  as  those 
under  consideration  at  present,  are  founded  on  evidence 
which  proves  or  tends  to  logically  prove  the  averments  in 
the  pleadings,  that  such  instructions  are  sufficient 

Appellants'  contention  that  the  instructions  are  errone- 
ous, because  the  plaintiff  assumed,  as  a  matter  of  law, 
in  appellants'  behalf  all  risk  of  the  dangerous  character 
of  the  work  or  the  place  in  which  he  worked,  because  he 
was  making  his  place  of  work  as  he  progressed,  and  that 
the  instructions,  as  given,  were  not  applicable,  is  not  well 
taken  in  view  of  the  fact  that  the  pleading  and  the  evi- 
dence disclosed  that  the  plaintiff  was  not  injured  because 
of  any  dangerous  place  he  made  for  himself  in  which  to 
work,  but  because  the  place  he  was  directed  to  work  in  by 
defendants  was  already  dangerous  by  reason  of  defend- 
ants' negligence,  and  the  dangerous  character  of  the 
place,  which  is  directly  assigned  to  defendants'  careless- 
ness and  negligence,  was  not  previously  called  to  plain- 
tiff's attention  and  warning. 

Keasbey  on  Electric  Wires,  at  page  285,  very  succinctly 
lays  down  the  proper  doctrine  regarding  the  rules  which 
apply  to  the  liability  of  those  who  maintain  electric  poles 
and  wires  to  their  employees,  as  follows;  "The  liability  of 
those  who  maintain  poles  and  electric  wires  to  persons  in 
their  own  employ  is  determined  by  the  general  rules  gov- 
erning the  relation  of  master  and  servant  'The  servant 
by  accepting  the  employment  consents  to  take  the  risk 
of  all  dangers  incident  to  such  employment'  and  the 
master  is  under  a  positive  duty  to  take  reasonable  care 
and  precaution  not  to  subject  the  servant  to  other  or 
greater  dangers.  He  must  take  'reasonable  care  to  have 
the  tools  and  appliances  with  which  and  the  places  in  and 
about  which  the  servant  is  to  be  employed  reasonably 
safe  for  the  work  the  latter  is  employed  to  do.'"  (Essex 
Co.  V.  Keliy,  57  N.  J.  Law,  100,  29  Atl.  427;  Harrison  v. 
Central  R.  Co..  31  N.  J.  Law,  293;  Hutchinsonv.  Y.  N.  & 
B.  Ry.  Co.,  5  Excheq.  343;  2  Shear.  &  Redf.  on  Neg.,  5th 
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ed.,  sec.  195;  Smith,  Master  and  Servant,  sec  236;  Priestly 
v.Fowier,  3M.  &W.  1.) 

Appellants'  next  exception  is  to  instruction  No.  12  given 
by  the  trial  court  and  duly  excepted  to,  which  reads  as 
follows:  "You  are  instructed  that  electricity  is  a  danger- 
ous force,  and  when  a  current  of  440  volts  of  electricity 
is  carried  upon  electric  wires  it  becomes  the  duty  of  the 
party  using,  owning,  or  operating'  such  wires  to  provide 
wires  which  are  properly  insulated,  and  to  exercise  rea- 
sonable care  to  keep  such  wires  in  a  proper  state  of  insu- 
lation. This  is  a  continuing  duty,  and  the  inspection  of 
the  wires  carrying  such  a  current  of  electricity  should 
be  carefully  made."  Counsel  for  appellants  assign  this 
instruction  as  erroneous,  because  it  assumes  the  fact  that 
there  were  440  volts  of  electricity  carried  over  the  wire 
in  question,  when,  as  contended  by  appellants,  this  was  a 
fact  for  the  jury  to  determine;  and,  further,  that  said 
instruction  is  erroneous,  because  it  instructs  the  jury  that 
it  was  the  duty  of  the  defendants  to  properly  inspect  the 
wires,  particularly,  as  urged  by  appellants,  "the  evidence 
shows  that  the  wires  were  temporary  wires,  put  up  for  a 
few  days'  use.  There  is  no  rule  or  principle  of  the  law 
which  requires  an  inspection  of  the  wires  under  such  cir- 
cumstances." 

An  examination  of  the  averments  of  the  amended 
complaint  will  disclose  that  the  court  was  warranted  in 
giving  this  instruction,  for  the  reason  the  pleadings  aver 
that  the  electric  wire  in  question  was  capable  of  carry- 
ing from  440  to  460  volts,  and  these  averments  are  not 
denied.  It  is  admitted  in  the  evidence  and  in  the  answer 
of  the  defendants  that  the  voltage  was  at  least  440  volts. 
One  ofthe  parts  of  the  direct  averments  in  the  amended 
complaint  as  to  this  issue  reads  as  follows:  "Said  wires 
were  then  and  there  used  by  said  corporation  for  the 
purpose  of  transmitting  a  current  of  electricity  of  a  suf- 
ficient power  to  be  highly  dangerous  to  life  and  limb  in 
case  it  should  come  in  contact  with  a  person,  all  of  which 
was  then  and  there  known  to  the  defendants."  And  in 
the  answer  of  the  defendants,  setting  up  a  separate 
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defense  to  the  amended  complaint,  it  is  further  in  part 
alleged:  "That  said  wires  were  of  standard  insulation 
and  capable  of  carrying  without  injury  to  any  one  a  volt- 
age of  from  440  to  460  volts,  and  that  no  greater  voltage 
was  at  any  time  sent  over  said  wires."  It  being  admitted 
by  the  pleadings  and  in  the  evidence  that  the  wire  in  ques- 
tion carried  at  least  440  volts,  appellants  cannot  be  heard 
to  complain  in  this  court  of  this  instruction,  because  of 
any  assumption  of  fact  involved  in  said  instruction. 

Appellants'  objection  that  the  defendant  corporation 
was  relieved  of  its  legal  duty  to  inspect  the  wires  because 
the  wires  were  temporary  does  not  impress  this  court  as 
being  well  taken.  We  rather  incline  to  the  view  that  the 
fact  of  the  wires  being  temporarily  strung  and  not  of  a 
permanent  nature,  and  possibly  not  placed  with  that  care 
and  foresight  as  they  should  have  been,  or  would  have 
been,  had  they  been  intended  for  permanent  use  and  per- 
manently placed,  would  require  the  defendant  corpora- 
tion to  a  more  strict  and  frequent  accountability  and 
inspection  of  the  wires  than  otherwise,  before  sending 
an  employee  to  work  among  the  wires  so  temporarily 
strung,  at  the  peril  of  life  and  limb. 

Instruction  No.  12,  pertaining  to  the  nature,  manner, 
and  frequency  with  which  the  inspection  of  the  wires 
should  have  been  made  by  the  defendant  corporation,  we 
believe  properly  covers  all  these  elements  which,  in  our 
judgment,  were  properly  placed  in  issue  by  the  pleadings 
and  brought  out  in  the  evidence.  We  can  see  no  error 
in  submitting  to  the  jury,  as  a  matter  of  law,  the  duty 
of  defendants,  owning  or  controlling  an  electric  wire 
dangerous  to  life  and  limb,  from  making  an  inspection  as 
to  the  safety  of  said  wire  in  this  age  of  invention  and 
commercialism,  and  where  this  newly  discovered,  life- 
destroying  element  is  conveyed  through  thickly  populated 
communities  and  thoroughfares  into  dwellings,  mills,  and 
other  places  of  industry  where  human  life  and  limb  are 
likely  to  come  in  contact  with  the  same,  it  is  both  just 
and  right  that  corporations  and  individuals  dealing  in  the 
transmission  or  having  control  of  wires  conducting  elec- 
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trieity,  that  they  should  be  compelled  at  all  times  to  thor- 
oughly and  frequently  inspect  the  wires,  to  the  end  that 
they  may  at  all  times,  in  so  far  as  it  is  within  the  reasona- 
ble power  of  man,  render  them  safe  and  to  see  that  they 
are  properly  insulated  and  placed. 

After  an  examination  of  defendants'  proposed  instruc- 
tions, Nos.  2, 8,  and  13,  refused  to  be  given  by  the  court,  we 
believe  that  no  prejudicial  error  was  committed  against 
the  defendants,  for  the  reason  that  they  are  inapplicable 
to  the  pleadins^  and  evidence  adduced.  Further,  defend- 
ants' rights  were  covered  in  other  instructions  given  by 
the  court. 

We  come  now  to  a  consideration  of  the  last  and  only 
assignment  of  error  proposed  by  the  appellants  in  which 
we  find  any  reversible  merit.  It  is  alleged  that  the 
damages  are  excessive,  and  for  this  reason  the  judgment 
and  order  denying  the  motion  for  a  new  trial  should  be 
reversed. 

Sympathy  for  the  injured  and  respectfor  the  judgment 
of  a  jury  always  prompts  us  to  be  as  liberal  in  sustaining 
a  verdictof  a  jury  awarding  damages  to  one  injured  as  is 
consistent  with  law,  reason,  and  justice.  We  have  sus- 
tained judgments  within  the  past  two  or  three  years 
ranging  from  $7,500  to  $20,000,  in  individual  cases,  where 
it  was  shown  that  the  injured  suffered  permanentinjuries 
from  which  he  could  not  recover,  or  the  loss  of  limbs  or 
a  faculty,  and  where  great  suffering  was  endured  and 
loss  of  employment  and  incapacity  to  work  was  such  that 
the  amount  awarded  was  lawful,  reasonable,  and  just. 

In  the  present  case,  however,  we  are  of  the  opinion 
that  the  suffering  caused  by  the  electric  bums  about  the 
hands  and  shoulder  of  the  plaintiff  at  the  time  of  the 
accident,  and  partial  stiffening  of  the  fingers,  arm,  and 
shoulder,  not  shown  to  be  permanent,  nor  the  useful- 
ness rendered  even  temporarily  and  entirely  impaired, 
and  the  loss  of  one  finger,  would  not  warrant  the  jury  in 
imposing  a  judgment  for  $15,000  on  the  defendants,  and 
we  deem  this  amount  unjust  and  excessive. 

We  have  carefully  considered  the  transcript  in  this 
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case,  which  the  jury  found  sustained  plaintiff's  conten- 
tions, and  have  also  given  serious  consideration  to  the 
two  separate  defenses  set  up  by  the  defendants  and  the 
evidence  supporting  them,  to  wit,  the  alleged  contribu- 
tory negligence  on  the  part  of  the  plaintiff,  and  the 
defense  which  defendants  set  up  in  the  assumption  of 
the  risk  which  an  employee  is  alleged  to  submit  him- 
self to  when  voluntarily  accepting  a  position  which  in 
itself  is  dangerous  and  hazardous,  and  we  believe  in 
the  present  case  that  $7,500  should  be  the  limit  of  the 
amount  of  damages  to  be  awarded  the  plaintiff  upon 
the  record  as  produced  before  us,  and  we  believe  that 
any  sum  in  excess  of  this  amount  would  be  unjust  and 
excessive.  Even  this  amount  of  $7,500  is  larger  than 
any  amount  ever  allowed  for  a  like  injury  in  this  court, 
and,  as  indicated  by  all  the  authorities  in  cases  where 
damages  have  been  awarded,  an  examination  will  disclose 
this  to  be  the  largest  amount  ever  allowed  to  stand  for 
so  slight  injuries  as  suffered  by  plaintiff  in  this  cause; 
but  we  are  constrained  to  the  belief  that  this  amount, 
considering  that  the  plaintiff  will  be  hampered  in  the 
exercise  of  his  trade,  and  the  severe  suffering  endured 
by  plaintiff  resulting  from  the  accident,  and  under  all  the 
evidence  in  this  case,  that  $7,500,  though  it  might  be  con- 
sidered liberal,  yet  we  do  not  believe  it  excessive  or 
unjust  to  allow  this  amount,  if  accepted  by  the  plaintiff. 
In  the  following  cases  these  judgments  were  adjudged 
excessive  and  ordered  reduced: 
$3,500 — Young  man,  loss  of  fingers,  joints  permanently 

injured,  reduced  to  $2,500.      Stiller  v.  Bokn 

Man.  Co.,  80  Minn.  1,  82  N.  W.  981. 
$1,800— Boy  8  or  9  years  old,  amputation  of  part  of  two 

fingers,     Gahagan  v.  Aermotor  Co.,  67  Minn. 

252,  69  N.  W.  914 
$4,000— Man  25  years  old,  loss  of  finger,  one  finger 

broken  and  stiffened,  great  pain,  reduced  to 

$3,000.    Mahood  v.  Pleasant  Valley  Coal  Co., 

8  Utah,  85,  30  Pac.  149. 
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$13,000 — Msn  34  years  old,  loss  of  an  arm.     Louisville  & 

N.  R.  Co.  V.  Lowe  (Ky.)  66  S.  W.  736. 
$5,000 — Laceration  of  right  arm,  hand  somewhat  smal- 
ler than  other  and  flexed  at  wrist  joint,  cir- 
culation  impaired,  restoration  likely,  reduced 
to  $3,000.      Orleans  v.  Perry,  24  Neb.  831,  40 
N.  W.  417. 
$3,000— Broken   fracture  of  left  arm  and  permanent 
impairment,  six   weeks'  medical  attendance, 
kept  from  work  considerable  time,  reduced  to 
$2,500.     Thomas  v.  Consolidated  Traction  Co., 
62  N.  J.  Law,  36.  42  Atl.  1061. 
$2,000— Passenger,  fracture  of  arm,  disabled  two  months. 
Watsmv.North&^R.  Co.,  2i\Jp.  Can.Q.B.98. 

$15,000— Engineer,  loss  of  left  hand,  reduced  to  $10,000. 
Texas  &  C.  R.  Co.  v.  Hartmtt,  33  Tex.  Civ.  App. 
103,  75  S.  W.  809. 

$15,000— Employee,  loss  of  right  hand,  reduced  to  $10,000. 
O'DonneU  v.  American  Sugar  Refining  Co.,  41 
App.  Div.  307,  58  N.  Y.  Supp.  640. 

$15,000 — Forty-three  years  old,  earning  $60  per  month, 
injury  to  hand,  usefulness  not  entirely  impaired, 
reduced  to  $2,000.    Bomar  v.  Louisiana  R.  Co., 
42  L.  A.  Ann.  983,  8  South.  478,  9  South.  244. 
$5,000— Manager  of  ranch,  fingers  stiffened,  impairment 
of  capacity  for  labor,  reduced  to  $4,000,     San 
AnUmio  R.  Co.  v.  Tumey,  38  Tex.  Civ.  App.  626, 
78  S.  W.  256. 
$5,000— Passenger,  ligaments  of  finger  strained,  one  lung 
weakened,  time  lost  one  month.     Union  Pacific 
R.  Co.  V.  Hand,  7  Kan.  380. 
$1,100 — Injury  of  finger,  $225  for  medical  expenses, 
earning  capacity  not  impaired.     LouisviUe  R. 
Co.  V.  O'Mara  {Ky.)  76  S.  W.  402.  25  Ky.  Law 
Rep.  819. 
In  Wood  V.  Loaismlle  &  N.  R.  Co.  (C.  C.)  88  Fed.  45, 

plaintiff,  a  brakeman,  lost  one  foot  and  four  toes  oflf  the 

other  foot     The  jury  returned  a  verdict  of  $8,000,  which 
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was  adjudged  excessive  and  ordered  reduced  to  $4,000. 
See,  also,  the  following  authorities:  Kennon  v.  GUnor,  5 
Mont  257,  5  Pac.  847,  51  Am.  Rep.  45;  Pfyffer  v.  Bvffaio 
Ry.  Co.,  4  Misc.  Rep.  465,  24  N.Y.  Supp.  490;  Bailey  v. 
R(yme  Ry.  Co.,  80  Hun,  4,  29 N.Y.  Supp.  816;  Tully  v.  N.  Y. 
Steamship  Co.,  10  App.  Div.  463,  42  N.Y.  Supp.  29;  Peri  v. 
N.Y.  Cmtral  Ry.  Co.,  87  Hun,  499,  34  N.Y.  Supp.  1009; 
Melse  V.  Alaska  Cmnmercial  Co.,^  Wash. 356, 84 Pac.  1127; 
Reynolds  v.  St.  Louis  Trans.  Co.,  189  Mo.  408,  88  S.  W.  50, 
107  Am.  St.  Rep.  360;  Richer  v.  Central  Ry.  Co.  (N.  J. 
Supp. )  61  Atl.  89;  Newcomb  v.  N.  Y.  Cental,  182  Mo.  687, 
81S.W.  1069;  Chicago  Ry.  Co.  v.  Jackson,  55  l\i.  ^2,8  Am. 
Rep.  661. 

For  the  foregoing  reasons  we  are  of  the  opinion  that 
the  order  of  the  lower  court  denying  defendant's  motion 
for  a  new  trial  should  be  affirmed  as  to  all  the  assign- 
ments of  error  made,  except  as  to  the  error  assigned  that 
the  judgment  awarded  is  excessive,  for  which  error  it  is 
ordered  that  the  judgment  be  reversed  and  a  new  trial 
granted,  unless  the  plaintiff,  within  twenty  days  after 
the  receipt  of  a  copy  of  this  opinion  and  order,  file  in  this 
court  his  written  consent  to  a  modification  of  the  judg- 
ment to  $7,500,  in  lieu  of  the  judgment  rendered  against 
the  defendants. 

In  the  event  such  written  consent  of  plaintiff  is  filed  in 
this  court,  consenting  to  a  reduction  of  said  judgment  to 
$7,500,  it  is  the  order  that  the  judgment  of  the  lower 
court  be  modified  accordingly,  and  that  the  judgment  as 
modified  and  the  order  of  the  lower  court  denying  defend- 
ants' motion  for  a  new  trial  be  affirmed,  and  that  respond- 
ent be  allowed  his  costs. 

It  is  so  ordered. 
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Point!  decided 
(No.  1951] 

NATIONAL  MINES  COMPANY  (a  Corporation), 
Petitioner,  v.  SIXTH  JUDICIAL  DISTRICT 
COURT,  STATE  OF  NEVADA,  IN  AND  FOR 
THE    COUNTY    OF     HUMBOLDT,    the     HON. 

edward     a.     ducker,     judge     thereof, 
Respondent. 

1.  Mines  and  Mine&als — Ordeks    for   Surveys  of  Undeboboukd 

WoKKiNuB  OF  Mines  Without  Action. 

A  statute,  empowering  a  court  of  equity,  on  a  proiiei*  show- 
ing, to  onler,  in  the  abKciK'e  of  a  pending  suit,  a  Burve.v  of  tlie 
boundaries  and  underground  worlilngs  of  adjacent  mines,  Is 
not  unconstitutional. 

2.  Mines  and  Minebals— Directino  Surveys  of  the  Boundaries 

ANn  Undekorounu  Workings  of  Mines. 

Equity  has  the  inherent  power  to  order.  In  a  pending  case,  a 
survey  of  the  tMundarles  and  underground  worlclngs  of  mines 
constituting  the  subject-matter  of  the  suit. 

3.  Stxti'tes — Construction— Legislative  Intent. 

The  court.  In  construing  an  nmblguouB  statute,  may  con- 
aider  the  law  as  It  existed  prior  to  the  statute. 

4.  Mines  and  Minerals — Survey  of  Boundaries  and  Underorounu 

Workings  of  Mines — Power  of  Courts — Statutes. 

The  act  of  December  17,  1862  {Stots.  1862.  c.  37). authoriz- 
ing any  owner  of  any  mine  to  sue  for  damages  for  Improper 
mining  by  one  In  possetuiilun  under  a  leane  and  for  trespass  to 
his  nilne,  and  providing  (or  an  application  for  an  order  for  a 
survey  of  mines,  and  declaring  that  the  costs  of  the  order  and 
survey  shall  be  paid  by  the  {persons  making  the  application 
unless  they  shall  subsequently  maintain  an  action  and  recover 
damages  by  reason  of  a  trespass  tlireatened  prior  to  such  sur- 
vey, does  not  permit  a  survey  of  the  bonndaries  and  under- 
ground workings  of  adjacent  mines  unless  there  is  a  pending 
suit  Involving  such  mines. 

5.  Statutes  —  Construction  —  Legislative    Intent— -  Change   in 

Existing  Procedure. 

Where  a  statute  is  equally  susceptible  of  two  constructions, 
the  court  will  presume  that  the  legislature  did  not  Intend  a 
radical  change  In  existing  procedure,  and  will  construe  the 
statute  In  harmony  therewltli. 

6.  Statutes— Construction— Meaning  of  Words— "Maintain." 

The  word  "maintain"  In  a  statute  In  reference  to  actions 
coniprehends  the  institution  as  well  as  the  support  of  the 
action,  though  it  may  be  use<l  to  express  a  meaning  corre- 
sponding to  Its  more  restricted  definition. 
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7.  Statutes— Cos fiTRUCTioN — Meanisq  op  Wobds, 

Wbere  the  snue  wont  is  need  In  dlfTerent  parts  of  a  statute. 
it  will  tie  presumed  to  t>e  used  In  the  same  sense  throughout. 
nud.  where  its  meaning  in  one  Instance  Is  clear,  such  meaning 
w[ll  be  attached  to  it  elsewhere,  unless  It  clearly  appears  that 
it  was  tbe  Intention  of  the  legislature  to  use  it  In  different 

Talbot,  J.,  dissenting. 

Original  proceeding.  Application  for  certiorari  by 
the  National  Mines  Company  against  the  Sixth  Judicial 
District  Court  for  the  County  of  Humboldt  and  the  judge 
thereof  thereof,  to  review  an  order  of  the  judge.  Order 
annulled. 

Statement  of  Facts 

This  is  an  original  proceeding  in  certiorari  to  review 
an  order  of  the  Sixth  Judicial  District  Court  of  the  State 
of  Nevada,  in  and  for  the  County  of  Humboldt,  the  Hon- 
orable Edward  A.  Ducker,  district  judge  thereof,  presid- 
ing, directing  a  survey  of  the  boundaries  and  underground 
workings  of  the  Charleston  and  West  Virginia  lode  min- 
ing claims,  the  property  of  the  petitioner  herein. 

The  facts,  briefly  stated,  that  raise  the  questions  of 
law  presented  in  this  proceeding,  are  as  follows:  One 
H.  E.  Orr  on  the  19th  day  of  December,  1910,  filed  in  the 
Sixth  Judicial  District  Court  of  the  State  of  Nevada,  in 
and  for  Humboldt  County,  his  afl5davit  and  application, 
in  which  he  alleged,  among  other  things,  that  he  holds  a 
contract  for  the  working  of  the  Charleston  No.  1,  West 
Virginia  No.  1,  and  West  Virginia  Fraction  lode  mining 
claims  in  the  National  mining  district,  Humboldt  County, 
Nevada,  and  describing  the  same,  and  that  the  petitioner 
herein  owns  the  Charleston  and  West  Virginia  lode  mining 
claims,  in  said  mining  district,  and  describing  the  same,  and 
that  the  petitioner  herein  is  in  possession  thereof,  that  the 
saJd  claims  of  the  applicant,  H.  E.  Orr,  and  the  said  claims 
of  the  petitioner  herein,  are  in  the  main  contiguous;  that 
the  said  H.  E.  Orr  has  reason  to  believe,  and  does  believe, 
that  the  petitioner  herein  is  working  beyond  its  lines  on 
the  strike  of  the  Charleston  vein,  and  into  the  claims  of 
the  said  applicant,  mentioned  above;  that  there  was  not 
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at  the  time  said  application  and  affidavit  were  filed,  or  at 
any  time  hitherto,  a  suit  pending  in  the  said  district  or 
any  court  between  the  said  H.  E.  Orr  and  the  petitioner 
herein;  that  on  the  said  19th  day  of  December,  1910,  the 
Honorable  Edward  A.  Ducker,  judge  of  the  said  court, 
entered  an  order  on  said  affidavit  and  application,  requir- 
ing the  petitioner  herein  to  appear  in  said  court  on  the 
29th  day  of  December,  1910,  and  show  cause  why  the 
order  for  survey  prayed  for  in  the  said  affidavit  and 
application  should  not  be  made;  that  on  the  said  29th 
day  of  December,  1910,  the  petitioner  herein  appeared  in 
said  court,  and  objected  to  said  court  hearing  said  matter 
or  making  said  order  of  survey,  for  the  reason  and  on  the 
ground  that  the  said  court  had  no  jurisdiction  to  hear  the 
same  or  make  said  order  in  the  absence  of  a  pending  suit 
between  the  said  parties  in  the  said  court;  that  such 
objection  was  by  said  court  overruled,  and  that  certain 
affidavits  were  then  filed  therein  by  the  petitioner  herein, 
and  said  court  proceeded  to  hear  the  said  application  of 
the  said  H,  E.  Orr;  that  on  the  21st  day  of  January,  1911, 
the  said  court,  through  its  said  judge,  made  an  order  on 
said  affidavit  and  application,  as  prayed  for  therein,  among 
other  things,  appointing  four  surveyors  to  survey  the  sur- 
face boundaries  of  the  said  property  of  the  petitioner 
herein,  and  all  the  underground  workings  thereof.  The 
order  for  the  survey  in  question  is  based  upon  the  pro- 
visions of  section  3  of  an  act  of  the  legislature  of  the 
Territory  of  Nevada,  entitled  "  An  act  for  the  protection 
of  mines  and  mining  claims, "  approved  December  17, 1862, 
the  material  portions  of  which  act  read  as  follows: 

"Section  1.  Any  person  or  persons,  company  or  cor- 
poration, being  the  owner  or  owners  of,  or  in  the  posses- 
sion under  any  lease  or  contract  for  the  working  of  any 
mine  or  mines  within  the  State  of  Nevada,  shall  have  the 
right  to  institute  and  maintain  an  action,  as  provided  by 
law,  for  the  recovery  of  any  damages  that  may  accrue 
by  reason  of  the  manner  in  which  any  mine  or  mines 
have  been  or  are  being  worked  and  managed  by  any  per- 
son or  persons,  company  or  corporation,  who  may  be  the 
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owner  or  owners,  or  in  possession  of  and  working  such 
mine  or  mines  under  a.  tease  or  contract,  and  to  prevent 
the  continuance  of  working  and  managing  such  mine  or 
mines  in  such  manner  as  to  hinder,  injure,  or  by  reason 
of  tunnels,  shafts,  drifts  or  excavations,  the  mode  of 
using,  or  the  character  and  size  of  the  timbers  used,  or 
in  any  wise  endangering  the  safety  of  any  mine  or  mines 
adjacent  or  adjoining  thereto.  And  any  such  owner  of, 
or  in  the  possession  of  any  mine  or  mining  claim,  who 
shall  enter  upon  or  into,  in  any  manner,  any  mine  or  min- 
ing claim,  the  property  of  another,  and  mine,  extract, 
excavate  or  carry  away  any  valuable  mineral  therefrom, 
shall  be  liable  to  the  owner  or  owners  of  any  such  mine 
or  mines  trespassed  upon  in  twice  the  amount  of  the 
gross  value  of  all  such  mineral  mined,  extracted,  exca- 
vated or  carried  away,  to  be  ascertained  by  an  average 
assay  of  the  excavated  material  or  the  ledge  from  which 
it  is  taken."     (As  amended,  Stats.  1891,  p.  37.) 

"  Sec.  3.  Any  person  or  persons  named  in  the  first  two 
sections  of  this  act,  shall  have  the  right  to  apply  for  and 
obtain  from  any  district  court,  or  the  judge  thereof, 
within  this  territory,  an  order  of  survey  in  the  following 
manner:  An  application  shall  be  made  by  filing  the  affi- 
davit of  the  person  making  the  application,  which  aflidavit 
shall  state,  as  near  as  can  be  described,  the  location  of  the 
mine  or  mines  of  the  parties  complained  of,  and  as  far  as 
known,  the  names  of  such  parties;  also,  the  location  of 
the  mine  or  mines  of  the  parties  making  such  application, 
and  that  he  has  reason  to  believe,  and  does  believe,  that 
the  said  parties  complained  of,  their  agent,  or  employees, 
are  or  have  been  trespassing  upon  the  mine  or  mines  of  the 
party  complaining,  or  are  working  their  mine  in  such  man- 
ner as  to  damage  or  endanger  the  property  of  the  affiant. 
Upon  the  filing  of  the  affidavit  as  aforesaid,  the  court  or 
judge  shall  cause  a  notice  to  be  given  to  the  party  com- 
plained of,  or  the  agent  thereof,  which  notice  shall  state 
the  time,  place,  and  before  whom  the  application  will  be 
heard,  and  shall  cite  the  party  to  appear  in  not  less  than 
five  or  more  than  ten  days  from  the  date  thereof,  to  show 
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cause  why  an  order  of  survey  should  not  be  grajited;  and 
upon  ^ood  cause  shown,  the  court  or  judge  shall  grant 
such  order,  directed  to  some  competent  surveyor  or  sur- 
veyors, or  to  some  competent  mechanics,  or  miners,  or 
both,  as  the  case  may  be,  who  shall  proceed  to  make  the 
necessary  examination  as  directed  by  the  court,  and 
report  the  result  and  conclusions  to  the  court,  which 
report  shall  be  filed  with  the  clerk  of  said  court.  The 
costs  of  the  order  and  survey  shall  be  paid  by  the  persons 
making  the  application,  unless  such  parties  shall  subse- 
quently maintain  an  action  and  recover  damages,  as  pro- 
vided for  in  the  first  two  sections  of  this  act,  by  reason 
of  a  trespass  or  damage  done  or  threatened  prior  to  such 
survey  or  examination  having  been  made,  and  in  that 
case,  such  costs  shall  be  taxed  against  the  defendant  as 
other  costs  in  the  suit.  The  parties  obtaining  such  sur- 
vey shall  be  liable  for  any  unnecessary  injury  done  to  the 
property  in  the  making  of  such  survey."  (Comp.  Laws, 
250,  252.) 

L.  G.  Campbell,  for  Petitioner. 

Curler  &  Martivson  and  R.  C.  Thayer,  for  Respondents. 

By  the  Court,  NORCROSS,  J. : 

Petitioner  herein  contends  that  the  respondent  court 
was  without  jurisdiction  to  make  the  order  of  survey  in 
question,  for  the  reason  that  section  3  (Comp.  Laws,  252) 
supra,  does  not  authorize  such  order  in  advance  of  a 
pending  suit;  that,  if  said  section  may  be  so  construed  as 
to  permit  such  order  in  advance  of  a  pending  suit,  then 
the  same  would  be  in  violation  of  the  constitution  and 
void;  that  the  said  applicant,  H.  E.  Orr,  was  not  within  the 
class  of  persons  mentioned  in  section  1  of  said  act  (Comp. 
Laws,  250).  supra,  and  hence  not  entitled  to  an  order  in 
any  event  under  its  provisions. 

There  have  been  but  few  cases  considered  by  the  courts 
involving  the  question  of  the  power  of  a  court  to  make 
an  order  for  a  survey  of  a  mine  prior  to  the  institution 
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of  Buit.  It  is  conceded  that,  in  the  absence  of  statutory 
authority,  such  an  order  may  not  be  made. 

It  was  held  by  the  Supreme  Court  of  Montana  in  St. 
Louis  M.  <fe  M.  Co.  V.  Montana  Co.,  9  Mont.  288,  23  Pac. 
510,  that  under  the  provisions  of  section  376,  Code  Civ. 
Proc,  the  then  practice  act  of  that  state,  an  order  could 
be  made  without  a  suit  pending  for  a  survey  of  the  under- 
ground workings  of  a  mine  in  the  possession  of  another 
in  which  the  party  making  the  application  has  a  right  or 
interest.  Upon  appeal  to  the  Supreme  Court  of  the 
United  States,  involving  the  validity  of  the  judgment, 
as  tested  by  the  fourteenth  amendment  of  the  federal 
constitution,  the  judgment  of  the  Montana  court  was 
affirmed.    (152  U.  S.  160, 14  Sup.  Ct  506,  38  L.  Ed.  398.) 

In  this  later  case  the  court,  by  Brewer,  J.,  said:  "The 
frequency  with  which  these  orders  of  inspection  have  of 
late  years  been  made,  and  the  fact  that  the  right  to  make 
them  has  never  been  denied  by  the  courts,  is  suggestive 
that  there  is  no  inherent  vice  in  them.  And,  if  the  courts 
of  equity  by  virtue  of  their  general  powers  may  right- 
fully order  such  an  inspection  in  a  case  pending  before 
them,  surely  it  is  within  the  power  of  a  state  by  statute 
to  provide  the  manner  and  conditions  of  such  an  inspec- 
tion in  advance  of  suit." 

Section  376  of  the  earlier  practice  act  of  Montana  was 
incorporated  in  the  practice  act  of  that  state  subsequently 
adopted,  and  is  now  section  1317  of  the  present  practice 
act  (section  6876,  Revised  Codes  of  Montana).  It  was 
held  in  State  ex  rel.  Anaconda  C.  M.  Co.  v.  District  Court, 
26  Mont.  396,  68  Pac.  570,  69  Pac.  103,  that  this  section 
only  applied  in  cases  in  which  the  parties  seeking  a  sur- 
vey had  an  interest  in  the  property  sought  to  be  surveyed, 
and  that  in  all  other  cases  the  power  to  order  a  survey 
was  governed  by  sections  1314  and  1315,  Code  Civ.  Proc. 
1895  (Rev.  Codes,  sections  6874,  6875) ,  by  the  provisions 
of  which  a  survey  could  not  be  ordered  excepting  in  a 
pending  action.  This  decision  has  been  affirmed  in  sev- 
eral subsequent  decisions  of  the  Montana  court. 
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In  the  case  of  People  ex  reL  Calumet  G.  M.  &  M.  Co.  v. 
De  France,  Judge,  29  Colo.  309.  68  Pac.  267,  the  Supreme 
Court  of  Colorado  annulled  an  order  of  the  trial  court 
directing  a  survey  of  certain  mining  property  in  advance 
of  a  suit,  and,  in  construing  the  provisions  of  section  364 
of  the  Colorado  code  of  procedure,  held  that  such  section 
did  not  contemplate  the  making  of  such  an  order  except- 
ing in  the  case  of  a  pending  suit. 

There  is  but  one  other  case  to  which  our  attention  has 
been  called  or  which  we  have  been  able  to  find  involving 
the  question  of  an  order  of  survey  made  in  the  absence 
of  a  pending  suit,  to  wit,  the  ease  of  In  re  Carr,  52  Kan. 
688,  35  Pac.  818.  The  Carr  case  was  in  habeas  corjms  and 
the  petitioner  who  had  been  committed  for  contempt  for 
refusing  admittance  to  the  surveyor  was  discharged,  but 
not  upon  the  ground  that  the  lower  court  was  without 
jurisdiction  to  make  the  order  in  question.  The  Kansas 
statute  applied  only  to  coal  mines  and  empowered  the 
court  or  judge,  upon  the  affidavit  of  a  person  in  which  it 
shall  be  made  to  appear  that  such  person  shall  have  good 
reason  to  believe  that  another  person  or  persons,  corpora- 
tion or  corporations,  are  without  authority  encroaching 
upon  the  land  of  the  person  aggrieved  to  make  an  order 
directing  the  county  surveyor  to  survey  the  mine  or  mines 
of  the  person  or  persona,  corporation  or  corporations, 
accused  for  the  purpose  of  ascertaining  the  truth  thereof. 
It  is  further  provided  in  the  act  that: 

"  Sec.  3.  Whenever  it  shall  be  made  to  appear  by  peti- 
tion verified  by  the  oath  of  the  plaintiff,  his  ^ent  or 
attorney,  and  by  the  survey  of  the  county  surveyor,  that 
any  person  or  persons,  corporation  or  corporations,  is  or 
are,  without  authority,  mining  or  taking  coal  from  the 
land  of  the  plaintiff,  whether  held  by  lease  or  otherwise, 
it  shall  be  the  duty  of  the  proper  district  court  in  term 
time,  or  the  judge  thereof  in  vacation,  to  grant  a  tempo- 
rary injunction  restraining  such  person  or  persons,  cor- 
poration or  corporations,  from  mining  or  taking  coal  from 
such  land  till  the  further  order  of  the  court  or  judge. 
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"Sec.  4.  The  proceedings  in  such  case  shall  be  in  all 
respects  similar  to  the  course  of  procedure  in  actions  for 
injunction."     (Laws  1877,  c.  127.) 

The  Kansas  statute  was  attacked  as  being  unconstitu- 
tional, but  whether  the  attack  was  made  upon  the  ground 
that  the  legislature  had  no  power  to  provide  for  such  a 
survey  in  the  absence  of  a  pending  suit  does  not  appear. 
The  constitutional  question  is  disposed  of  by  the  majority 
opinion  of  the  court  in  the  following  terse  sentence:  "We 
perceive  no  good  reason  for  holding  the  act  unconstitu- 
tional so  far  as  it  applies  to  property  in  Kansas."  John- 
son, J.,  concurred  in  the  view  that  a  survey  could  not  be 
ordered  or  compelled  in  territory  outside  of  the  state  (the 
coal  mine  being  upon  the  boundary  line  between  the 
States  of  Kansas  and  Missouri),  but  stated:  "I  do  not 
desire  to  express  any  opinion  upon  the  other  objections 
made  to  the  validity  of  chapter  127  of  the  laws  of  1877." 
In  the  opinion  of  the  court  by  Allen,  J.,  appears  the  fol- 
lowing: "The  remedy  afforded  by  the  act  is  an  injunc- 
'  tion.  The  survey  is  merely  preliminary  and  for  the  pur- 
pose of  ascertaining  whether  a  cause  of  action  exists." 
The  Kansas  statute  has  never  been  involved  in  any  sub- 
sequent case  thus  far  reported. 

We  think  it  may  be  conceded  at  least  for  the  purposes 
of  this  case,  that  there  is  no  inherent  constitutional 
impediment  against  the  legislature  empowering  the  court 
or  judge,  upon  the  proper  showing,  to  make  an  order  for 
the  survey  of  mining  property  in  the  absence  of  a  pend- 
ing suit,  and  that  the  only  question  we  need  consider  in  the 
present  case  is  whether  the  statute  of  this  state  in  ques- 
tion empowers  a  district  court  or  judge  to  make  such  an 
order. 

It  is  now  well  settled  that  courts  of  equity  have  inher- 
ent  power  to  make  orders  of  this  character  in  cases  pend- 
ing before  them.  Most,  if  not  all,  of  the  mining  states, 
however,  have  statutes  regulating  the  procedure  to  obtain 
these  orders.  These  statutes  generally  provide  for  such 
orders  to  be  made  only  in  pending  actions,  and  the  only 
exceptions  thereto  may  be  found  in  the  Kansas  and  Mon- 
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tana  statutes  heretofore  referred  to,  unless  our  own  stat- 
ute should  be  construed  also  to  be  an  exception  to  the 
general  rule. 

In  enacting  the  statute  of  December  17,  1862,  supra, 
the  territorial  legislature  did  not  use  language  that  was 
the  most  apt  to  express  clearly  its  purpose  and  intent. 
This  was  doubtless  the  first  statute  passed  in  this  coun- 
try governing  an  order  of  survey  of  mining  properties  to 
be  obtained  by  a  party  who  had  no  interest  therein,  but 
who  was  affected  by  the  operations  thereof.  Section  1 
of  the  act,  as  originally  passed,  did  not  contain  the  last 
sentence  quoted,  supra,  which  was  embodied  therein  by 
the  amendment  of  1891.  Counsel  upon  both  sides  in  this 
proceeding  have  presented  elaborate  arguments  upon  the 
construction  of  section  3  of  the  act;  counsel  for  petitioner 
in  this  proceeding  contending  that  the  section  should  be 
construed  only  to  permit  an  order  for  survey  after  the 
action  is  instituted,  and  counsel  for  the  respondent  con- 
tending for  the  contrary  construction.  One  need  but 
read  the  arguments  advanced  by  respective  counsel  to 
appreciate  that  the  section  is  ambiguous  in  many  par- 
ticulars. 

In  construing  any  statute  the  language  of  which  is 
not  clear,  it  is  well  first  to  consider  the  law  as  it  existed 
prior  to  the  enactment  At  the  time  this  statute  was 
enacted,  no  court  of  equity  in  this  country  had  ever 
exercised  its  inherent  power  to  order  a  survey  of  the 
underground  workings  of  a  mine,  and,  indeed,  it  is  doubt- 
ful if  any  other  character  of  survey  had  been  so  ordered. 
The  first  instance  in  this  country  in  which  a  court  of 
equity  had  ordered  such  a  survey  was  in  the  Circuit 
Court  of  the  United  States  for  the  District  of  Nevada  in 
the  case  of  Tharnburgh  v.  Savage  Mining  Company,  Fed. 
Cas.  No.  13,986,  7  Morr.  Min.  Rep.  667,  decided  in  1867. 
The  next  case  reported  is  that  of  Stocldrridge  Iron  Co.  v. 
Cone  Iron  Works,  102  Mass.  80,  decided  in  1869. 

From  the  beginning  of  about  the  nineteenth  century 
courts  of  chancery  in  England  exercised  the  power  in 
pending  suits  to  order  surveys  of  the  surface  and  under- 
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ground  workings  of  mining  properties.  (3  Wigmore  on 
Evidence,  sec.  1862,  p.  2456.) 

Sections  2B8  and  ^9  of  the  practice  act  of  the  Terri- 
tory of  Nevada,  which  substantially  corresponds  to  sec- 
tions 260  and  261  of  our  present  practice  act  (Comp. 
Laws,  3355,  3356),  provided  as  follows: 

"Sec.  258.  The  court  in  which  an  action  is  pending 
for  recovery  of  real  property,  or  a  judge  thereof,  may, 
on  motion,  upon  notice  to  either  party,  for  good  cause 
shown,  grant  an  order  allowing  to  such  party  the  right 
to  enter  the  property  and  make  a  survey  and  measure- 
ments thereof,  for  the  purpose  of  the  action. 

"Sec.  259.  The  order  shall  describe  the  property,  and 
a  copy  thereof  shall  be  served  on  the  owner  or  occupant, 
and  thereupon  such  party  may  enter  upon  the  property 
with  necessary  surveyors  and  assistants  and  make  such 
survey  and  measurements;  but  if  any  unnecessary  injury 
be  done  to  the  property,  he  shall  be  liable  therefor. " 

From  the  foregoing  it  appears  that  at  the  time  the 
statute  of  1862  was  enacted  no  court  possessed  power  to 
make  an  order  of  survey  excepting  in  a  pending  suit. 
Courts  of  equity  in  this  country  had  not  up  to  that  time 
assumed  the  exercise  of  their  inherent  powers  in  this 
regard,  and  they  were  then  undefined.  The  statute  of 
the  territory  had  provided  for  an  order  of  survey  in  pend- 
ing actions  for  the  survey  of  real  property,  but  whether 
this  statute  was  or  is  broad  enough  to  permit  a  survey  of 
the  underground  workings  of  a  mine  in  an  action  for 
damages  in  trespass  committed  below  the  surface  of  the 
earth  may  seriotasly  be  questioned. 

We  think  it  appears  from  a  reading  of  section  1  of  the 
act  in  question  that  the  legislature  intended  either  to  cre- 
ate a  new  cause  of  action  where  none  existed  before  or 
to  make  clear  and  unquestionable  what  may  have  been 
deemed  a  doubtful  right,  particularly  that  of  enjoining 
mine  owners  or  operators  from  so  conducting  their  opera- 
tions as  to  endanger  the  safety  of  adjoining  properties. 
The  right  to  recover  damages  for  a  trespass  was  so  well 
known  and  understood  that  it  needed  no  statutory  pro- 
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vision  to  create  or  cleariy  define  such  right  of  action,  and 
this  may  account  for  the  specific  reference  to  trespass  in 
the  third  section  and  not  in  the  first  as  originally  enacted. 
There  was.  however,  just  as  much  reason  for  a  survey 
in  the  case  of  an  under^ound  trespass  as  in  the  other 
causes  of  action  mentioned  in  section  one.  The  mani- 
festly crude  manner  in  which  the  act  was  prepared  and 
the  ambiguous  language  used  has  left  it  open  to  argu- 
ment as  to  whether  the  legislature  intended  that  an 
order  of  survey  in  any  of  the  cases  mentioned  in  the 
the  statute  could  be  made  except  in  a  pending  suit. 

Were  the  act  equally  susceptible  of  two  constructions, 
we  would  be  diapoeed  to  hold  that  the  legislature  would 
not  be  presumed  to  intend  a  radical  change  in  existing 
procedure,  and  would  construe  the  act  in  harmony  there- 
with. In  other  words,  we  would  not  construe  a  statute 
so  as  to  permit  such  an  order  for  survey  without  a  suit 
pending  in  the  absence  of  language  clearly  manifesting 
such  an  intent  upon  the  part  of  the  legislature.  We 
think  section  3  does  not  express  such  a  clear  intent,  but, 
upon  the  contrary,  there  is  language  used  which,  under 
a  well-recognized  rule  of  statutory  construction,  mani- 
fests a  contrary  intent  Both  parties  to  this  proceeding 
have  laid  stress  upon  the  following  sentence  of  section  3 
as  supporting  their  divergent  views  as  to  the  legislative 
intent  as  deduced  from  the-  language  of  the  statute: 
"The  costs  of  the  order  and  survey  shall  be  paid  by  the 
persons  making  the  application,  unless  such  parties  shall 
subsequently  maintain  an  action  and  recover  damages  as 
provided  for  in  the  first  two  sections  of  this  act, "  etc. 
We  think  the  contention  of  counsel  for  petitioner  herein 
supported  by  the  better  reasoning.  If  the  word  "main- 
tain "  as  used  in  section  3  is  given  the  same  meaning  as 
it  has  in  section  1,  then  it  means  to  support  and  carry  on 
an  action  that  has  theretofore  been  instituted. 

The  word  "maintain,"  as  used  frequently  in  statutes  in 
reference  to  actions,  comprehends  the  institution  as  well 
as  the  support  of  the  action,  and  the  statutes  of  this 
state  contain  many  instances  where  it  is  used  in  this 
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broader  sense.  It  is  used  in  other  instances  to  express  a 
meaning:  corresponding  to  its  more  restricted  and  more 
proper  definition,  as  in  the  cases  of  Carson-Rand  v.  Stem, 
129  Mo.  381,  31  S.  W.  772,  32  L.  R.  A.  420.  and  Cal.  Sav- 
ings Co.  V.  Harris,  111  Cal.  133,  43  Pac.  525,  cited  in 
petitioner's  brief,  where  it  was  construed  not  to  compre- 
hend the  institution  of  an  action,  but  merely  the  support 
thereof.  In  section  1  the  two  words  are  used  together, 
"institute  and  maintain";  and  hence  both  are  used  in 
their  restricted  sense.  If  both  words  had  been  used  in 
section  3,  there  would  have  been  no  room  for  construction. 
The  power  to  make  the  order  prior  to  the  institution  of 
the  suit  would  have  been  manifest  The  word  "maintain" 
only  was  used,  and  it  will  be  presumed  to  be  used  in  the 
same  sense  and  with  the  same  meaning  in  which  it  was 
used  in  section  1;  there  being  nothing  in  the  statute 
to  clearly  indicate  that  it  was  used  in  any  different 
sense. 

"Where  the  same  word  or  phrase  is  used  in  different 
parts  of  a  statute,  it  will  be  presumed  to  be  used  in  the 
same  sense  throughout;  and,  where  its  meaning  in  one 
instance  is  clear,  this  meaning  will  be  attached  to  it  else- 
where, unless  it  clearly  appears  from  the  whole  statute 
that  it  was  the  intention  of  the  legislature  to  use  it  in 
different  senses."  (36  Cyc.  1132,  and  authorities  cited  in 
notes. )  Much  stress  has  been  laid  on  the  fact  that  sec- 
tion 3,  9upra,  does  not  use  the  word  "plaintiff"  as  the  one 
who  may  apply  for  the  survey  or  upon  whose  behalf  such 
application  may  be  made,  but  uses  instead  the  words  "any 
person  or  persona  named  in  the  first  two  sections  of  this 
act.  shall  have  the  right  to  apply,"  etc.,  also,  that  the  affi- 
davit is  required  to  set  forth  facts  that  would  be  disclosed 
by  the  complaint  were  an  action  pending,  as  indicating 
that  the  legislature  did  not  contemplate  a  pending  suit  at 
the  time  of  the  application  and  order  for  the  survey. 

Conceding  the  force  of  this  argument,  we  do  not  deem 
it  sufficient  to  outweigh  the  reasons  given  in  support  of 
the  contrary  construction.     The  only  person  or  persons 
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named  in  section  2  of  the  act  in  question  is  the  judgrment 
debtor  or  debtors,  and  it  is  difficult  to  conceive  why  the 
legislature  should  have  referred  to  section  2  at  all,  as  that 
section  only  provides  that  the  judgment  recovered  in  the 
action  shall  be  a  lien  on  the  property  of  the  judgment 
debtors.  A  judgment  debtor  must,  before  he  can  become 
such,  be  a  party  to  an  action.  If  a  reference  to  section  2 
is  any  aid  to  construing  section  3,  we  are  unable  to  see 
wherein  it  tends  to  support  the  position  of  counsel  for 
respondent.  Section  1  specifies  all  those  who  have  a 
right  of  action  under  the  provisions  of  that  section,  and 
any  within  the  class  mentioned  also  have  the  right  to 
apply  for  an  order  of  survey,  but  this  reference  does  not 
preclude  the  idea  that  such  persons  shall  be  parties  to  a 
pending  suit.  A  complaint  may  not  of  necessity  contain 
all  the  matters  required  to  be  set  forth  in  the  affidavit 
for  the  order  of  survey,  and  it  ia  not  required  to  be  sworn 
to,  and  this  may  have  been  the  reason  why  the  legisla- 
ture specified  with  particularity  what  the  affidavit  should 
contain.  In  any  event,  it  ia  not  inconsistent  with  the  con- 
struction of  the  section  so  as  to  require  a  pending  suit. 

The  Colorado  statute,  like  ours,  does  not  use  the  terms 
"plaintiff"  and  "defendant"  to  indicate  the  parties  to  the 
proceeding  to  obtain  the  order,  but  the  Colorado  court 
construed  their  statute  to  apply  only  in  case  of  a  pending 
suit.  While  possibly  not  a  matter  to  be  considered  of  any 
considerable  weight,  it  is  worthy  of  note  that  the  text- 
writers  on  mining  law  have  placed  the  Nevada  statute 
in  question  in  the  category  of  those  requiring  an  action 
pending  before  an  order  of  survey  may  be  made.  (Lind- 
ley  on  Mines,  873;  Snider  on  Mines,  1637;  Morrison's 
Mining  Rights,  14th  ed.,  p.  432;  Costigan  on  Mining  Law, 
p.  519.)  Mr.  Snider  in  his  work  says:  "It  will  be  readily 
observed  that  all  these  statutes  agree  upon  one  proposi- 
tion, namely,  that  an  action  must  be  pending  at  the  time 
the  application  for  a  survey  is  made." 

Having  reached  the  conclusion  that  the  statute  in  ques- 
tion does  not  authorize  an  order  of  survey  excepting  in  a 
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pending  suit,  it  follows  that  any  such  order  would  be  in 
excess  of  jurisdiction  and  void. 

The  order  under  review  herein  is  annulled. 

Sweeney.  C.  J. :  I  concur. 

Talbot,  J.,  dissenting: 

I  am  unable  to  concur  in  all  the  conclusions  reached 
by  my  learned  associates.  As  it  has  been  held  by  the 
Supreme  Courts  of  Kansas,  Montana,  and  of  the  United 
States  that  the  legislature  may  constitutionally  provide 
for  surveys  without  the  institution  of  suit,  and  as  all  of 
the  members  of  this  court  concede  that  this  is  a  correct 
construction  of  the  law,  and  no  court  has  decided  to  the 
contrary,  the  only  question  for  determination  is  whether 
the  legislature  has  authorized  the  ordering  of  surveys 
before  an  action  is  commenced. 

A  careful  examination  of  the  statute  makes  it  clear 
that  the  legislature  has  empowered  the  district  courts 
and  judges  to  order  the  making  of  surveys  without  suit, 
and  has  designated  the  persons  upon  whose  application 
they  may  be  ordered.  The  statute  neither  directly  nor 
by  implication  provides  that  application  for  the  survey 
may  be  made  only  by  a  party  who  has  previously  com- 
menced an  action,  or  that  any  suit  must  be  pending 
before  the  applicant  will  be  entitled  to  an  order  for  the 
survey.  Consequently  the  decision  of  the  majority  of 
the  court  legislates  into  the  act  a  condition  not  placed 
there  by  the  legislature.  This  is  quite  apparent  from 
the  first  few  lines  of  section  3  of  the  statute,  which  pro- 
vide that:  "Any  person  or  persons  named  in  the  first  two 
sections  of  this  act,  shall  have  the  right  to  apply  for  and 
obtain  from  any  district  court,  or  the  judge  thereof, 
within  this  territory,  an  order  of  survey  in  the  follow- 
ing manner:  An  application  shall  be  made  by  filing  an 
affidavit  of  the  person  making  the  application,  which  affi- 
davit shall  state,  as  near  as  can  be  described,  the  location 
of  the  mine  or  mines  of  the  parties  complained  of,  and 
as  far  as  known,  the  names  of  such  parties;  also,  the 
location  of  the  mine  or  mines  of  the  parties  making  such 
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application,  and  that  he  has  reason  to  believe,  and  does 
believe  that  the  said  parties  complained  of,  their  agent, 
or  employees,  are  or  have  been  trespassing  upon  the 
mine  or  mines  of  the  party  complaining,  or  are  working 
their  mine  in  such  a  manner  as  to  damage  or  endanger 
the  property  of  the  affiant."  And  from  the  first  few  lines 
of  section  1,  which  designate  that:  "Any  person  or  per- 
sons, company  or  corporation,  being  the  owner  or  owners 
of,  or  in  possession  under  any  lease  or  contract  for  the 
working  of  any  mine  or  mines  within  the  State  of 
Nevada,  shall  have  the  right  to  institute  and  maintain  an 
action,  as  provided  by  law,  for  the  recovery  of  any  dam- 
ages that  may  accrue  by  reason  of  the  manner  in  which 
any  mine  or  mines  have  been  or  are  being  worked." 
(Comp.  Laws,  250,  262.) 

These  provisions  plainly  allow  any  person,  company,  or 
corporation,  being  the  owner  of,  or  in  possession  under  a 
lease  or  contract  for  the  working  of  any  mine  "to  apply 
for  and  obtain  from  any  district  court,  or  the  judge 
thereof,  an  order  of  survey,  by  filing  the  affidavit  of  the 
person  making  the  application, "  stating  the  things 
required  by  the  statute  to  be  in  this  afiidavit,  none  of 
which  require,  or  make  any  reference  to,  a  pending  or 
other  suit.  The  statute  then  directs  positively  that: 
"Upon  the  filing  of  the  affidavit  as  aforesaid,  the  court 
or  judge  shall  cause  a  notice  to  be  given  to  the  party 
complained  of,  or  the  agent  thereof,  which  notice  shall 
state  the  time,  place,  and  before  whom  the  application 
will  be  heard,  and  shall  cite  the  party  to  appear  in  not 
less  than  five  or  more  than  ten  days  from  the  date  thereof, 
to  show  cause  why  an  order  of  survey  should  not  be 
granted;  and  upon  good  cause  shown,  the  court  or  judge 
shall  grant  such  order,  directed  to  some  competent  sur- 
veyor or  surveyors,  or  to  some  competent  mechanics,  or 
miners,  or  both,  as  the  case  may  be,  who  shall  proceed  to 
make  the  necessary  examination  as  directed  by  the  court, 
and  report  the  result  and  conclusions  to  the  court,  which 
report  shall  be  filed  with  the  clerk  of  said  court." 

The  language  quoted  is  all  that  is  provided  by  the  stat- 
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ute,  or  that  is  required,  for  the  obtaining  of  the  order  for 
survey,  and  the  interpolation  of  the  requirement  by  the 
opinion  of  the  majority  of  the  court  of  the  institution  of 
a  suit  before  the  application  or  order  for  the  survey  may 
be  made  is  a  condition  not  specified  or  required  by  the 
language  of  the  act,  and  is  purely  judicial  legislation.  If 
this  court  in  this  proceeding  may  go  beyond  its  constitu- 
tional power  of  construing  the  laws  and  enter  the  domain 
of  legislation,  it  may  add  other  requirements  to  this 
and  other  statutes  after  persons  aggrieved  have  brought 
actions  or  proceedings  in  compliance  with  the  language 
of  the  statute  upon  which  they  rely,  and  they  may  be 
defeated  and  mulcted  in  costs  because  the  court  after 
hearing  may  exact  some  condition  which  has  not  been 
provided  by  the  legislature,  and  of  which  they  were  not 
aware,  and  there  will  be  little  stability,  certainty,  or 
safety  in  our  laws.  If  a  future  legislature  should  desire 
to  allow  surveys  to  be  ordered  without  suit,  notwithstand- 
ing the  decision  in  this  case,  what  language  could  it  use 
in  an  amendment  or  a  new  act  more  broadly  indicative 
of  this  intention  than  the  language  now  in  section  3  relat- 
ing to  the  application  or  order  for  the  survey,  unless  by 
negatively  stating  that  suit  need  not  be  brought — some- 
thing that  no  rule  of  construction  requires? 

Effort  is  made  to  justify  the  decision  by  a  technical 
construction  of  the  next  succeeding  sentence  in  section 
3,  which  relates  only  to  costs  of  the  order  and  survey 
^ter  they  have  been  made,  and  which  provides  no 
requirement  and  makes  no  reference  in  regard  to  the 
application  or  order  for  the  survey,  and  which  sentence 
reads;  "The  cost  of  the  order  and  survey  shall  be  paid 
by  the  persons  making  the  application,  unless  such  par- 
ties shall  subsequently  maintain  an  action  and  recover 
damages,  as  provided  for  in  the  first  two  sections  of  this 
act,  by  reason  of  a  trespass  or  damage  done  or  threatened 
prior  to  such  survey  or  examination  having  been  made, 
and  in  that  case,  such  costs  shall  be  taxed  against  the 
defendant  as  other  costs  in  the  suit."  True,  a  word  used 
in  different  sections  of  the  statute  will  ordinarily  be 
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construed  as  having  the  same  meaning  in  the  different 
places  in  which  it  is  used,  unless  it  is  manifest  that  the 
legislature  intended  it  in  a  different  sense. 

If  the  word  "maintain,"  as  used  in  the  sentence  just 
quoted,  be  considered  as  referring  to  a  suit  previously 
brought,  as  held  in  the  opinion,  this  construction,  as  given 
by  a  majority  of  the  court,  would  refer  only  to  the  costs 
of  the  order  and  survey,  and  not  to  the  application  for 
the  making  of  the  order,  and  would  only  be  equivalent  to 
making  this  sentence  of  the  statute  read  as  it  does  now, 
with  the  addition  after  the  word  "action"  of  the  words 
"commenced  before  the  application  for  the  survey  was 
made."  Hence  the  decision  is  based  upon  a  section  which  • 
relates  only  to  costs,  and  to  a  question  which  is  not  before 
this  court,  and  was  not  before  the  district  court;  for,  no 
survey  having  been  made,  no  question  relating  to  the 
costs  of  the  application  and  survey  has  been  presented 
by  the  petition  or  pleadings.  If  the  word  "'maintain" 
were  among  any  of  the  provisions  relating  to  the  appli- 
cation or  order  for  the  survey,  or  if  it  be  considered 
where  it  stands  in  the  sentence  relating  only  to  costs, 
the  language  of  section  3  in  several  particulars  indicates 
to  my  mind  that  the  legislature  did  not  intend  to  require 
the  institution  of  a  suit  before  the  application  or  order 
for  the  survey. 

If  the  legislature  had  intended  to  require  the  com- 
mencement of  a  suit,  it  may  be  assumed  that  they  would 
have  so  stated,  and  that  the  law-making  body  did  not 
intend  a  condition  which  it  did  not  impose.  As  there  was 
a  practice  act  already  in  force  which  provided  for  sur- 
veys in  pending  suits,  it  would  have  been  useless  for  the 
legislature  to  enact  that  the  applications  and  orders  for 
the  survey  could  be  made  only  after  suit.  It  would  also 
seem  that  by  providing  that  "the  costs  of  the  order  and 
survey  shall  be  paid  by  the  person  making  the  applica- 
tion, unless  such  parties  shall  subsequently  maintain  an 
action  and  recover  damages,"  the  legislature  used  the 
word  "maintain"  in  its  broad  sense  of  "bringing  and 
maintaining"  an  action,  for  otherwise  the  provision  in 
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relation  to  costs,  including  the  word  "maintain,"  would 
have  been  omitted  from  the  section  as  useless;  because, 
if  the  survey  could  be  obtained  only  in  a  pending  suit, 
the  costs  of  the  survey  would  be  a  part  of  the  costs  of 
the  suit  recoverable  as  other  costs. 

It  is  a  well-established  rule  of  construction  that  a 
statute  will  be  so  construed  as  to  give  effect  to  its  lan- 
guage, if  possible.  The  omission  from  all  that  part  of 
the  act  relating  to  the  application  and  order  for  the  sur- 
vey of  any  language  relating  to  a  suit  or  to  the  parties 
to  an  action,  and,  on  the  contrary,  the  use  of  words  not 
requiring  the  application  for  the  survey  to  be  made  by  a 
party  to  a  suit  or  in  an  action  pending,  but  allowing  it  to 
be  made  by  any  person  who  is  the  owner  of,  or  in  posses- 
sion under  a  lease  for  the  working  of,  adjoining  ground, 
indicate  that  it  was  not  the  intention  of  the  legislature 
to  restrict  the  application  for  the  survey  to  a  party  to  an 
action  previously  commenced.  The  policy  of  the  statute 
in  this  regard  is  a  matter  for  legislative  judgment;  but, 
where  the  meaning  of  the  statute  is  doubtful,  the  court 
will  ordinarily  so  construe  the  statute  as  to  give  it  an 
effect  which  carries  the  best  policy,  for  in  doubtful  cases 
that  is  presumed  to  be  the  one  which  the  legislature 
intended. 

The  best  policy  would  allow  the  survey  to  be  ordered 
in  advance  of  suit,  so  that  the  applicant  for  the  survey 
would  be  able  to  ascertain  the  true  conditions  and  facts, 
so  that  he  may  properly  allege  them  in  his  complaint  or 
not  commence  any  action  and  avoid  litigation  if  he  is  not 
justified  as  he  may  believe  at  the  time  he  applies  for  the 
survey.  Where  there  are  grounds  for  a  suit,  there  is  no 
good  reason  why  the  law  should  confine  a  knowledge  of 
the  conditions  to  one  of  the  parties,  who  is  liable  to  the 
other,  nor  why  the  superintendent  or  manager  of  a  mine 
should  prevent  an  adjoining  owner,  whose  ore  he  may 
have  extracted  hundreds  of  feet  below  the  surface,  and 
the  stockholders  in  general,  from  ascertaining  the  facte. 
Light  and  truth  are  better  than  darkness  and  conceal- 
ment.    The  statute  wisely  provides  that  "the  parties 
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makins;  the  survey  shall  be  liable  for  any  unnecessary 
injury  done  to  the  property  in  the  making  of  the  survey." 

The  word  "maintain"  is  often  used  in  our  statutes  in 
relation  to  corporations,  administrators  and  others  with  a 
meaning  that  includes  the  commencement  of  or  right  to 
institute  an  action.  In  5  Words  and  Phrases  Judicially 
Defined,  p.  4278,  in  reference  to  the  meaning  of  the  word 
"maintain,"  there  are  cited,  under  the  subdivision  "As 
commence  an  action,"  seven  cases  holding  that  the  word 
"maintain,"  when  used  in  statutes  relating  to  actions,  is 
synonymous  with  or  means  "commence,"  "institute"  or 
"begin."  In  one  of  these  it  is  said:  "Men,  both  in  and 
out  of  the  profession  of  law,  often  speak  of  maintaining 
an  action,  having  reference  to  one  yet  to  be  instituted." 
{BoutilUr  V.  The  Milwaukee,  8  Minn.  97,  101;  Byers  v, 
Bmirret,  64  Cal.  73,  28  Pac.  61;  Smith  v.  Lyon,  44  Conn. 
175,  179;  Burbank  v.  Inhabitants  of  Auburn,  31  Me.  590, 
591;  Gumper  v.  Waterbury  Traction  Co.,  68  Conn.  424,  36 
Atl.  806;  Kinsey  &  Co.  v.  Ohio  Southern  R.  Co.,  3  0.  C.  D. 
249,  250;  New  Carlisle  Bank  v.  Brown,  5  O.  C.  D.  94,  95.) 
Under  the  next  heading,  "As  continue  an  action,"  the 
same  work  states  that  "maintain,"  as  used  in  a  pleading, 
means  to  support  what  has  already  been  brought  into 
existence,  and  cites  the  two  cases  relied  upon  by  the 
petitioner  and  the  majority  of  the  court  {California  Sav. 
&  Loan  Soc.  v.  Harris,  111  Cal.  133,  43  Pac.  525;  Carson- 
Rand  Co.  V.  Stent,  129  Mo.  381, 31  S.  W.  772,  32  L.  R.  A. 
420),  and  another  case  (Moon  v.  Burden,  2  Kxch.  30),  stat- 
ing that  "maintain"  in  pleading  has  a  distinct  technical 
signification. 

It  may  be  observed  that  the  prevailing  opinion  rests 
upon  these  two  cases  defining  the  word  "maintain,"  when 
used  in  a  pleading,  as  meaning  "to  uphold  or  sustain  an 
action  already  commenced,"  and  upon  the  use  of  that 
word  in  section  3  of  our  statute,  where  it  only  relates 
to  a  question  of  costs,  which  is  not  before  the  court. 
Although  "to  maintain"  is  frequently  and  properly  used 
in  the  sense  of  sustaining  or  upholding  what  has  already 
been  begun,  these  cases  are  distinguishable  from,  and 
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are  not  in  conflict  with,  the  seven  holding:  that  the  word 
"maintain,"  when  used  in  a  statute  relating  to  actione, 
means  or  includes  the  meaning  "commence,"  "institute," 
or  "begin"  an  action.  As  used  with  "institute"  in  section 
1,  the  word  may  be  considered  either  in  a  restricted  or 
in  its  broader  sense  as  partly  duplicating  and  partly 
extending  the  meaning  covered  by  the  word  "institute." 

The  language  of  the  statute  in  Montana  allowing  the 
survey  before  suit  and  the  Colorado  act  which  was  held 
not  to  so  allow  the  survey  are  so  dissimilar  to  ours  that 
the  decisions  in  those  states  do  not  lend  aid  to  the  con- 
struction of  our  enactment. 

The  Colorado  section  relating  to  surveys  closes  with 
the  provision  that  "the  costs  of  the  proceeding  shall  abide 
the  result  of  the  suit "  Nor  do  the  cases  of  Caraon-Rand 
Co.  V.  Stem  and  California  Sav.  &  Loan  Soc.  v.  Harris 
apply  to  questions  similar  to  the  one  here  involved.  In 
them  it  was  held  that  compliance  with  the  law  by  a  for- 
eign corporation  after  instituting  an  action  and  before 
the  filing  of  the  plea  in  abatement  of  the  suit  on  the 
ground  that  it  had  not  complied  with  the  statute  will 
remove  the  right  to  defend  on  the  ground  of  noncompli- 
ance under  a  statute  providing  that  no  action  shall  be 
maintained  or  defended  in  any  court  by  a  foreign  corpo- 
ration until  it  files  articles  of  incorporation.  These  cases, 
and  many  others,  including  Ward  v.  Mapes,  147  Cal.  747, 
82  Pac.  426,  are  reviewed  in  National  Fertilizer  Company 
V.  Fall  River  Five  Cents  Savings  Bank,  196  Mass.  458,  82 
N.  E.  671, 14  L.  R.  A.  (N.  S.)  561,  565,  and  are  there  said 
to  be  in  accordance  with  the  weight  of  authority. 

The  district  judge  was  duly  empowered  by  the  statute 
to  order  the  survey  without  any  suit  having  been  com- 
menced, and  his  action  in  this  regard  ought  to  be  sustained. 
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ArBDment  for  Petitioner 
[No.  1000] 

Ex  Parte  HOSE 

1.  EXTBADITION — DEerRtETioN  OF  Offense — ^Wabrant. 

Where  a  cerliaed  copy  of  an  original  Information  on  which 
extradition  |iro<x?e<lingH  hi  the  deniandlai;  state  were  based. 
van  attached  to  the  requisition,  and  chanced  'petitioner  with 
having  separated  hinmelf  from  his  wife  and  minor  child,  they 
being  destitute  and  dependent  wholly  upon  their  earnings  for 
adequate  support,  contrary  to  the  statute,  etc.,  and  through- 
out the  pBi>erH  such  olTenee  was  designated  as  "desertion."  and 
was  made  a  misdemeanor  by  the  I'ennaylYania  act  of  March 
13,  3003  (P.  L.  2C).  a  warrant  for  the  arrest  and  return  of 
petitioner  to  answer  for  the  crime  of  "detiertlon"  was  not 
objectionable  as  falling  to  set  out  an  ofTense  known  to  the 
laws  of  the  demanding  state. 

Original  proceeding.    Application  of  William  J.  Hose 
for  a  writ  of  habeas  corpus.    Writ  denied. 
The  facts  sufficiently  appear  in  the  opinion. 

P.  A.  McCarran,  for  Petitioner: 

The  return  of  respondent  sets  forth  the  form  of  the 
warrant  by  reason  of  which  the  appellant  is  detained, 
restrained  and  deprived  of  his  liberty.  The  petitioner  in 
this  instance  relies  upon  a  fatal  defect  in  the  warrant  for 
his  release  from  custody  at  this  hearing.  It  is  a  well- 
settled  rule  of  law  that  a  warrant  of  arrest,  charging 
acts  on  the  part  of  the  accused  which  do  not  amount  to 
an  offense,  is  a  nullity.  (22  Ency.  PI.  &  Pr.  1081;  Garcia 
V.  Sanders,  25  S.  W.  52;  Sheldwi  v.  HiUs,  33  Mich.  171; 
Beard  v.  Householder,  32  Pac.  168;  Cotin  v.  VerUa,  8  Tex. 
Civ.  App.  417;  Crammer  \.  Lott,  50  Pac  495.) 

The  warrant  of  arrest  must  state  the  facts.  (Drunnan 
V.  People,  10  Mich.  169;  Vorhees  on  Arrest,  p.  18.) 

In  this  case  the  warrant  under  which  the  relator  is 
arrested,  as  appears  from  the  original  warrant  as  made 
by  respondent,  does  not  state  the  name  or  nature  of  any 
crime  by  title  or  designation.  There  is  but  one  word  in 
the  warrant  which  could,  under  any  construction,  be  held 
to  refer  to  an  offense,  and  that  is  the  word  "desertion."  Is 
desertion  a  crime?  Must  there  not  he  a  something  or  a 
somebody  deserted  in  order  to  constitute  a  crime  against 
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the  State  of  Pennsylvania,  or  any  other  state?  The  crime 
under  the  Pennsylvania  statute  is  the  desertion  of  depend- 
ent children,  or  the  desertion  of  a  destitute  or  dependent 
wife.  Therefore,  the  crime  is  child  desertion  or  wife 
desertion,  and  unless  the  designating  term  is  applied  to 
the  word  "desertion,"  there  is  no  crime  indicated,  and 
hence,  as  in  the  warrant,  no  crime  is  charged,  either  by 
inference  or  otherwise. 

We  therefore  submit  that  the  warrant  is  insufficient, 
and  that  the  relator  should  be  discharged. 

Cleveland  H.  Baker,  Attorney-General,  and  James  R. 
Judge,  Deputy  Attorney-General,  for  Respondent; 

There  is  no  attempt  made  in  this  case  to  attack  the 
complaint  or  the  wording  thereof,  but  the  attack  is  made 
upon  the  executive  warrant  issued  by  the  chief  executive 
of  this  state  for  the  reason  that  the  said  executive  war- 
rant sets  forth  in  part,  "  alleging  that  one  William  J.  Hose 
stands  charged  with  the  crime  of  desertion,  which  said 
crime,  counsel  for  relator  affirms,  is  no  crime  under  the 
laws  of  Pennsylvania,  the  demanding  state. 

The  warrant  of  the  executive  who  surrenders  a  fugi- 
tive must  show  that  the  requirements  of  the  law  have 
been  complied  with,  viz:  That  the  person  to  be  surren- 
dered has  been  charged  with  crime  and  is  demanded  as 
a  fugitive  from  justice,  and  that  the  requisition  was 
accompanied  by  a  copy  of  an  indictment  or  an  affidavit 
made  before  a  committing  magistrate  and  certified  to  be 
authentic.     (19  Cyc.  92.) 

We  maintain  that  the  executive  warrant  complies  in 
every  respect  with  the  requirements  of  law  for  a  valid 
executive  warrant  and  strictly  comports  with  the  law  of 
Pennsylvania  designating  "desertion"  as  an  offense  pun- 
ishable under  the  laws  of  that  commonwealth. 

"There  is  no  form  fixed  or  language  prescribed  for  the 
warrant  issued  by  the  executive  for  the  arrest  of  a  fugi- 
tive." {19  Cyc,  p.  93,  sec.  5;  Com.  v.  Hare,  9  Gray,  269; 
Ex  Parte  Swearingen,  13  S.  C.  74;  Ex  Parte  StarUey,  25 
Tex.  App.  372;  Ex  Parte  Dawson,  83  Fed.  306. ) 
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"And  the  warrant  will  not  be  invalid  because  it  has 
technical  faults  which  do  not  materially  affect  its  clear- 
ness or  purport"  (19  Cyc,  p.  94,  sec.  5;  Walterv.  Scraf- 
ford,  12  N.  Y.  Supp.  943;  Jn  re  Baker,  21  Wash.  259.) 

We  look  to  the  indictment  or  affidavit  duly  certified 
to  determine  whether  a  person  is  substantially  charged 
with  a  crime,  (fiofterte  v.  ReiUy,  116  U.  S.  80;  Brniee  v. 
Ragner,  124  Fed.  481;  In  re  Waterman,  29  Nev.  288;  In  re 
Lewis,  M  Nev.  28.) 

"In  Leary's  case,  the  court  held  that  the  warrant  of 
the  governor  was  conclusive  evidence  that  the  party 
named  therein  stood  charged  with  crime  in  the  state 
from  which  he  fled."  (Moore  on  Extradition,  vol.  2,  p. 
1012.) 

In  the  case  of  In  re  Hooper,  52  Wis.  699,  it  was  objected 
that  the  warrant  did  not  show  that  the  relator  was  charged 
with  a  crime  for  which  the  executive  was  authorized  to 
cause  him  to  be  arrested  and  surrendered.  The  court 
said:  "Prima  facie  the  warrant  shows  that  the  act 
charged  was  a  crime  by  the  laws  of  Kansas.  Besides, 
in  the  absence  of  proof  to  the  contrary,  the  presumption 
is  that  the  laws  of  that  state  are  the  same  as  our  own. 
Our  statute  makes  the  -seduction  of  an  unmarried  female 
of  previous  chaste  character,  under  a  promise  of  mar- 
riage, an  offense  punishable  by  imprisonment  in  the  state 
prison,  and  that  is  the  offense  charged  in  the  warrant." 

Some  courts  have  held  that  it  is  not  even  necessary  to 
designate  the  crime  in  the  warrant. 

In  Kingsbury's  case.  106  Mass.  223,  and  Brown's  case, 
112  Iowa,  409,  the  warrants  merely  stated  that  the  fugi- 
tives were  "charged"  conformably  to  law,  and  were  held 
good.  The  same  thing  was  distinctly  held  in  Com.  v.  Hall, 
9  Gray,  262. 

"  Even  if  the  warrant  ought  to  show  the  act  to  be  a 
crime  and  does  not,  it  is  not  invalid  if  filed  with  it  are 
the  requisition  papers  which  set  out  the  offense  in  full." 
(People  V.  Shea,  27  Chic.  Leg.  N.  214.) 

Even  if  a  warrant  is  prima  facie  invalid  because  of  the 
absence  of  the  necessary  allegations,  it  is  cured  if  accom- 
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panied  by  the  affidavit  which  shows  the  facta.  (In  re 
Romaine.  23  Ca\.  585.) 

"Except  in  cases  when  the  warrant  serves  as  an  indict- 
ment, technical  accuracy  is  not  required  in  the  descrip- 
tion of  the  offense.  The  essential  point  is  that  the 
accused  should  be  able  to  understand  from  the  descrip- 
tion what  charge  he  has  to  meet,  and  a  warrant  which 
fully  informs  him  on  the  point  is,  generally  speaking, 
sufficient."     (22  Ency.  PI.  &  Pr.  1080a.) 

Finally,  this  question  only  remains:  Does  the  warrant 
sufficiently  apprise  the  accused  of  the  crime  charged 
under  the  laws  of  Pennsylvania? 

We  think  the  executive  warrant  does  this  in  no  uncer- 
tain terms.  It  sets  forth  that  he  stands  charged  with 
the  crime  of  desertion.  Many  states  in  the  Union  have 
similar  statutes,  and  the  crime  is  always  termed  desertion. 
It  is  true  that  desertion  may  be  said  to  be  only  a  legal 
conclusion;  the  same  may  be  said  of  murder,  rape,  embez- 
zlement; but  we  maintain  that  such  statement  is  suffi- 
cient in  the  warrant  to  apprise  a  defendant  of  the  crime, 
and  that  for  the  ultimate  facts  to  which  the  accused 
must  resort  in  preparation  of  defense  is  the  complaint  or 
indictment. 

If  you  were  to  examine  the  statutes  of  Pennsylvania  to 
find  the  crime  alleged  in  the  complaint,  the  only  place  it 
appears  in  the  index  is  under  the  title  "desertion." 

The  legislature  of  Illionis  passed  an  act  similar  to  the 
one  under  consideration  and  it  is  found  in  Laws  of  Illi- 
nois (1903),  page  155.  Nowhere  in  said  act  is  the  word 
"desertion"  used,  and  yet  the  Superior  Court  of  Pennsyl- 
vania, in  the  case  of  Com.  v.  Hare,  36  Pa.  125,  in  passing 
on  the  sajd  statute,  says:  "That  defendant  is  indicted  for 
desertion  under  an  act  of  the  general  assembly  of  the 
State  of  Illinois,  approved  May  13,  1903,  appears  in  the 
record. "  It  is  plain  that  for  purposes  of  description,  this 
statute  and  all  similar  statutes  are  termed  "desertion" 
and  we  fail  to  find  any  other  term  that  would  more 
accurately  convey  the  import  of  the  said  statute  to  the 
mind  of  any  one  accused  of  this  crime. 
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The  Pennsylvania  courts  term  the  statute  "desertion." 
and  for  purposes  of  this  hearing  that  is  sufficient. 

By  the  Court,  NOBCBOSS,  J. : 

This  is  an  original  proceeding  in  habeas  carpus  follow- 
ing a  similar  proceeding  in  the  Second  Judicial  District 
Court  of  the  State  of  Nevada,  in  and  for  the  county  of 
Washoe,  T.  F.  Moran,  district  judge,  presiding,  in  which 
proceeding  the  lower  court  refused  to  discharge  the  peti- 
tioner. 

The  petition  alleges  that  the  petitioner  is  unlawfully 
restrained  of  his  liberty  by  the  chief  of  police  of  the 
city  of  Reno,  and  the  illegality  of  such  detention  is  based 
upon  the  alleged  insufficiency  of  an  executive  warrant, 
issued  by  the  governor  of  this  state  upon  the  requisition 
of  the  governor  of  the  State  of  Pennsylvania,  for  the 
return  of  the  said  petitioner  to  the  latter  state,  to  answer 
for  the  crime  of  desertion. 

While  the  petition  alleges  that  the  requisition  papers 
were  insufficient,  in  that  they  do  not  contain  a  description 
of  any  offense  known  to  the  laws  of  the  State  of  Pennsyl- 
vania, the  only  contention  made  in  the  brief  of  counsel 
for  petitioner  is  that  the  executive  warrant  of  the  gover- 
nor of  this  state  is  insufficient  to  justify  the  said  chief  of 
police  in  holding  the  petitioner,  upon  the  ground  that  it 
sets  forth  no  defense  known  to  the  laws  of  the  demand- 
ing state.  The  executive  warrant  of  the  governor  of  this 
state  is  in  the  usual  form,  and  is  not  subjected  to  any 
objection,  other  than  that  the  only  description  contained 
therein  of  the  offense  charged  against  the  petitioner  is 
that  of  "desertion." 

Upon  the  hearing  in  this  proceeding,  the  original  requi- 
sition papers  issued  by  the  governor  of  Pennsylvania  were 
submitted  in  evidence,  and,  even  if  it  could  be  said  that 
the  executive  warrant  of  the  governor  of  this  state  was 
defective,  we  would  not  be  justified  in  the  discharge  of 
the  petitioner,  if  the  requisition  papers  were  sufficient  in 
themselves  to  justify  the  governor  of  this  state  in  issuing 
his  executive  warrant. 
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Attached  to  the  requisition  of  the  governor  of  Pennsyl- 
vania is  a  certified  copy  of  the  original  information  upon 
which  the  criminal  proceedings  in  the  demanding  state 
are  based.  This  information  charges  the  petitioner  with 
having,  on  the  17th  day  of  December,  1910,  in  the  city  of 
York,  county  of  York,  State  of  Pennsylvania,  separated 
himself  from  his  wife  and  minor  child  without  reasonable 
cause,  and  wilfully  neglecting  to  support  and  maintain 
his  said  wife  and  minor  child,  they  being  destitute  and 
depending  wholly  upon  their  earnings  for  adequate  sup- 
port, contrary  to  the  statute  in  such  case  made  and 
provided.  Throughout  all  of  the  papers  found  in  the 
requisition,  this  offense  is  designated  as  "desertion";  for 
example,  the  requisition  of  the  governor  of  Pennsylvania, 
among  other  things,  says:  "Whereas,  it  appears,  by  copy 
of  information  which  is  hereunto  annexed,  which  I  certify 
to  be  authentic  and  duly  authenticated  in  accordance  with 
the  laws  of  this  state,  that  W.  J.  Hose  stands  charged 
with  the  crime  of  desertion,  which  I  certify  to  be  a  crime 
under  the  laws  of  this  state,"  etc. 

The  attorney-general,  in  his  brief,  has  set  out  in  full 
the  statute  upon  which  this  proceeding  is  based,  which  is 
entitled  "An  act  making  it  a  misdemeanor  for  a  husband 
and  father  to  desert  and  neglect  to  support  his  wife  or 
children,  prescribing  a  penalty  therefor,  and  making  the 
wife  a  competent  witness  in  such  cases."  This  act,  which 
was  passed  by  the  legislature  of  1903  (Act  of  March  13, 
1903,  P.  L.  26) ,  is  apparently  in  lieu  of  or  supplementary 
to  an  act  of  the  legislature  of  the  State  of  Pennsylvania, 
passed  in  1867,  which  defines  the  same  offense  as  deser- 
tion. 

Upon  the  blank  form  in  use  in  Pennsylvania,  upon 
which  application  to  the  governor  of  that  state  was  made 
for  requisition,  we  find  the  following  among  the  printed 
rules  and  suggestions  governing  the  issuance  of  requisi- 
tion in  that  state:  "2.  Requisitions  will  not  issue  in  cases 
of  fornication  and  bastardy,  desertion  (except  under  spe- 
cial and  aggravated  circumstances),  nor  in  any  case  to 
aid  in  collecting  a  debt,"  etc.    Thus  it  appears  that  an 


D,g,t7cdb/GOOgIc 


April,  1911]  Ex  Parte  Hose 


Opinion  ol  the  Court — Norcroea,  J. 


offense  denominated  "desertion"  is  recognized  under  the 
laws  of  Pennsylvania,  but  that  it  is  the  poUcy  of  that 
state  not  to  issue  requisition  to  the  governor  of  another 
state  for  such  offense,  "except  under  special  and  aggra- 
vated circumstances."  That  there  is  no  merit  in  this 
proceeding,  we  think  too  clear  to  require  citation  oT 
authorities,  a  number  of  which  may  be  found  in  the  brief 
of  the  attorney-general  supporting  our  conclusion. 

It  is  ordered  that  petitioner  forthwith  surrender  him- 
self to  the  chief  of  police  of  the  city  of  Reno,  to  be  deliv- 
ered into  the  custody  of  the  duly  appointed  agent  of  the 
State  of  Pennsylvania  for  return  to  that  state,  and  that 
upon  his  compliance  with  this  order  the  cash  bail,  depos- 
ited with  the  clerk  of  this  court  for  his  release  pending 
this  hewing,  be  returned  to  him. 
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[No.  1972] 
THE  STATE  OF  NEVADA,  EX  rel.  EUGENE  HOW- 
ELL, AS  Bank  Examiner,  Petitioner,  v.  FRANK 
L.  WILDES,  as  Receiver  of    State   Bank  and 
Trust  Company  (a  Corporation),  Respondent. 

i.  CoNBTiTUTioNAt    Law — Lecislative    Power — Riouts   op   Bank 
ExAUiNEB — Interference  With  Judiciabt. 

Stats.  1011,  c.  150,  sec.  70,  regulatlns  tbe  affairs  of  banks 
and  providing  that  the  state  bank  examiner  shall  take  posses- 
sion of  all  banks  and  their  property  and  accounts  la  the  cuBtodf 
of  an;  receiver  prevlouslj  appointed,  and  shall  administer  and 
settle  the  same,  and  all  such  receivers  shall  be  required  to  tnm 
over  the  same  to  the  bank  examiner,  or  a  deputy  appointed  by 
him.  constituted  an  interference  with  the  duties  and  preroga- 
tives of  the  court  appointing  such  receivers  aud  was  unconsti- 
tutional as  violating  section  1,  article  3,  of  the  constitution,  pro- 
viding that  no  persons  charged  with  the  exercise  of  powers 
properly  belonging  to  one  d^artnient  shall  exercise  any  func- 
tions appertaining  to  either  of  the  others,  except  as  expressly 
directed  or  permitted, 
2.  Constitution  A  I.  I,aw — TjEoisLATrvB  Power — Encboachucnt  on 
JumciABY, 

The  appointment  of  a  receiver  for  a  bank  In  Involuntary 
liquidation  proceedings,  and  his  Investiture  of  the  bank's  prop- 
erty for  tbe  purpose  of  liquidation  under  the  orders  of  the 
court,  constituted  a  part  of  the  Judgment  ordering  the  bank 
Into  involuntary  liquidation. 

Original  proceeding.  Mandamus  by  the  State,  on 
the  relation  of  Eugene  Howell,  as  State  Bank  Examiner, 
against  Frank  L.  Wildes,  as  receiver  of  the  State  Bank 
and  Trust  Company.  Application  diBinisBed.  Petition 
for  rehearing.     Denied. 

The  facts  sufficiently  appear  in  the  opinion. 

Cleveland  H.  Baker,  Attorney-General,  and  James  R. 
Jvdge,  Deputy  Attorney-General,  for  Petitioner: 

The  first  ground  stated  wherein  the  act  is  claimed  to 
be  unconstitutional  is  that  it  is,  among  other  reasons, 
contrary  to  and  in  conflict  with  section  1,  article  3,  con- 
stitution of  Nevada,  in  that  it  is  an  encroachment  upon 
the  power  of  the  judiciary  by  conferring  upon  persons 
"charged  with  the  exercise  of  powers  properly  belonging 
to  the  executive  department  the  functions  pertaining  to 
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the  judicial  department,  and  in  that  it  takes  from  the 
judicial  department  of  the  state  and  the  courts  judicial 
powers  conferred  upon  them  by  the  constitution,  and 
confers  such  functions  upon  the  bank  commissioners  and 
the  bank  examiner." 

Defendant  was  appointed  receiver  of  the  State  Bank 
and  Trust  Company  by  the  District  Court  of  the  First 
Judicial  District,  in  and  for  Ormsby  County,  Nevada,  in 
the  month  of  May,  1908,  in  an  action  then  pending  in 
said  court  by  the  board  of  bank  commissioners,  which 
said  action  was  commenced  for  the  purpose  of  enjoining 
and  prohibiting  said  bank  and  the  directors  and  trustees 
thereof  from  the  transaction  of  any  further  business, 
unless  it  should  be  found,  upon  the  hearing  by  said  court, 
that  the  corporation  was  solvent  and  might  safely  con- 
tinue business;  the  court,  upon  the  hearing,  found  that 
it  was  unsafe  for  said  State  Bank  and  Trust  Company  to 
carry  on  a  banking  business,  and  that  it  was  insolvent, 
and  by  decree  ordered  said  State  Bank  and  Trust  Com- 
pany into  involuntary  liquidation,  issued  the  injunction 
applied  for,  and  ordered  the  examiner  to  surrender  the 
property  of  said  State  Bank  and  Trust  Companji  to  the 
defendant,  who  was  designated  and  appointed  by  the 
court  as  receiver  of  said  bank,  its  property  and  effects. 

The  entire  proceeding  leading  up  to  and  under  which 
the  defendant  was  appointed  as  such  receiver,  and  by 
virtue  of  which  he.  has,  ever  since  said  appointment, 
occupied  the  posiflon  and  performed  the  duties  and  func> 
tions  of  receiver  are  authorized  and  provided  for  in  said 
act  of  the  legislature  as  above  quoted;  the  conditions 
which  will  warrant  the  bank  examiner  in  taking  charge 
and  control  of  state  banks,  and  the  course  and  procedure 
requisite  and  necessary  to  determine  the  solvency  or 
insolvency  of  banks  is  fully  set  forth  therein;  and  when 
determined  to  be  insolvent  or  unsafe  to  do  a  banking 
business,  the  acts  required  to  be  done  by  the  person 
whose  duty  it  is  to  take  charge  and  control  of  such  bank 
or  banks,  its,  or  their  property  and  effects,  is  fully  set 
forth  in  said  act,  and  was  the  subject  of  careful  and 
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extended  consideration  by  the  Supreme  Court  of  the 
State  of  Nevada  in  the  ease  of  Ex  Parte  Pittman,  31  Nev. 
44,  and  State  ex  rel.  Sparks  v.  State  Bank  and  TVust  Co., 
31  Nev.  456. 

The  objections  so  taken  and  urged  in  argrument  by 
counsel  upon  the  hearing  were  given,  as  appears  from  the 
opinion  of  the  court  in  the  case  of  State  v.  State  Bank  and 
Tru^  Company,  supra,  thorough  investigation  and  study 
by  the  court;  every  -question  touching  the  constitution- 
ality of  the  law  under  consideration  received  the  delib- 
erate attention  of  that  body  in  its  opinion,  wherein  the 
provisions  of  section  10  of  the  act  were  considered,  which 
provisions  are,  in  many  respects,  similar  to  those  of  sec- 
tion 79  of  the  act  under  consideration  in  the  case  at  bar. 

It  further  appears,  from  the  opinion  of  the  court  in  the 
case  of  State  v.  State  Bank  and  Trust  Company,  that  sec- 
tion 10  of  the  act  under  investigation  before  the  court 
was  assailed  by  counsel  for  appellant  upon  the  grounds 
that  it  was  unconstitutional  and  was  in  conflict  with  a 
number  of  the  provisions  of  that  instrument.  The  objec- 
tions there  urged  are,  it  will  be  found  upon  the  examina- 
tion of  the  record,  identical  with  the  grounds  urged  by 
defendant  in  the  case  at  bar  against  the  constitutionality 
of  the  act  of  March  22, 1911,  and  particularly  the  provi- 
sions of  section  79  of  said  act.  The  court,  in  its  decision 
upon  the  objections  urged  in  support  of  the  reasons  why 
the  law  there  objected  to,  as  here,  was  unconstitutional 
and  void,  decided  adversely  to  petitioner's  contentions. 

That  banking,  as  a  business,  is  in  a  clear  and  well- 
defined  class  and  so  recognized  by  national  and  state 
government,  is,  we  believe,  settled  beyond  doubt  or  con- 
troversy, and  that  it  is  the  province  and  within  the  power 
of  the  legislature,  not  alone  to  enact  what  it  may  deem 
and  consider  safe  and  eflicient  banking  laws  for  the  peo- 
ple of  the  state,  but  to  change  or  amend  those  laws  when- 
ever such  a  course  is  demanded  or  deemed  desirable  by 
the  public  who  are  depositors  in,  and  whose  interests  are 
connected  with,  the  banks,  and  interested  in  having  their 
money  and  funds  deposited  in  those  banks  protected  by 
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wise  and  efficient  legislation,  is  the  well-settled  law  of 
this  state,  as  declared  in  Ex  Parte  Pittman,  31  Nev.  47. 

The  authority  vested  in  the  examiner  under  the  pro- 
visions of  the  sections  above  quoted  is,  we  believe,  well 
within  the  power  of  the  legislature  to  grant  Every 
state  bank  doing  business  in  the  stat«  at  the  time  the 
act  became  a  law,  or  which  has  been  organized  since 
that  date,  is  subject  to  the  provisions  of  these  sections. 

Every  right  with  which  each  and  every  bank  doing 
business  in  the  state  is  vested  is  authorized  by  the  law 
under  which  it  is  organized  and  its  charter  issued;  by 
the  acceptance  of  its  charter  and  opening  its  doors  for 
business  under  the  charter,  and  having  so  accepted, 
every  bank  is  subject  to  such  changes  or  amendments 
as  the  legislature  may  deem  advisable  in  the  law  relating 
to  or  governing  the  conduct  of  banks  within  the  constitu- 
tional rights  accorded  each  individual. 

There  is  nothing  in  the  language  of  the  sections  above 
quoted  indicating  in  any  manner  wherein  the  examiner 
is  vested  with  arbitrary  power  in  dealing  with,  or  author- 
ity over,  banks;  the  examiner  is  required  to  be  a  com- 
petent and  practical  banker,  having  an  accurate,  general 
knowledge  of  that  class  of  business;  he  is,  before  enter- 
ing upon  the  discharge  of  the  duties  of  the  office,  required 
to  execute  and  file  a  bond  in  the  sum  of  one  hundred 
thousand  dollars,  conditioned  for  the  faithful  perform- 
ance of  the  duties  of  his  office;  the  fact  that  bond  in 
this  amount  is  exacted  from  the  examiner  would  indicate 
quite  clearly,  we  think,  that  the  legislature  had  in  view 
the  right  of  any  bank  or  banks  whose  rights  might  or 
should  be  invaded,  or  whose  bank  or  banking  property 
might  or  should  improperly,  unjustly  or  improvidently  be 
taken  charge  of  by  the  examiner,  to  apply  to  the  court 
for  relief  in  damages  against  that  official;  the  fact  that 
the  right  and  authority  is  given  the  examiner  to  inves- 
tigate in  the  manner  pointed  out  in  the  act  the  conditions 
of  the  affairs  of  each  state  bank,  and  unless  it  is  found 
insolvent  or  unsafe  to  permit  it  to  continue  business, 
either  by  reason  of  being  insolvent,  or  its  affairs  being 
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mismanaered,  the  examiner  is  not  authorized,  nor  is  the 
authority  vested  in  him  to  interfere  with  the  bank  or  the 
conduct  of  its  affairs;  that  the  authority  and  power  given 
and  reposed  in  the  examiner  acting  in  concert  with  and 
by  the  advice  of  the  bank  commission,  in  view  of  the 
experience  of  the  public  with  some  of  the  banks  of  the 
state  in  the  past,  does  not  admit  of  doubt  or  question,  and 
the  right  and  power  of  the  legislature  to  enact  the  law  is 
undoubted. 

The  Supreme  Court  of  North  Dakota,  in  North  Dakota 
ex  rel.  GoodsUl  v.  Woodmanaee,  1  N.  D.  247,  in  discussing 
this  question  wherein  it  is  heid  to  be  a  part  of  the  police 
power  of  the  state,  authority  therefor  being  vested  in 
the  legislature  by  the  constitution,  uses  this  language: 
"Morse,  in  his  Treatise  on  Banking  (2d  ed.  p.  1),  uses  the 
following  language:  '  At  common  law  the  right  of  bank- 
ing pertains  equally  to  every  member  of  the  community. 
Its  free  exercise  can  be  restricted  only  by  legislative 
enactment;  but  that  it  legally  can  be  thus  restricted  has 
never  been  questioned.  After  laws  upon  the  subject 
have  been  passed,  the  business  must  be  undertaken  and 
conducted  in  strict  accordance  with  all  the  provisions 
contained  in  them.  It  is  not  in  its  nature  a  corporate 
franchise,  though  it  may  be  made  such  by  legislation, 
and  individuals  may  be  prohibited  from  transacting  it, 
either  altogether  in  all  its  departments  or  partially  in  any 
of  its  specified  ones.  A  law  which  forbids  the  carrying 
on  of  "any  kind  of  banking  business"  is  a  total  prohibi- 
tion against  each  particular  department  of  the  business, 
though  conducted  singly,  and  may  be  infringed  equally 
by  exercising  any  separate  one  of  the  various  banking 
functions  as  by  exercising  all. '  See,  also,  the  following 
authorities:  People  v.  Barton,  6  Cow.  290;  People  v.  Insur- 
ance  Co.,  15  Johns.  358;  People  v.  Brewster.  4  Wend.  498; 
Pennington  v.  Townsend,  1  Wend.  276;  HaUett  v.  Har- 
rower,  33  Barb.  537;  Nance  v.  Hemphill,  1  Ala.  551;  Aris- 
tin  V.  State,  10  Mo.  591.  It  is  clear  from  these  citations 
that  the  matter  of  regulating  and  prohibiting  private 
banking,  and  all  banking  not  expressly  authorized  by 
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law,  is  strictly  within  the  legislative  discretion,  under 
that  branch  of  the  police  power  relating  to  the  public 
safety,  and  that  the  courts  will  not  interfere  and  declare 
such  legislation  unconstitutional  as  an  evasion  of  indi- 
vidual rights." 

The  Supreme  Court  of  the  United  States  had  occasion, 
in  a  recent  decision  rendered  in  the  case  of  Noble  State 
Bank  v.  Haskell,  219  U.  S.  121,  to  consider  the  authority 
of  a  legislature  under  the  police  power  to  enact  laws  regu- 
lating banking,  and  expresses  its  views  in  these  words: 
"It  may  be  said  in  a  general  way  that  the  police  power 
extends  to  all  the  great  public  needs.  (Camjield  v. 
United  States,  167  U.  S.  518,  42  L.  Ed.  260,  17  Sup.  Ct 
864.)  It  may  be  put  forth  in  aid  of  what  is  sanctioned 
by  usage,  or  held  by  the  prevailing  morality  or  strong 
and  preponderant  opinion  to  be  greatly  and  immediately 
necessary  to  the  public  welfare.  *  *  *  The  question 
that  we  have  decided  is  not  much  helped  by  propounding 
the  further  one,  whether  the  right  to  engage  in  banking 
is  or  can  be  made  a  franchise.  But  as  the  latter  question 
has  some  bearing  on  the  former,  and  as  it  will  have  to  be 
considered  in  the  following  cases,  if  not  here,  we  will  dis- 
pose of  it  now.  It  is  not  answered  by  citing  authorities 
for  the  existence  of  the  right  at  common  law.  There  are 
many  things  that  a  man  might  do  at  common  law  that 
the  states  may  forbid.  He  might  embezzle  until  a  stat- 
ute cut  down  his  liberty.  We  cannot  say  that  the  public 
interests  to  which  we  have  adverted,  and  others,  are  not 
sufficient  to  warrant  the  state  in  taking  the  whole  busi- 
ness of  banking  under  its  control.  On  the  contrary,  we 
are  of  the  opinion  that  it  may  go  on  from  regulation  to 
prohibition  except  upon  such  conditions  as  it  may  pre- 
scribe. In  short,  when  the  Oklahoma  legislature  declares 
by  implication  that  free  banking  is  a  public  danger,  and 
that  incorporation,  inspection,  and  the  above-described 
operation  are  necessary  safeguards,  this  court  certainly 
cannot  say  that  it  is  wrong.  {State  ex  rel.  GoodsiU  v. 
Woodmansee,  1  N.  D.  246,  11  L.  R.  A.  420,  46  N.  W.  970; 
Brady  v.  Mattem,  125  Iowa,  158,  106  Am.  St  Rep.  291, 
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100  N.  W.  358;  Weed  v.  Bergh.  141  Wis.  569.  25  L.  R.  A. 
(N.  S.)  1217.  124  N.  W.  664;  C(m.  v.  Vrooman,  164  Pa. 
306.  25  L.  R.  A.  250,  44  Am.  St  Rep.  603.  30  Atl.  217; 
Myers  v.  Irwin,  2  Serfj.  &  R.  368;  Myers  v.  Manhattan 
Bank.  20  Ohio,  283,  302;  Atty.-Gen.  v.  Utica  Ins.  Co.,  2 
Johns.  Ch.  371,  377.)  Some  further  details  might  be 
mentioned,  but  we  deem  them  unnecessary.  Of  course, 
objections  under  the  state  constitution  are  not  open  here." 

The  question  suggested  by  the  court  on  oral  argument 
is  "as  to  whether  the  act  of  the  legislature  can  give  the 
bank  examiner  absolute  power  to  allow  claims  and  charges 
and  declare  dividends  without  any  judicial  supervision  or 
right  of  application  or  appeal  to  the  courts  by  depositors, 
stockholders  or  claimants,  and  whether  this  would  confer 
final  judicial  powers  on  the  examiner  and  be  a  denial  of 
due  process  of  law  to  parties  interested,  or  in  conflict 
with  the  provisions  of  the  constitution,  specifying  the 
cases  in  which  the  district  court  has  jurisdiction  and  in 
which  appeals  may  be  taken  to  the  supreme  court." 

It  was  not,  we  believe,  the  purpose  or  intention  of  the 
legislature  in  passing  the  act  under  consideration,  to  con- 
fer upon  the  bank  examiner  absolute  and  exclusive  power 
to  "allow  claims  and  charges  and  declare  dividends,"  but 
was  intended  to  grant  him  that  authority  in  the  first 
instance,  subject  to  review  by  the  courts,  at  the  instance 
of  any  interested  party  who  had  just  cause,  by  reason  of 
the  action  or  nonaction  of  the  examiner,  to  resort  to  the 
courts  in  defense  of  his  rights  or  interests;  this  we  take 
to  be  the  fair  and  only  just  construction  that  can  be 
placed  upon  the  language  of  the  act,  and  such,  we  confi- 
dently believe,  will  be  the  conclusion  at  which  the  court 
will  arrive  upon  consideration  of  the  questions  involved. 

Mack,  Green,  Brown  &  Heer,  for  Respondent: 
The  state  banking  act  of  1911,  and  especially  section 
79  thereof,  is  contrary  to  section  17,  article  4,  of  the 
constitution  of  the  State  of  Nevada,  in  that  said  act 
embraces  more  than  one  subject  and  more  than  one 
matter    that    is    properly   connected  with  the    subject 


D,g,t7cdb/GOOgIc 


April,  1911]  State  v.  Wildes  101 

ArgumeEit  for  Rupondent 

expressed  in  the  title,  and  in  that  the  title  to  said  act 
does  not  express  all  of  the  subjects  embraced  in  said 
act,  and  especially  the  subjects  embraced  in  said  sec- 
tion 79. 

Section  17,  article  4,  of  the  constitution:  "Each  law 
enacted  by  the  le^slature  shall  embrace  but  one  subject, 
and  matter  properly  connected  therewith,  which  subject 
shall  be  briefly  expressed  in  the  title." 

The  title  of  the  act  is:  "An  act  to  regulate  banking  and 
other  matters  relating  thereto. "  "  Other  matters  relating 
thereto"  may  mean  relating  to  the  regulation  of  banking 
or  relating:  to  banking. 

Section  79  relates  neither  to  the  regulation  of  banks  nor 
to  banking.  The  "banks"  mentioned  in  said  section  are 
not  banks  at  all,  nor  are  they  individuals,  partnerships, 
associations  or  corporations  doing  a  banking  business  as 
defined  in  the  law. 

The  State  Bank  and  Trust  Company  long  since  ceased 
to  do  a  banking  business  or  to  be  a  bank.  By  the  judg- 
ment and  decree  referred  to  in  defendant's  answer,  its 
officers  and  directors  were  enjoined  from  doing  any  fur- 
ther business.  It  is  an  insolvent  corporation  in  the  pro- 
cess of  liquidation.  In  effect  the  decree  dissolved  the 
corporation,  since  it  permanently  enjoined  the  doing  of 
further  business  by  it  and  ordered  that  its  affairs  be  liq- 
uidated by  the  receiver  under  the  direction  of  the  court. 

In  no  sense  can  the  provisions  of  section  79  be  s^d  to 
regulate  or  to  relate  to  banking,  or  to  be  matter  properly 
connected  either  with  the  regulation  of  banks  or  banking. 
It  directs  a  method  of  continuing  the  liquidation  of  cer- 
tain insolvent  corporations,  which  have  long  since  ceased 
to  do  anything  in  the  nature  of  banking.  It  regulates 
the  practice  and  procedure  in  pending  cases  in  courts.  It 
divests  courts  of  jurisdiction  in  cases  now  pending. 

No  one  reading  the  title  of  the  act  could,  by  the  stretch 
of  any  reasonable  imagination,  infer  that  the  act  would 
contain  subjects  embraced  in  section  79. 

Under  the  principles  heretofore  enunciated  in  the  deci- 
sions of  courts  of  this  and  other  states,  the  matters  con- 
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tained  in  section  79  are  not  matters  properly  connected 
with  the  subject  of  the  act,  and  said  section  is  therefore 
unconstitutional  and  void.  (State  v.  Silver,  9  Nev.  227; 
State  V.  Hallock,  19  Nev.  384;  State  v.  Hoadley,  20  Nev. 
317;  State  v,  CcmmissioTiers,  22  Nev.  399;  Bell  v.  District 
Cmrt,  28  Nev.  280;  State  v.  Gihson.  30  Nev.  350;  Brooks 
v.Hydron,42N.W.  1122.) 

The  constitutional  provision  is  mandatory.  (Bdl  v. 
District  Court,  supra;  State  v.  Stone,  24  Nev.  308;  State  v. 
Tujly,  19  Nev.  2.m.) 

Said  act,  and  especially  section  79  thereof,  is  contrary 
to  sections  20  and  21  of  article  4  of  the  constitution  of 
Nevada.  Section  79  undoubtedly  regulates  practice  in 
the  courts  of  justice.  It  provides  for  the  disposition  of 
assets  now  in  the  custody  of  courts.  It  regulates  the 
conduct  of  officers  appointed  by  courts.  It  requires 
such  officers  to  file  reports  with  the  courts.  It  requires 
the  courts  to  make  orders  dischar^n?  their  officers.  It 
provides  for  the  continuance  of  suits  now  pending  in 
courts.  It  provides  for  a  substitution  of  parties  in  suits 
now  pending  in  the  courts.  It  provides  for  the  dismissal 
of  suits  now  pending.  It  in  effect  vacates  or  modifies 
decrees  heretofore  made  by  the  courts  and  divests  courts 
of  their  jurisdiction  to  enforce  such  decrees. 

Practice  is  defined  by  Bouvier  as  "the  form,  manner 
and  order  of  conducting  and  carrying  on  suits  or  prose- 
cutions in  the  courts,  through  their  various  stages,  accord- 
ing to  the  principles  of  law  and  the  rules  laid  down  by 
the  respective  courts";  by  Burrill  as  "the  course  of  pro- 
cedure in  the  courts  which  in  a  general  sense  includes 
pleadings";  in  Anderson's  law  dictionary  as  "the  mode  of 
proceeding  by  which  a  legal  right  is  enforced  as  distin- 
guished from  the  law,  which  gives  or  declares  the  right," 

It  means  "those  legal  ruleS  which  direct  the  course  of 
procedure  to  bring  parties  into  courts,  and  the  course  of 
the  court  after  they  are  brought  in."  (Kring  v.  Missouri, 
107  U.  S.  221,  27  L.  Ed.  506. ) 

It  is  a  special  law  regulating  such  practice.  It  applies 
only  to  one  sort  of  receiverships — where  receivers  have 
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been  appointed  for  "banks."  There  can  be  no  reason  or 
necessity  for  making  a  classification  between  receiver- 
ships in  suits  pending,  where  the  court  is  administering 
and  liquidating  an  insolvent  banking  association  or  corpo- 
ration, and  receiverships  in  suits  pending  where  the  court 
is  administering  and  liquidating  other  insolvent  associa- 
tions or  corporations. 

When  the  banking  business  ceases,  the  necessity  for 
classification  ceases.  There  is  no  longer  a  banking  busi- 
ness in  which  the  public,  as  a  public,  is  interested.  There 
is  only  a  debtor  corporation,  its  shareholders  and  cred- 
itors. There  are  debts  to  be  paid  and  assets  to  be  dis- 
tributed in  the  case  of  every  insolvent  corporation. 

This  section  refers  only  to  receiverships  now  existing. 
It  does  not  include  receiverships  of  banks  which  may 
hereafter  exist 

This  act  for  the  regulation  of  banking  will  not  prevent 
the  appointment  of  receivers  for  banking  institutions  in 
the  future.  It  adopts  as  a  part  of  the  act  all  the  pro- 
visions of  the  general  incorporation  law  of  1903,  which 
are  not  in  conflict  with  this.  act.  Conditions  may  arise 
with  banking  corporations  where  receivers  would  be 
authorized  under  the  incorporation  act  of  1903  (section 
94),  and  where  the  bank  examiner  would  not  be  author- 
ized to  take  possession  of  such  banks.  And  the  bank 
examiner  may  not  always  take  possession  of  banks  in 
cases  where  he  would  be  authorized  to  do  so  under  the 
provisions  of  this  act,  in  which  eases  there  can  be  no 
reason  why  receivers  should  not  be  appointed  under  the 
provisions  of  the  incorporation  law  of  1903,  or  some  other 
law.  And  there  may  be  cases  where  receivers  of  banks 
may  be  appointed  under  the  inherent  jurisdiction  of 
courts  of  equity. 

The  petition  in  the  matter  at  bar  shows  that  there  are 
four  pending  receiverships  of  banks.  They  are  named 
in  that  petition.  They  might  as  well  have  been  named 
in  the  act.  The  cases  upon  which  this  section  can  oper- 
ate are  fixed  and  certain.  It  is  therefore  special.  {State 
V.  Bcfyd,  19  Nev.  43;  State  v.  Donovan,  20  Nev.  75.) 
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In  the  following  cases  special  laws  regulating  the  prac- 
tice in  courts  of  justice  were  held  unconstitutional:  Peo- 
ple V.  C.  P.  R.  R.  Co.,  83  Cal.  393;  CtiUen  v.  Glendora 
Water  Co..  113  Cal.  503;  City  of  Tulare  v.  Hevren,  126 
Cal.  226;  Strong  v.  Digman.  207  111.  385.  69  N.  E.  909; 
Board  of  Commiesioners  v.  First  Nat.  Bank.  40  Pac.  894; 
Bear  Lake  v.  Budge,  75  Pac.  614;  Dawson  v.  Eustace,  36 
N.  E.  87;  Jones  v.  Chicago  R.  I.  &  P.  Co.,  83  N.  E.  215.) 

In  order  to  preserve  the  uniformity  enjoined  by  the 
constitution,  classification,  if  made,  must  be  based  upon 
reasonable  and  actual  differences;  the  legislation  must  be 
appropriate  to  the  classification  and  embrace  all  within 
the  class.  (State  v.  Boyd,  19  Nev.  43;  Vidcanite  Portland 
Cement  Co.  v.  Allison  Co.,  69  Atl.  855.) 

As  to  the  subjects  enumerated  in  section  20  of  article  4 
the  constitutional  prohibition  is  absolute.  ( WiUiams  v. 
Bidleman,  7  Nev.  68;  State  v.  Boyd,  gupra;  Sckweisa  v. 
District  Court,  23  Nev.  226;  Knopf  v.  People,  185  111.  20; 
State  V.  Des  Moines,  96  Iowa,  521;  Wolf  v.  Humboldt 
County,  B2  Nev.  lU.) 

Said  act  impairs  the  obligation  of  contracts,  and  so  is 
contrary  to  section  10  of  article  1  of  the  constitution  of 
the  United  States,  and  also  to  section  15,  article  1,  of  the 
constitution  of  the  State  of  Nevada. 

The  obligation  of  a  contract  in  the  constitutional 
sense  is  the  means  provided  by  law  by  which  it  can 
be  enforced,  by  which  the  parties  can  be  obliged  to  per- 
form it.  Whatever  legislation  lessens  the  eflicacy  of 
these  means  impairs  the  obligation.  If  it  tend  to  post- 
pone or  retard  the  enforcement  of  the  contract,  the 
obligation  of  the  law  is  to  that  extent  weakened  and 
impaired. 

Section  79  of  said  act,  which  takes  away  from  the  courts 
the  liquidation  of  banking  corporations  now  in  process  of 
liquidation  and  which  places  such  liquidation  in  the  hands 
of  the  state  bank  examiner  and  state  banking  board, 
authorizes  those  officers,  without  the  control  or  supervision 
of  the  courts,  to  lessen  the  assets  by  allowing  claims 
against  them  and  by  charging  them  with  the  expenses  of 
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liquidation,  lessens  the  efficacy  and  seriously  interferes 
with  the  enforcement  of  the  contracts  of  the  creditors  of 
the  banks,  and  so  impairs  their  contracts.  ( Green  v.  Bid- 
die,  8  WheaL  1;  Bronaonv.  Kinaie,!  Row.  Sll;  Curranv. 
State  t^  Arkansas,  15  How.  304;  Byrne  v.  Hartford  Ins. 
Co,,  96  U.  S.  627;  Louisiana  v.  New  Orleans.  102  U.  S.  203; 
Harrisfm  v.  Remington  Paper  Co.,  140  Fed,  385.) 

The  said  act  is  contrary  to  section  1,  article  14,  of  the 
amendments  to  the  constitution  of  the  United  States,  in 
that  it  denies  to  this  defendant  and  to  said  State  Bank 
and  Trust  Company,  and  to  the  shareholders  and  credit- 
ors of  Sfud  bank,  equal  protection  of  the  laws. 

By  "equal  protection  of  the  laws"  is  meant  equal  secur- 
ity to  every  one  under  similar  terms,  in  his  life,  his  lib- 
erty and  his  property.  (8  Cyc  1059;  3  Words  and  Phrases, 
2423;  CfmnoUyv.  Union  Sewer  Pipe  Co.,  184  U.  S.  540.) 

Under  this  amendment  no  person  or  class  of  persons 
shall  be  denied  the  same  protection  of  the  laws  which  is 
enjoyed  by  other  persona  or  other  classes  in  the  same 
place  and  under  like  conditions.  (Missouri  v.  Letvis,  101 
U.S.  22,  31.) 

All  persons  "shall  have  like  access  to  the  courts  of  the 
country  for  the  protection  of  their  persons  and  property, 
the  prevention  and  redress  of  wrongs  and  the  enforce- 
ment of  contracts. "  (Barbier  v.  Connolly,  113  U.  S.  27, 31. ) 

In  taking  away  from  insolvent  banks  and  banking  cor- 
porations which  have  been  adjudged  insolvent,  and  ordered 
by  courts  into  insolvent  liquidation,  and  from  their  share- 
holders and  depositors,  the  right  to  have  that  liquidation 
effected  by  receivers  appointed  by  and  under  the  control 
of  the  courts  when  such  right  is  left  to  other  insolvent 
corporations  which  have  been  placed  in  the  hands  of 
receivers,  and  to  their  creditors  and  directors,  the  bank 
act,  and  especially  section  79,  denies  the  equal  protection 
of  the  laws. 

There  is  no  reason  for  distinction  between  insolvent 
banking  corporations  in  the  hands  of  receivers  and  other 
insolvent  corporations  in  receivers'  hands.  The  classifi- 
cation here  made  is  unreasonable,  not  based  upon  real 
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differences  in  circumstances  and  conditions.  It  cannot 
be  justified  under  "police  powers."  When  the  courts 
appointed  the  receivers  and  took  into  their  control  the 
liquidation  of  the  assets  and  enjoined  the  officers  and 
directors  from  doing  further  business,  the  necessity  for 
the  exercise  of  the  police  power  of  the  state  ended. 

All  sections  of  the  act  providing  for  the  liquidation  of 
banks  in  the  future  by  the  bank  examiner  and  banking 
board,  since  they  do  not  provide  for  the  control  and 
supervision  of  the  courts,  are  also  in  violation  of  this  sec- 
tion of  the  fourteenth  amendment,  though,  with  regard 
to  banks  and  banking  corporations  which  may  here- 
after be  liquidated,  only  those  which  the  examiner  deter- 
mines to  liquidate  are  denied  the  right  to  have  such 
liquidation  under  the  direct  protection  and  control  of  the 
courts. 

A  corporation  is  a  person  within  the  meaning  of  the 
fourteenth  amendment.  (Gvif  R.  Co.  v.  Ellis,  165  U.  S. 
150;  8Cyc.  1058.) 

The  said  act,  and  especially  sections  79,  53,  54,  56,  57, 
58,  59,  60,  and  61,  are  in  conflict  with  section  8,  article  1, 
of  the  constitution  of  the  State  of  Nevada,  and  section  1, 
article  14,  of  the  amendments  to  the  constitution  of  the 
United  States,  in  that  they  deprive  persons  of  property 
without  due  process  of  law,  and  deprive  this  defendant 
and  said  State  Bank  and  Trust  Company  and  its  share- 
holders and  creditors  of  property  without  due  process  of 
law. 

"Due  process  of  law"  isdefined  in  Cooley's  Const  Lim., 
6th  ed.  429,  and  Wright  v.  Cradlebatigh,  3  Nev.  341. 

Under  the  bank  act  of  1907  and  the  decree  of  the  dis- 
trict court,  the  State  Bank  and  Trust  Company  was  in 
effect  dissolved.  (American  Nat.  Bank  of  Denver  y.  Nat. 
Benefit  and  Casualty  Co.,  70  Fed.  420.) 

The  decree  entered  was  a  final  decree  and  by  it  the 
defendant  was  appointed  receiver  to  execute  and  enforce 
such  decree;  he  is  therefore  called  a  permanent  receiver. 
(Alderson  on  Receivers,  p.  4.) 

The  title  to  the  property  and  assets  by  the  decree 
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vested  in  the  receiver.  (Alderson  on  Receivers,  p.  212.) 
It  vested  it  in  him  in  trust  for  the  creditors  and  share- 
holders to  be  held  by  him  and  disposed  of  under  order 
and  decree  of  the  court  for  their  benefit.  (Burleigh  v. 
Xcfli,  84111.  App.  607.) 

By  the  judg^nent  and  decree  each  creditor  and  share- 
holder acquired  a  vested  right  that  the  property  and 
assets  be  administered  by  the  court's  receiver  under 
direction  of  the  court  This  right  is  a  valuable  one — a 
property  right.  The  attempted  transfer  of  the  property 
and  assets  to  the  bank  examiner,  to  be  administered 
without  the  direction  of  the  court,  is  a  legislative  sen- 
tence which  deprives  said  creditors  and  shareholders  of 
their  property  without  due  process  of  law.  For  an  anal- 
ogous case,  see  People  v.  O'Brien,  111  N,  Y.  1. 

The  method  provided  by  this  act  for  the  liquidation  of 
banks  is  all  without  due  process  of  law.  The  bank  exam- 
iner without  notice  may  take  permanent  possession  of 
the  bank  and  its  assets,  upon  his  own  determination  and 
without  the  judgment  of  any  court.  This  is  not  due 
process  of  law.  (Golden  v.  District  Court,  31  Nev.  250; 
Hettel  V.  District  Cmirt.  30  Nev.  382.) 

Nor  does  the  provision  of  section  60,  permitting  a 
banker  or  banking  corporation  to  bring  a  suit  against 
the  examiner  to  enjoin  further  proceedings,  supply  the 
requirements  of  due  process  of  law.  (People  ex  rel.  Kern 
V.  ChoBe,  165  111.  527;  State  ex  rel.  MonneU  v.  Guilbert,  38 
L.  R.  A.  519.) 

While  section  79  provides  that  pending  suits  in  which 
the  receivers  are  parties  may  be  continued  with  the  sub- 
stitution of  the  bank  examiner  as  a  party  in  place  of  the 
receiver,  no  provision  is  made  for  petitions  in  intervention 
which  have  been  filed  in  the  receivership  cases.  The 
court,  by  losing  custody  of  the  property  and  assets  which 
have  been  in  the  receiver's  hands,  loses  jurisdiction  of 
such  intervening  petitions,  as  it  no  longer  has  control  of 
the  subject-matter  of  such  petitions  and  would  have  no 
means  of  enforcing  any  orders  which  it  might  make  upon 
the  hearing  of  such  petitions. 
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The  petitioners,  it  is  true,  might  bring  action  against 
the  bank  examiner,  but  in  a  number  of  cases  where  peti- 
tions have  been  filed  the  statute  of  limitations  has  now 
run  against  the  commencement  of  actions  involving  the 
property  which  is  the  subject  of  such  petitions.  By 
effecting  the  discontinuing  of  such  petitions  in  interven- 
tion, said  section  79  deprives  the  petitioners  of  their  prop- 
erty without  due  process  of  law. 

The  said  act,  and  especially  sections  79,  53,  54,  56,  57, 
58,  59,  60,  and  61,  are  in  conflict  with  section  1  of  article 
3,  section  1  of  article  6,  and  section  6  of  article  6  of  the 
state  constitution,  said  act  and  said  sections  being  legis- 
lative encroachment  upon,  and  usurpation  of,  the  powers 
of  the  judicial  department  of  the  government  of  the 
state. 

Section  79  attempts  to  vacate,  alter,  or  modify  the  final 
judgment  of  a  constitutional  court 

The  decree  in  State  ex  rd.  Sparks  v.  State  Bank  and 
Trust  Company,  by  which  the  receiver  was  appmnted, 
was  a  final  decree  finally  determining  the  rights  of  the 
parties  to  the  action,  declaring  the  corporation  insolvent, 
enjoining  its  officers  and  directors  from  doing  further 
business,  ordering  the  corporation  into  involuntary  liqui- 
dation, and  the  receiver  was  appointed  for  the  purpose  of 
enforcing  the  decree.  Although  the  receivership  pro- 
ceedings are  still  pending  in  the  district  court  for  the 
purpose  of  enforcing  the  decree  of  liquidation,  that  does 
not  change  the  character  of  the  decree  as  final.  (Cki. 
Life  Ins.  Co.  v.  Audit&r,  100  111.  478,  483;  Martin  v.  Smith 
Salem  Land  Co..  26  S.  E.  591.) 

The  jurisdiction  of  the  court  over  a  controversy,  once 
acQuired,  continues  until  its  judgment  is  satisfied.  (Phelps 
V.  MutucU  Association,  112  Fed,  453,  458;  Rigga  v.  Johnson 
Co. ,  6  Wall.  166 ;  Railroad  Company  v.  Vinet,  132  U.  S.  478. ) 

Any  vacation,  alteration,  or  modification  of  a  judg- 
ment of  any  court  or  any  change  of  the  rights  of  parties 
thereunder  by  act  of  legislature,  is  an  unconstitutional 
infringement  upon  the  judicial  power.  (Ex  Parte  Dar- 
ling. 16  Nev.  98;  Skinner  v.  Holt,  69  N.  W.  595;  Butler  v. 
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Supervwors,  26  Mich.  22,  27;  RadcHffe  v.  Anderaon,  31 
Gratt  105;  Gaines  v.  Gaines'  Executors,  9  B.  Hon.  295; 
Roche  V.  Waters,  72  Md.  264.) 

"The  legislature,  within  certain  limitations,  may  alter 
and  control  remedies  by  which  litigants  assert  their  rights 
in  the  courts;  but  when  the  litigation  has  proceeded  to 
judgment  or  decree  upon  the  merits  of  the  controversy,  it 
has  passed  beyond  its  power."  (Martin  v.  Smith  Salem 
Land  Co. ,  supra. ) 

Liquidation  by  the  receiver  appointed  by  the  court  was 
a  part  of  the  final  judgment.  The  attempt  to  take  the 
liquidation  from  out  of  the  control  of  the  court  and  vest 
it  in  the  bank  examiner  is  a  modification  or  alteration  of 
such  judgment 

The  attempted  substitution  of  parties  in  cases  pending 
is  an  attempted  exercise  of  judicial  functions,  and  there- 
fore void.     {QffiA^  V.  Young.  5  Yerg.  320. ) 

The  attempted  discharge  and  removal  of  the  receiver 
appointed  by  the  court  is  a  usurpation  of  judicial  power. 
Where  a  court  has  the  power  to  appoint  an  officer,  it, 
only,  has  the  power  to  remove.  (In  re  Janitor,  35  Wis. 
410.417,419.) 

If  it  be  claimed  that  section  79  only  substitutes  the 
bank  examiner  for  the  receiver  and  that  the  liquidation 
proceeds  under  the  control  of  the  court,  such  attempted 
substitution  is  an  encroachment  upon  the  judiciary,  as 
courts  have  inherent  power  to  appoint  their  own  assist- 
ants, including  receivers.  {State  ex  rel.  Hovey  v.  Noble, 
118  Ind.  350.) 

We  contend,  however,  that  the  section  contemplates 
settlement  and  liquidation  of  the  affairs  of  the  insolvent 
State  Bank  and  Trust  Company  independent  of  control  of 
the  court,  except  in  the  matter  of  sales  of  personal  and 
real  property. 

Section  79  provides  that  the  bank  examiner  shall  admin- 
ister, liquidate  and  settle  "as  in  this  act  provided."  For 
the  methods  of  administration,  liquidation,  etc.,  we  must 
look  to  sections  53  to  61,  inclusive,  of  the  act.  These  sec- 
tions confer  judicial  power  upon  the  bank  examiner  and 
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are  therefore  in  conflict  with  the  constitutional  provisions 
of  this  state  cited  in  the  statement  of  this  last  point 

"The  exercise  of  a  judicial  function  is  the  doing  of 
something  in  the  nature  of  the  action  of  a  court."  {State 
V.  Waakoe  County  Commissioners,  23  Nev.  247, 249;  Bridge 
Street  Road  Co.  v.  Hogadone.  114  N.  W.  917,  923. ) 

Wherever  a  legislative  act  undertakes  to  determine  a 
question  of  right  or  obligation,  or  of  property,  as  the 
foundation  upon  which  it  proceeds,  such  act  is  to  that 
extent  a  judicial  one,  and  wherever  authority  is  conferred 
upon  a  person  to  determine  a  question  of  right  or  obliga- 
tion or  property,  as  the  foundation  upon  which  such 
person  or  officer  proceeds,  such  act  is  the  conferring  of 
judicial  power,  (  Wttlzen  v.  Board  of  Sv/perviaora,  101  Cal. 
15,  24;  Staie  v.  Hampton,  13  Nev.  439;  Lane  v.  Dorman, 
3  Scan.  238;  Flint  Plank  Road  Co.  v.  WoodhvU,  25  Mich. 
100;  Lincoln  v.  Alexander,  52  Cal.  482;  Corhett  v.  Widher, 
123  Cal.  154.) 

Section  53  of  the  act  authorizes  the  examiner  to  deter- 
mine when  he  shall  take  possession  of  a  bank  and  subject 
it  to  the  process  of  liquidation.  He  is  made  the  judge 
both  of  the  facts  and  the  law  and  executes  his  own  sen- 
tence of  forfeiture. 

This  power  is  entirely  different  from  that  conferred  by 
the  bank  act  of  1907  as  interpreted  by  this  court  in  Staie 
V.  State  Bank  and  Trust  Co. .  31  Nev.  456.  Under  the  act  of 
1907,  the  seizure  by  the  bank  examiner  was  a  temporary 
sequestration  of  the  property  in  the  nature  of  an  attach- 
ment until  a  court  could  determine  whether  or  not  the 
bank  should  be  restrained  from  doing  further  business 
and  its  affairs  wound  up. 

Section  60  does  not  change  the  judicial  character  of  the 
power  given  to  the  examiner  by  section  53.  {People  ex 
rel.  Kern  v.  Chase,  165  111.  527;  State  ex  rel.  Monnett  v. 
GuilbeH,38L.  R.  A.  519.) 

In  allowing  claims,  declaring  dividends,  selling  or  com- 
pounding debts  which  he  deems  to  be  bad  or  doubtful, 
all  independently  of  the  control  of  the  courts,  the  bank 
examiner  exercises  judicial  functions. 
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The  exception  specified  in  section  54,  namely,  that  he 
may  sell  all  the  real  and  personal  property  upon  order  of 
the  district  court  on  such  terms  as  the  court  may  direct, 
shows  the  le^slative  intent  that  he  may  exercise  all  the 
other  powers  (granted  him  without  application  to  the  court 
and  without  the  supervision  of  the  court. 

The  claims  allowed  by  him  rank  on  an  equal  footing 
with  judgments.    (Section  56.) 

He  may  pay  the  same  out  of  the  funds  in  his  hands. 
(Section  59.) 

A  statute  attempting  to  confer  judicial  functions  or 
power  upon  a  person  or  officer  not  authorized  by  the  con- 
stitution to  exercise  judicial  power  is  void.  {State  ex 
ret.  Hovey  v.  Noble,  supra;  People  v.  Hayne,  83  Cal.  Ill, 
119;  People  ex  rd.  Kern  v.  Chase,  supra;  State  ex  rel. 
Monnett  v.  GuHbert,  supra;  Risser  v.  Hoyt,  18  N.  W.  611; 
Attomey-General  v,  McDonald,  3  Wis.  805;  People  v.  May- 
nard,  14  III.  419;  Pappen  v.  Holmes,  44  111.  360;  WiUis  v. 
Legris,  45  111.  289;  Van  Slyke  v.  TVempealeau  Ins.  Co..  39 
Wis.  390;  Dupree  v.  State,  119  S.  W.  301,  308;  Bridge  Street 
Co.  V.  Hogadane,  114  N.  W.  917;  State  v.  Ryan.  81  S.  W. 
435;  In  re  Cleveland,  17  Atl.  772;  Appeai  ofNorwalk  Street 
Ry.  Co.,  37  Atl.  1080.) 

Courts  have  never  hesitated  to  resent  encroachment 
upon  the  independence  of  the  judiciary,  whatever  form 
such  encroachment  may  take.  (Board  of  CoTivmisswners 
V.  Stout,  22  L.  R.  A.  398;  State  v.  Davis,  26  Nev.  373.) 

The  peremptory  writ  should  be  denied,  the  alternative 
writ  dismissed,  and  the  defendant  have  judgment  against 
relator  for  his  costs. 

Van  Dyke,  Smith  &  Danforth,  Cheney,  Downer,  Price 
&  Hawkins,  and  W.  A.  Massey,  amid  curue. 

By  the  Court,  NOBCBOSS,  J. : 

This  is  an  original  proceeding  in  mandamus  brought  by 
the  state,  upon  the  relation  of  the  state  bank  examiner, 
to  compel  the  respondent,  Frank  L.  Wildes,  as  receiver  of 
the  State  Bank  and  Trust  Company,  to  deliver  and  surren- 
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der  to  the  relator,  as  state  bank  examiner,  the  custody, 
possession,  and  control  of  the  State  Bank  and  Trust  Com- 
pany, and  all  other  property  and  accounts  of  whatever 
kind  and  nature  which  he  now  has  in  his  custody,  pos- 
session, or  control  as  such  receiver  of  said  State  Bank 
and  Trust  Company.  The  application  for  the  writ  is  based 
upon  the  provisions  of  section  79  of  an  act  entitled  "An  act 
to  reflate  banking  and  other  matters  relating  thereto," 
approved  March  22,  1911  (Stats.  1911,  p.  291),  which  sec- 
tion reads: 

"Sec.  79.  Within  ten  days  after  the  approval  of  this 
act  the  bank  examiner  shall  take  possession  of  all  banks 
and  their  property  and  accounts  of  whatsoever  kind  and 
nature  which  may  now  be  in  the  custody  or  possession  or 
control  of  any  receiver  or  receivers  heretofore  appointed 
under  the  laws  of  this  state;  and  said  bank  examiner 
shall  thereupon  proceed  to  administer,  liquidate  and  settle  - 
the  same  as  in  this  act  provided,  in  so  far  as  is  necessary 
to  complete  the  settlement  and  liquidation  of  the  assets, 
business  and  affairs  of  such  banks.  And  it  is  hereby  made 
the  duty  of  all  such  receivers,  their  agents,  employees  and 
representatives  to  turn  over  and  deliver  to  said  bank 
examiner,  or  deputy  examiner  appointed  by  him,  all  real 
and  personal  property,  accounts,  moneys,  evidences  of 
indebtedness  and  securities  therefor,  books  and  things  of 
every  description  belonging  to  such  bank  or  banks,  or 
relating  to  their  business,  together  with  the  possession 
and  custody  thereof;  provided,  that  the  bank  examiner 
shall  permit  any  such  receiver  to  inspect  such  books, 
papers  and  other  memoranda,  or  the  property  and  things 
so  turned  over  and  delivered  to  said  bank  examiner,  for 
the  purpose  of  preparinjr  his  final  accounts;  and  it  is 
hereby  made  the  duty  of  all  receivers  of  banks  now  hold- 
ing office  under  appointment  by  any  court  in  this  state, 
within  sixty  days  after  the  approval  of  this  act,  to  file 
with  the  clerks  of  the  respective  courts  from  which  the 
respective  appointments  of  said  receivers  issued,  a  full 
and  complete  statement  and  accounting  of  all  their  acts, 
receipts  and  disbursements,  with  proper  vouchers,  of  their 
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respective  receiverships,  and  receive  their  discharges  from 
such  courts  when  such  final  accounts  are  duly  accepted 
and  approved  by  said  courts.  And  such  receivers  shall 
also  deliver  to  the  bank  examiner  a  true  and  correct  copy 
of  said  statement  and  accounting  so  made  to  the  court, 
together  with  a  full  and  complete  statement  of  all  debtors 
and  creditors  of  such  respective  banks  and  receiverships, 
with  the  amount  due  from  or  to  each  of  such  debtors  or 
creditors;  and  the  terms  and  conditions  of  such  indebt- 
edness; provided,  also,  that  no  suit,  action  or  proceeding 
which  may  have  been  begun  by  such  receiver  or  receivers, 
or  in  which  he  or  they  is  or  are  a  party  or  parties,  and 
no  right  of  action  which  may  have  accrued  to  him  or 
them,  shall  be  avoided  or  rendered  ineffectual  by  any- 
thing herein  contained,  or  done  pursuant  hereto;  but 
such  suits,  actions,  proceedings  and  rights  of  action  may 
be  carried  on  and  continued  and  shall  inure  to  such  bank 
examiner  for  the  use  and  benefit  of  such  respective  trusts, 
as  fully  and  effectually  as  if  such  receiver  or  receivers 
had  continued  as  such;  and  the  bank  examiner  shall  not 
dismiss  any  such  action,  suit  or  other  proceeding  except 
on  the  order  and  approval  of  the  state  banking  board. 
And  the  said  bank  examiner  shall  be  substituted  for  any 
such  receiver  or  receivers  in  any  such  action  or  proceed- 
ing now  pending  in  which  any  such  receiver  or  receivers 
is  or  are  a  party  or  parties.  All  attorneys,  agents,  clerks 
and  assistants  now  in  the  employ  or  acting  for  and  in 
behalf  of  any  such  receiver  or  receivers  shall  continue  to 
act  in  the  same  capacity,  and  on  the  same  terms  and  con- 
ditions, until  such  time  as  the  bank  examiner  and  state 
banking  board  shall  otherwise  provide.  All  contracts 
and  agreements  heretofore  entered  into  by  any  such 
receiver  duly  authorized  by  the  courts  by  which  such 
receiver  was  appointed,  shall  be  equally  binding  on  said 
bank  examiner  for  the  use  and  benefit  of  such  trust,  and 
the  bank  examiner  shall  be  deemed  to  be  substituted  for 
such  receiver  in  all  such  contracts  and  agreements.  For 
the  purpose  of  carrying  out  the  provisions  of  this  section, 
and  subject  to  the  approval  of  the  state  banking  board, 
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the  bank  examiner  shall  appoint  such  special  deputies, 
clerks,  assistants  and  attorneys  as  shall  be  deemed  neces- 
sary, and  (]x  their  compensation,  same  to  be  paid  out  of 
the  funds  and  assets  of  the  said  respective  trusts  for 
the  settlement  and  liquidation  of  which  sucb  special 
deputies,  clerks,  assistants  and  attorneys  are  appointed 
or  employed." 

The  respondent,  Frank  L.  Wildes,  as  receiver  of  the 
said  State  Bank  and  Trust  Company,  came  into  posses- 
sion of  the  said  bank,  and  all  other  property  thereof, 
under  and  by  virtue  of  a  judgment  and  decree  of  the 
First  Judicial  District  Court  of  the  State  of  Nevada,  in 
and  for  Ormsby  County,  made  on  the  18th  day  of  May, 
1908,  in  an  action  brought  by  the  State  of  Nevada,  on 
the  relation  of  the  board  of  state  bank  commissioners, 
against  the  State  Bank  and  Trust  Company  and  the 
directors  thereof,  wherein  it  was  adjudged  that  it  was 
unsafe  for  the  said  State  Bank  and  Trust  Company  to  con- 
tinue business,  and  ordered  said  company  into  involuntary 
liquidation,  enjoined  the  directors  of  said  company  from 
transacting  any  of  its  business  affairs,  appointing  the 
respondent  receiver  of  said  company,  and  directing  the 
then  bank  examiner  to  deliver  and  surrender  to  said 
receiver  all  the  property  and  effects  of  said  defendant 
corporation. 

The  judgment  and  decree  ordering  the  State  Bank  and 
Trust  Company  into  involuntary  liquidation  and  appoint- 
ing the  respondent  herein  as  receiver  was  made  under 
and  by  virtue  of  the  provisions  of  section  10  of  an  act 
entitled  "  An  act  creating  a  board  of  bank  commissioners, 
defining  its  duties,  providing  for  the  appointment  of  a 
bank  examiner,  prescribing  his  duties,  fixing  his  compen- 
sation, providing  penalties  for  the  violation  of  the  pro- 
visions of  this  act,  and  other  matters  relating  thereto," 
approved  March  26, 1907  (Stats.  1907,  c.  119).  which  sec- 
tion, in  part,  reads  as  follows: 

"Sec.  10.  If  the  bank  examiner,  on  the  examination 
of  the  affairs  of  any  corporation  mentioned  in  section  4 
of  this  act,  shall  find  that  any  such  corporation    •     •     • 
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18  conducting  business  in  an  unsafe  manner  *  *  *  or 
if  it  shall  appear  to  said  examiner  that  it  is  unsafe  for 
any  such  corporation  to  continue  to  transact  business,  it 
shall  be  the  duty  of  such  examiner  to  immediately  report 
the  condition  of  such  corporation  to  the  bank  commis- 
sioners; and  if  the  bank  commissioners,  either  from  the 
report  of  the  bank  examiner,  or  from  their  own  knowl- 
edge, decide  that  it  is  unsafe  for  any  such  corporation  to 
continue  to  transact  business,  they  shall  authorize  the 
bank  examiner  to  take  such  control  of  such  corporation, 
and  of  the  property  and  effects  thereof,  as  may  be  by  ' 
them  deemed  necessary  to  prevent  waste,  or  diversion  of 
the  assets,  and  to  hold  possession  of  the  same  until  the 
order  of  court  hereinafter  mentioned,  and  it  is  hereby 
made  the  duty  of  the  attorney-general,  upon  being  noti- 
fied by  the  bank  commissioners,  to  immediately  commence 
suit  in  the  proper  court  against  such  corporation  and  the 
directors  and  trustees  thereof  to  enjoin  and  prohibit  them 
from  the  transaction  of  any  further  business.  If  upon 
the  hearing  of  the  case  the  court  shall  find  that  such  cor- 
poration is  solvent,  and  may  safely  continue  business,  it 
may  dismiss  the  action,  and  order  that  the  corporation 
be  restored  to  the  possession  of  the  property.  But  if  the 
court  shall  find  that  it  ia  unsafe  for  such  corporation  to 
continue  business,  or  that  such  corporation  ia  insolvent, 
said  court  shall  by  its  decree  order  such  corporation  into 
involuntary  liquidation,  and  shall  issue  the  injunction 
applied  for,  and  shall  cause  the  same  to  be  served 
according  to  law,  and  shall  order  the  examiner  to  sur- 
render the  property  of  the  corporation  in  his  possession 
to  a  receiver  appointed  by  the  court  for  the  purpose  of 
liquidation  in  such  proceeding,  under  the  orders  and 
directions  of  the  court     •    •     *" 

That  the  decree  ordering  the  State  Bank  and  Trust 
Company  into  involuntary  liquidation  and  appointing  a 
receiver  thereof  was  a  final  judgment  is  conceded  in  this 
proceeding.  It  was  treated  as  a  final  judgment  by  the 
parties  to  the  proceeding,  an  appeal  having  been  taken 
to  this  court  by  the  defendants  in  the  action,  upon  the 
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theory  that  the  same  was  a  final  judftment,  and  the  judj;- 
ment  affirmed.  (State  v.  State  Bank  and  Trust  Co.,  31 
Nev,  456. )  See.  also,  Chicago  Life  Itis.  Co.  v.  Auditor,  100 
111.  478. 

The  respondent,  in  his  answer,  and  counsel  for  respond- 
ent, in  their  brief,  have  attacked  the  banking  act  of  1911 
as  violative  of  the  constitution,  particularly  section  79 
thereof.  It  is  unnecessary  to  consider  many  of  the  con- 
stitutional questions  raised,  and  it  would  not  be  proper  to 
do  so,  in  the  event  any  of  the  objections  made  to  section 
79  can  be  well  taken.  We  think  it  unnecessary  to  go  fur- 
ther than  to  consider  the  objection  that  the  legislature  is 
without  power  to  modify  or  annul  the  final  judgment  of 
a  court.  By  section  1  of  article  6  of  the  constitution,  the 
judicial  power  of  the  state  is  vested  in  a  supreme  court, 
district  courts,  justices  of  the  peace,  and  such  other 
courts  as  the  legislature  may  establish  for  municipal  pur- 
poses only  in  incorporated  cities  and  towns,  and  by  sec- 
tion 1  of  article  3  it  is  provided:  "The  powers  of  the 
government  of  the  State  of  Nevada  shall  be  divided  into 
three  separate  departments— the  legislative,  the  execu- 
tive, and  the  judicial;  and  no  persons  charged  with  the 
exercise  of  powers  properly  belonging  to  one  of  these 
departments  shall  exercise  any  functions  appertaining  to 
either  of  the  others,  except  in  the  cases  herein  expressly 
directed  or  permitted. " 

By  the  judgment  entered  in  the  case  of  The  State  v. 
State  Bank  arid  Trust  Company,  e(  oZ. ,  all  of  the  property 
and  interests  of  the  bank  were  placed  in  the  hands  of  the 
receiver,  for  the  purpose  of  liquidation  in  such  proceed- 
ing, under  the  orders  and  directions  of  the  court,  (Sec- 
tion 10,  Stats.  1907,  p.  232.) 

The  appointment  of  the  receiver  and  his  investiture  of 
the  property  of  the  bank,  for  the  purpose  of  liquidation, 
under  the  orders  and  direction  of  the  court,  became  a 
part  of  the  judgment.  It  is  well  settled  that  an  attempt 
upon  the  part  of  the  legislature  to  vacate  or  modify  the 
conditions  of  an  existing  judgment  is  beyond  its  consti- 
tutional powers,  and  that  an  enactment  attempting  such 
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an  exercise  of  power  is  unconstitutional  and  void.  (Ex 
ParU  Darling.  16  Nev.  ^  40  Am.  Rep.  495;  MaHin  v. 
South  Salem  Land  Co.,  94  Va.  28,  26  S.  E.  591;  Skinner  v. 
Holt.  9  S.  D.  427,  69  N.  W.  595,  62  Am.  St.  Rep.  878;  But- 
ler v.  Supervisors,  26  Mich.  22;  Gaines  v.  Executors,  9  B. 
Mon.  (Ky.)  295,  48  Am.  Dec.  425;  Rochev,  Waterv.  72  Md. 
264,  19  Atl.  535,  7  L.  R.  A.  533;  lAncolnv.  Alexander,  52 
Cal.  482,  28  Am.  Rep.  639;  MernU  v.  Sherburne,  1  N.  H. 
199.  8  Am.  Dec.  52;  In  re  Chetwood,  165  U.  S.  443,  460, 17 
Sup.  Ct  385,  41  L.  Ed.  782.) 

In  Martin  v.  South  Salem  Land  Co.,  supra,  the  court 
said:  "The  legislature,  within  certain  limitations,  may 
alter  er  control  remedies  by  which  litigants  ascertain 
their  rights  in  the  courts;  but,  when  the  litigation  has 
proceeded  to  judgment  and  decree  upon  the  merits  of 
the  controversy,  it  has  passed  beyond  its  power." 

The  judgment  ordering  the  State  Bank  and  Trust  Com- 
pany into  involuntary  liquidation,  and  ordering  its  prop- 
erty and  interests  out  of  the  control  and  management  of 
the  board  of  directors  and  into  the  hands  of  the  receiver, 
vested  in  the  receiver  the  control  and  disposition  of  the 
property,  subject  to  the  orders  of  the  court,  for  the  bene- 
fit of  the  creditors  and  stockholders  of  the  company.  The 
right  to  have  the  property  of  the  corporation  administered 
in  accordance  with  the  provisions  of  the  judgment  and 
the  statute  upon  which  it  was  based  is  a  right  of  property 
which  the  legislature  is  without  power  to  disturb.  (Giiman 
V.  Tucker,  128  N.  Y.  190,  28  N.  E.  1040,  13  L.  R.  A.  304,  26 
Am.  St  Rep.  464;  Bates  v.  Kimball,  2  D.  Chip.  (Vt.)  77; 
Strafford  v.  Sharon,  61  Vt  126,  17  Atl.  793.  18  Atl.  308,  4 
L.  R  A.  499;  Searcy  v.  Turnpike  Co,,  79  Ind.  274;  Taylor 
V.  Place,  4  R.  I.  324;  People  v.  Supervisors,  26  Mich.  22; 
U.  S.  V.  Peters,  Judge,  5  Cranch.  115,  3  L.  Ed.  53;  McCul- 
Umgh  V.  Virginia.  172  U.  S.  102.  19  Sup.  Ct.  134,  43  L.  Ed. 
382;  Memphisv.  U.  S.,  97  U.  S.  293.  24  L.  Ed.  920.) 

In  McCvUougk  v.  Virginia,  supra,  the  court,  by  Brewer, 
J.,  said:  "But  there  are  more  substantia]  reasons  than 
this  for  not  entering  this  motion.  At  the  time  the  judg- 
ment was  entered  in  the  circuit  court  of  the  city  of  Nor- 
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folk,  the  act  of  1882  was  in  force,  and  the  judgment  was 
rightfully  entered  under  the  authority  of  that  act  The 
writ  of  error  to  the  court  of  appeals  of  the  state  brought 
the  validity  of  the  judgment  into  review,  and  the  question 
presented  to  that  court  was  whether  at  the  time  it  was 
entered  it  was  lawful  or  not.  If  lawful,  the  plaintiff 
therein  had  a  vested  right  which  no  other  legislation 
could  disturb.  It  is  not  within  the  power  of  the  legisla- 
ture to  take  away  rights  which  have  been  once  vested  by 
a  judgment  Legislation  may  act  on  all  subsequent  pro- 
ceedings, may  abate  actions  pending,  but,  when  those 
actions  have  passed  into  judgment,  the  power  of  the 
legislature  to  disturb  the  rights  created  thereby  ceases." 

In  GUman  v.  Tucker,  supra,  Ruger,  C.  J.,  delivering 
the  opinion  of  the  court  said:  "We  must  bear  in  mind 
that  a  judgment  has  been  rendered,  and  the  rights  flow- 
ing from  it  have  passed  beyond  the  legislative  power, 
either  directly  or  indirectly,  to  reach  or  destroy.  After 
adjudication  the  fruits  of  the  judgment  become  rights  of 
property.  These  rights  became  vested  by  the  action  of 
the  court  and  were  thereby  placed  beyond  the  reach 
of  legislative  power  to  affect." 

The  receiver  is  "the  officer  or  agent  of  the  court  from 
which  he  derives  his  appointment;  his  possession  is 
exclusively  the  possession  of  the  court;  the  property 
being  regarded  as  in  the  custody  of  thJe  law,  in  gremio 
legia,  for  the  beneflt  of  whoever  may  be  ultimately  deter- 
mined to  be  entitled  thereto.  •  •  *  And,  since  the 
possession  of  a  receiver  is  that  of  a  court,  it  is  held  that 
a  change  in  the  receiver  does  not  have  the  effect  of 
interrupting  that  possession."  (High  on  Receivers,  4th 
ed.  sec.  134. )  It  is  manifest  however,  from  a  reading  of 
section  79,  supra,  of  the  act  of  1911,  that  something 
more  than  a  mere  change  of  receivers  is  sought  to  be 
accomplished  thereby,  for  the  property  of  the  bank 
would  be  taken  out  of  the  direction  and  control  of  the 
court  entirely,  and  it  would  cease  to  be  in  the  custody 
of  the  law.  The  change  would  be  from  the  custody  of 
the  court  to  the  custody  of  an  executive  officer. 
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The  contention  that  the  legislature  has  merely  affected 
the  remedy  for  carrying  out  the  judgment  of  the  court 
and  leaves  the  judgment  of  the  court  unaffected  is  with- 
out merit.  The  section  in  question  requires  the  receiver, 
within  sixty  days  of  the  date  of  the  act,  to  file  a  complete 
statement  and  account  of  all  hia  acts,  receipts,  and  dis- 
bursements,  and  when  this  is  approved  he  is  discharged. 
Not  only  this,  but  the  functions  and  powers  of  the  receiver 
are  terminated  by  virtue  of  the  act  itself,  which,  without 
application  to  or  order  of  the  court,  transfers  the  bank 
with  its  property  and  accounts  into  the  hands  of  the 
bank  examiner,  within  ten  days  of  the  approval  of  the 
act,  without  even  the  necessity  of  a  demand,  "and  the 
said  bank  examiner  shall  thereupon  proceed  to  adminis- 
ter, liquidate  and  settle  the  same  as  in  this  act  provided." 
Although  the  receiver  is  the  officer  and  agent  of  the 
court,  appointed  by  it  and  responsible  to  it,  the  legisla- 
ture assumes  to  impose  a  new  duty  upon  him— that  of 
surrendering  his  trust  to  an  executive  officer,  without  the 
order  or  approval  of  the  court  whose  agent  alone  he  is  or 
can  be.  This  may  be  called  a  remedy,  to  be  sure,  the 
taking  of  property,  presumably  of  great  value,  out  of 
legal  custody  and  placing  it  in  the  control  of  an  execu- 
tive officer  and  board;  but  it  is  not  a  remedy  for  the 
carrying  out  of  any  court  decree,  for  if  this  remedy 
could  be  applied  there  would  scarcely  be  enough  of  the 
decree  left  worth  mentioning.  Under  the  guise  of 
changing  remedies,  the  le^slature  cannot  destroy  the 
right  itself. 

Suppose  the  next  legislature  should  repeal  the  act  of 
1911,  and  the  office  of  bank  examiner  be  terminated, 
what  would  then  be  the  status  of  the  control  and  posses- 
sion of  the  bank?  The  receiver  has  wound  up  his  affairs 
and  has  been  discharged.  The  directors  of  the  bank 
are  enjoined  from  assuming  any  control  of  the  property. 
In  such  a  case  it  would  appear  to  us  that  the  only  course 
that  could  be  pursued  would  be  another  application  to 
the  court  for  the  appointment  of  another  receiver  under 
the  general  equity  powers  of  the  court.     The  legislature 
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may  remove  at  wilt  officers  of  its  own  creation,  but  mani- 
festly it  cannot  remove  officers  who  derive  their  powers 
and  functions  from  the  courts,  a  a>ordinate  branch  of 
government.  What  the  legislature  cannot  do  by  direc- 
tion, it  cannot  do  by  indirection.  There  is  a  limitation 
even  upon  the  right  of  a  legislature  to  control  remedies. 
If  the  remedy  is  so  closely  interwoven  with  the  right 
itself  as-  to  become  practically  an  essential  part  of  it, 
then  the  legislature,  after  judgment  and  in  certain  cases 
before  judgment,  cannot  alter  the  remedy,  for  to  do  so  is 
to  interfere  with  or  destroy  the  right. 

In  Memphis  v.  U.  S.,  supra,  the  Supreme  Court  of  the 
United  States  quotes  the  following  extract  from  Fisher's 
Negroes  v.  DcMb,  6  Yerg.  (Tenn.)  119:  "A  distinction 
between  the  right  and  the  remedy  is  made  and  exists. 
But  where  the  remedy  has  attached  itself  to  the  right, 
and  is  being  prosecuted  by  due  course  of  law,  to  separate 
between  them  and  take  away  the  remedy  is  to  do  vio- 
lence to  the  right  and  comes  within  the  reason  of  that 
provision  of  our  constitution  which  prohibits  retrospect- 
ive, or,  in  other  words  retroactive,  laws  from  being 
passed,  or  laws  impairing  the  obligation  of  contracts." 

As  before  pointed  out,  section  79,  supra,  by  mere  force 
of  its  own  provisions,  transfers  possession  of  the  property 
of  the  bank  out  of  the  custody  of  the  receiver  and  the 
possession  and  authority  of  the  court,  without  notice, 
order,  or  any  hearing  whatever.  The  legislature  might 
have  directed  that  the  bank  examiner  apply  to  the  court 
to  be  substituted  as  receiver  of  any  bank  theretofore  by 
decree  ordered  into  involuntary  liquidation,  and  the  court 
doubtless  would  have  the  power  to  make  the  substitution, 
whether  it  could  be  compelled  to  accept  a  receiver  desig- 
nated by  the  legislature  or  not,  for  carrying  into  effect 
its  judgment  previously  entered— questions  we  are  not 
now  called  upon  to  consider.  But  if  this  were  the  pro- 
visions of  the  statute  it  would  have  contemplated  notice 
and  hearing,  when  all  parties  interested  would  have  a 
right  to  be  heard.  We  need  not  determine  whether  the 
legislature  has  authority  under  its  police  power,  as  a  mat- 
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ter  of  regulation  merely,  to  authorize  the  bank  examiner 
to  take  possession  and  control  of  the  alfairs  of  a  going 
bank  which  he,  or  the  board  of  bank  commissioners,  have 
determined  to  be  insolvent,  and  to  wind  up  its  afFturs, 
without  notice,  proceeding,  or  hearing  in  the  courts;  but, 
if  this  great  power  of  diverting  the  control  of  such  valu- 
able property  rights  out  of  the  hands  of  those  who  other- 
wise are  rightfully  entitled  to  it  can  be  sustained  at  all, 
.  it  can  only  be  sustained,  as  before  stated,  as  an  exercise 
of  police  power,  for  from  every  other  standpoint  it  vio- 
lates what  has  been,  over  and  over  again,  declared  to  be 
a  fundamental  right,  that  no  one  can  be  deprived  of 
property  rights  without  notice  and  an  opportunity  to  be 
heard  in  a  court  of  justice. 

A  few  states  have  statutes  of  this  kind,  but  thus  far 
they  have  not  been  brought  into  question.  All  of  these, 
we  believe,  however,  have  provisions  authorizing  the 
owners  or  directors  of  the  bank  to  institute  proceedings 
to  enjoin  the  bank  commissioners  or  examiner  from  pro- 
ceeding when  the  question  of  the  insolvency  of  the  bank 
can  be  judicially  determined,  and  this  may  be  a  sufficient 
saving  clause  to  relieve  such  a  statute  from  the  objection 
that  it  is  a  deprivation  of  due  process  of  law.  But  even 
that  is  not  the  case  here.  The  State  Bank  and  Trust 
Company  has  been  adjudicated  to  be  insolvent,  or,  what 
in  its  Cfise  was  practically  the  same  thing,  ordered  into 
involuntary  liquidation.  Banks  that  have  already,  by 
final  judgment,  been  placed  in  the  hands  of  a  receiver 
for  liquidation  cannot  by  any  reasonable  hypothesis  be 
said  to  continue  to  be  subject  to  future  regulation  under 
the  police  power  of  the  legislature,  such  that  the  pos- 
session and  control  of  the  court  can  be  ousted  and  an 
executive  officer  substituted  therefor  by  the  mere  fiat  of 
the  legislature. 

In  Hettel  v.  District  Court,  30  Nev.  382,  133  Am.  St. 
Rep.  730,  we  annulled  on  certiorari  an  order  of  court 
appointing  a  receiver  for  a  corporation  and  restraining 
its  directors  from  exercising  their  powers  of  control  over 
its  affairs  made  ex  parte,  under  the  provisions  of  section 
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94  of  the  general  incorporation  act  (Stats.  1903,  p.  155), 
and  held  that,  while  said  section  made  no  provision  for 
notice  of  hearing,  it  could  not  be  sustained  without  con- 
struing into  it  provisions  for  notice  to  all  parties  inter- 
ested and  an  opportunity  for  a  hearing. 

In  Golden  v.  District  Court,  31  Nev.  250,  relative  to  a 
similar  question,  we  said:  "Considering  the  foregoing 
section  in  the  recent  case  of  Hettel  v.  FHratDistrict  Court, 
30  Nev.  382,  133  Am.  St.  Rep.  730,  we  said:  'The  fore- 
going section  provides  for  a  number  of  situations,  the 
existence  of  any  of  which  would  authorize  the  court  to 
make  an  order  appointing  a  receiver  and  dissolving  the 
corporation.  The  corporation  in  the  present  instance  is 
sought  to  be  dissolved,  and  a  receiver  appointed,  upon  the 
ground  that  "  its  assets  are  in  danger  of  waste  through 
attachment  and  litigation."  Manifestly  the  corporation, 
its  officers  and  stockholders,  are  interested  in  any  such 
proceeding.  The  statute  makes  no  provision  for  the  pro- 
cedure to  be  followed  to  obtain  such  order.  For  the  holder 
or  holders  of  one-tenth,  or  any  other  interest,  of  the  capi- 
tal stock  of  a  corporation,  to  be  able  to  secure  an  order  of 
dissolution,  and  as  a  result  of  such  order  place  the  corpo- 
ration in  the  hands  of  a  receiver  upon  the  mere  applica- 
tion for  such  order  without  notice  or  hearing,  could  not. 
we  think,  be  sustained,  even  though  an  attempt  to  confer 
such  authority  upon  a  court  by  statute  were  made.  (10 
Cyc.  1309;  Wright  v.  CracUebattgh.  3  Nev.  349;  People  v. 
Seneca  Lake  Co.,  52  Hun,  174, 5  N.  Y.  Supp.  136;  Crowder 
V.  Moone,  52  Ala.  220.)  But  the  section  of  the  statute  in 
question  does  not  confer  such  authority  upon  a  court.  It 
simply  provides  that  a  holder  or  holders  of  one-tenth  of 
the  capital  stock  may  apply  to  the  district  court  for  such 
an  order.  The  statute  must  be  construed,  if  possible,  to 
give  it  force  and  effect  It  cannot  have  effect  unless  such 
an  order  can  be  made  only  upon  a  showing  after  all  par- 
ties interested  have  had  an  opportunity  to  be  heard.'" 

In  the  Golden  case  we  also  quoted  the  following  from 
People  V.  O'Brien,  111  N.  Y.  1,  18  N.  E.  692,  2  L.  R.  A.  255, 
7  Am.  St.  Rep.  684:  "But  an  objection  to  this  act  even 
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more  serious  than  those  considered  is  found  in  the  pro- 
vision for  the  appointment  of  a  receiver  of  the  property 
of  the  dissolved  corporation,  and  the  transfer  of  its  assets 
to  him  by  force  of  the  statute,  after  the  title  thereto  had 
become  vested  in  its  directors.  It  will  not  be  claimed 
that  the  appointment  of  such  a  receiver  by  the  court,  in 
an  action  against  a  stranger,  without  notice  to  the  trus- 
tees, in  the  absence  of  the  authority  conferred  by  chapter 
310,  Laws  1886,  would  confer  upon  him  the  title  to  prop- 
erty previously  vested  in  others.  {Parker  v.  Browning, 
8  Paige,  388,  35  Am.  Dec  717. )  We  cannot  see  how  this 
case  differs  from  the  one  supposed.  The  only  authority 
the  court  had  for  making  the  appointment  was  derived 
wholly  from  the  provisions  of  this  act;  and  the  court 
was  not  thereby  invested  with  any  judicial  authority  or 
discretion,  except  that  of  designating  the  holder  of  the 
title  assumed  to  he  transferred  by  the  act.  The  court 
has,  by  virtue  of  its  general  jurisdiction  over  trusts, 
authorily  to  appoint  to  a  vacant  trusteeship,  and,  per- 
haps, for  cause,  to  remove  fraudulent,  dishonest,  or  incom- 
petent trustees  and  appoint  others  to  perform  the  duties 
of  the  trust,  in  order  to  avoid  a  failure  thereof;  but  we 
know  of  no  authority  for  a  court  to  appoint  a  receiver  of 
property,  vested  in  trustees,  without  cause  and  without 
notice  to  them,  or  opportunity  afforded  to  defend  their 
title  and  possession.  As  was  said  by  Judge  Earl,  in 
StuaH  V.  Palmer.  74  N.Y.  184,  30  Am.  Rep.  289:  'Due 
process  of  law  requires  an  orderly  proceeding,  adapted 
to  the  nature  of  the  case,  in  which  the  citizen  has  an 
opportunity  to  be  heard,  and  to  defend,  enforce,  and 
protect  his  rights.  A  hearing  and  an  opportunity  to  be 
heard  is  absolutely  essential.  We  cannot  conceive  of  due 
process  of  law  without  this.'  And  the  chancellor  had 
previously  said,  in  Verplanck  v.  Mercantile  Inaurance  Com- 
pany, 2  Paige,  450:  'Another  fatal  objection  to  the  regu- 
larity of  these  proceedings  is  that  the  appellants  were 
deprived  of  the  possession  of  their  property  without  hav- 
ing an  opportunity  of  being  heard,  and  without  any  suf- 
ficient cause  for  such  a  summary  proceeding.     By  the 
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settled  practice  of  the  court  in  ordinary  suits,  a  receiver 
cannpt  be  api>ointed  ex  'parte  before  the  defendant  has 
had  an  opportunity  to  be  heard  in  relation  to  his  rights.' 
(Devoe  v.  Ithaca  &  0.  R.  Co..  5  Paige,  521;  Ferguson  v. 
CrawMd,  70  N.  Y.  256,  26  Am.  Rep.  589.)  As  we  have 
seen,  the  property  of  this  corporation  vested  in  the  per- 
sona who  were  its  directors  at  the  time  of  its  dissolution. 
They  took  it  as  trustees  for  stockholders  and  creditors, 
and  were  not  made  parties  to  the  action  in  which  the 
receiver  was  appointed.  No  legislation  can  authorize  the 
appointment  of  a  receiver  of  the  property  of  A,  in  an 
action  against  C,  without  violating  the  provisions  of  the 
constitution  in  relation  to  the  taking  of  property  without 
due  process  of  law.  That  the  legislature  might  amend 
the  provisions  of  the  Revised  Statutes  in  relation  to  the 
devolution  of  property  of  dissolved  corporations  is  indis- 
putable, and,  if  it  had  done  so  in  the  act  of  dissolution,  it 
would  undoubtedly  have  prevented  the  vesting  of  the 
property  in  the  trustees;  but  this  it  did  not  do,  and  it  had 
no  right,  by  mere  force  of  legislative  enactment,  to  take 
vested  property  from  one  individual  or  trustee  and  give 
it  to  another.  {McLaren  v.  Pennington,  1  Paige,  102;  Dart- 
mouth College  v.  Woodward,  4  Wheat  518,  4  L.  Ed.  629. ) " 
We  see  no  less  reason  for  holding  that  the  legislature 
cannot,  by  mere  force  of  legislative  enactment,  take  prop- 
erty which  has  by  due  process  of  law  become  vested  in  a 
court  for  purposes  of  distribution  to  those  lawfully  enti- 
tled to  it,  and  vest  it  in  another  for  the  same  purpose, 
than  in  any  other  case  where  vested  rights  have  been  so 
attempted  to  be  changed;  but,  upon  the  contrary,  there 
is  additional  reason  why  it  cannot  be  done,  for  it  is  an 
attempted  inf  ringment  upon  the  functions  of  the  judicial 
branch  of  government  In  Lincoln  v.  Alexander,  52  Cal. 
482,  28  Am.  Rep.  639,  cited  supra,  the  Supreme  Court  of 
California  (quoting  from  the  syllabus),  held:  "The  guard- 
ian of  a  minor's  estate  has  an  authority  coupled  with  an 
interest  in  the  estate,  not  a  bare  authority.  Where  a  duly 
qualified  and  acting  statutory  guardian  has  charge  of  a 
minor's  estate,  the    legislature    cannot    by  special  act 
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empower  another  party  to  dispose  of  the  estate.  Such  an 
act  would  be  judicial  in  its  nature,  and  therefore  uncon- 
stitutional." 

Whether  or  not  the  State  Bank  and  Trust  Company 
could  be  wound  up  more  advantageously  to  the  deposit- 
ors and  stockholders  under  the  direction  and  control  of 
the  state  bank  examiner,  rather  than  the  receiver,  who 
has  had  three  years  in  which  to  study  its  conditions  and 
become  acquainted  with  its  affairs,  is  not  a  question 
involved  in  this  proceeding.  If  we  were  not  here  deal- 
ing with  8  final  decree,  which  has  passed  beyond  the 
power  of  the  legislature  to  modify  or  annul,  and  conced- 
ing, for  the  purposes  of  the  case,  that  there  was  no  other 
constitutional  impediment,  it  would  then  be  a  question  of 
wisdom  and  policy  for  the  legislature,  with  which  courts 
have  nothing  to  do.  This  character  of  legislation,  how- 
ever, presents  a  question  worthy  of  consideration,  though 
the  question  be  not  strictly  a  legal  one.  The  enactment, 
or  attempted  enactment,  of  legislation  doing  away  with 
receiverships  doubtless  has  come  about  through  the  fail- 
ure in  some  instances  of  the  courts  themselves  to  per- 
form their  full  duty  in  the  matter  of  the  winding  up  of 
insolvent  estates. 

Some  of  the  criticism  that  has  been  made  and  is  being 
made  throughout  this  country,  relative  to  the  delay  and 
expense  involved  in  receiverships,  is  doubtless  baaed 
upon  substantial  grounds,  while  much  of  it  is  without 
real  merit.  What  there  is  of  merit  in  the  matter  of  com- 
plaints, as  to  undue  expense  and  delay  in  receiverships, 
courts  themselves  must  ascertain,  and  apply  the  cure. 
The  law  of  receiverships  is  well  settled,  and  we  think  it 
may  be  conceded  that  the  fault  does  not  lie  with  the  law 
itself,  but  in  its  application  in  individual  cases.  In  every 
case  of  receivership  the  responsibility  must  largely  rest 
upon  the  individual  judge  and  his  appointee,  the  receiver, 
as  to  whether  the  estate  has  been  closed  with  due  regard 
to  time  and  expense.  The  law  itself  does  not  tolerate 
undue  delay  or  unreasonable  expense  in  receiverships, 
and  in  cases  where  there  has  been  such  the  fault  has 
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been  that  the  court  and  the  receiver  have  failed  to  per- 
form their  true  functions  within  the  law. 

We  are  speaking  very  generally,  and  what  we  have 
said  is  directed  to  no  specific  case;  and,  in  recognizing 
that  there  are  to  be  found  cases  where  receiverships  have 
failed  in  the  execution  of  the  trust,  we  do  not  wish  to  be 
understood  as  in  any  way  conceding  that  the  law  of  receiv- 
erships ia  inherently  defective.  The  power  vested  in  the 
courts  to  appoint  receivers  is  one  of  the  most  beneficent 
in  our  whole  system  of  jurisprudence,  but,  like  every 
other  power  for  good,  individual  cases  may  be  found 
where  the  power  may  have  been  abused.  But  if  we  con- 
cede that  individual  cases  may  be  found  where  this  power 
has  not  been  properly  exercised,  does  it  follow  that  the 
legislative  or  executive  branch  of  government  is  better 
qualified  to  assume  the  exercise  of  this  great  power  of 
administering  the  property  of  others,  than  is  the  judi- 
cial branch  of  government?  To  admit  such  a  proposition 
is  to  admit  that  our  system  of  government  is  a  failure. 
That,  as  a  general  system  of  law,  the  idea  that  an  execu- 
tive officer,  independent  of  judicial  control,  can  better 
administer  large  estates,  which  are  the  property  of  others, 
than  can  be  done  through  the  agency  of  the  courts,  is 
preposterous.  That  in  a  specific  case  a  thoroughly  com- 
petent executive  officer  would  do  better  than  an  incom- 
petent appointee  of  a  court,  not  removed,  goes  without 
saying;  but  we  are  not  considering  individual  cases,  but 
a  general  system. 

The  whole  proposition,  however,  is  beyond  the  realm  of 
controversy,  for  the  constitution  determines  that  there 
shall  be  three  separate,  coordinate  branches  of  govern- 
ment, the  legislative,  executive,  and  judicial,  and  that 
neither  branch  shall  perform  functions  that  essentially 
belong  to  one  of  the  other  branches.  The  appointment 
of  receivers  and  the  winding  up  of  insolvent  corporations 
are  judicial  in  nature,  and  are  functions  of  the  judicial 
branch  of  government,  and  not  of  the  executive  or  legis- 
lative, further  than  the  latter  may  prescribe  procedure. 

As  before  stated  in  this  opinion,  the  legislature  may. 
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within  its  police  power,  regulate  and  control  banks,  and 
it  may  be  that  the  police  power  is  extensive  enough  to 
authorize  the  seizure  of  such  bank  by  a  bank  examiner 
upon  his  judgment,  or  that  of  a  commission,  that  the 
bank  is  insolvent,  and,  without  a  hearing  and  a  determi- 
nation in  advance  by  a  court,  authorize  him  to  proceed  to 
hquidate  its  affairs,  subject  to  the  right  of  an  appeal 
to  the  courts  by  the  bank's  officers  or  other  parties  in 
interest;  but  it  is  conceded  that  this  assumed  power,  yet 
to  be  determined,  could  not  be  exercised,  even  under  the 
police  power,  so  as  to  cut  off  the  interposition  of  the 
courts  to  determine  the  question  of  the  bank's  right  to 
continue  its  business. 

Our  attention  has  been  called  to  the  fact  that  section 
79  is  the  last  section  of  the  act  following  sections  which 
contain  provisions  for  the  repeal  of  acts  in  conflict,  and 
making  an  appropriation  for  carrying  it  into  effect,  as 
indicative  that  said  section  was  not  within  the  original 
contemplation  of  the  framers  of  the  act,  but  waa  subse- 
quently added  as  an  afterthought.  While,  if  this  were 
the  fact,  the  section  would  not,  for  that  reason,  be  viti- 
ated, it  may  afford  some  indication  that  this  section  was 
subsequently  added  to  the  pending  bill  as  an  amendment 
and  passed  without  the  usual  opportunity  for  examination 
and  consideration  by  the  legislature  or  public  and  thus 
its  unconstitutional  features  may  have  escaped  detection 
by  the  legislature. 

As  we  are  of  the  opinion  that  section  79, 8up7^,  is  mani- 
festly unconstitutional  and  void,  it  follows  that  the  appli- 
cation for  mandamus  must  be  dismissed. 

It  is  so  ordered. 

On  Petition  fob  Rehearing 
Per  Curiam: 
The  petition  for  a  rehearing  is  denied. 
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(No.  19S3] 
THE    STATE    OF    NEVADA.  EX  BEL.  EDWARD    C. 
JENNETT,   Petitioner,  v.  THERON   STEVENS, 
Respondent. 

1.  Public   Lands -—Disposai,  by   Ubitbd   States  —  TowNsixEa  — 

"TooETHEB  With." 

Under  Couip.  Lsws,  345,  providing  tbat,  after  ttie  Issuance 
or  a  patent  on  townslte  land,  the  corporate  authorities  or  Judge 
to  wl)om  the  patent  ehall  issue  shall  execute  to  the  persons 
entitled  thereto,  a  deed  In  fee  simple  for  such  lots  on  payni^it 
of  their  due  proportion  of  the  purchase  money,  together  with 
their  proiwrtlon  of  such  sum  as  may  be  necessary  to  pay  for 
ttie  streets,  alleys,  squares,  snd  public  grounds,  not  to  exceed 
50  cents  for  each  lot,  etc.,  the  words  "together  with"  show  tliat 
the  limitation  of  50  cents  was  tlie  maximum  that  could  be 
apportioned  to  buy  all  the  land  within  the  townsite,  inclusive 
of  that  within  the  streets,  alleys,  squares,  and  public  grounds, 
and  does  not  apply  merely  to  tbe  amount  for  the  streets,  alleys, 
squares,  and  public  grounds. 

2.  Public   Lakds  —  Disposal  by   DniTED   States — Towmsites  — 

"Inclupino." 

Under  Comp.  Laws.  345,  authorizing  a  townslte  trustee 
before  Issuing  a  deed  of  tots  to  receive  for  counsel  fees,  and  for 
moneys  expended  la  the  acquisition  of  the  title  and  for  the 
administration  of  the  trust.  Including  reasonable  charges  for 
time  and  services  while  employed  In  such  trust,  not  exceeding 
the  sum  of  tl  for  each  lot,  the  word  "Including"  shows  tbat 
the  charges  for  time  and  services  of  the  trustee  were  to  be 
embraced  within  the  maximum  charge,  which  was  also  to  be 
inclusive  of  counsel  fees  and  for  moneys  expended  In  the 
acquisition  of  tbe  title  and  the  administration  of  tbe  trust. 

3.  Public  Lands — Disposal  by  United  States — Townsites — Fee 

fob  subvey. 

In  Comp.  T^ws,  349,  relating  to  the  disposal  of  townsites, 
on  tbe  public  lands  of  tbe  United  States,  providing  tbat.  where 
it  sliall  become  necessary  In  the  opinion  of  the  citizens  of  the 
town  to  make  a  survey  of  any  townslte  to  identify  or  locate  the 
lota,  squares,  streets,  or  alleys,  a  fee  shall  be  paid  to  the  trustee 
to  defray  the  oxpeiisos  of  the  survey,  there  being  no  provision 
for  obtainini;  an  expression  of  opinion  on  the  part  of  tbe 
citizens  as  to  necessity  for  a  survey,  a  claimant,  who  not  only 
fails  to  show  that  the  charge  made  by  the  trustee  for  a  surrey 
Is  Illegal,  but  who  relies  on  tbe  survey  made  by  him,  will  not 
be  beard  to  question  Its  validity  as  affecting  the  right  of  the 
trustee  to  comjiensatlon  therefor. 

4.  JuDOEB — Compensation — "Fees  ob  Peequisitb  of  the  Office  o» 

District  Judge." 

Though  a  townslte  trustee  became  sucb  by  virtue  of  his 
ofllce  as  district  Judge,  tbe  compensation  allowed  under  tbe 
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atntute  for  bEs  services  as  trustee  Is  not  a  fee  or  perquisite  of 
the  office  of  district  Judge  within  section  10,  article  6.  of  the 
conBtltutlon,  forblddlug  a  Judicial  officer,  other  than  Justices  of 
the  peace  or  clt^  recorders,  from  receiving  to  his  own  use  any 
fees  or  perquisites  of  office. 

5.  Ofpicehh — Eligibilitt — HoLDiNO  Otheb  "Office." 

The  position  of  townsite  trustee  Is  not  an  office  within  the 
proTlslon  of  the  constitution  prohibiting  a  Judge  from  accepting 
any  office  other  than  a  Judicial  office  during  tbe  term  for  which 
be  Is  elected. 

C.  Jl'dces — Disposal  bt   UNiTEn  States — TowKsrrES — Oiupenba- 
Tio:*  OP  Tbustee. 

Since  the  duties  of  townsite  trustee  do  not  naturally  belong 
to  the  office  of  district  judge,  and  It  is  not  Incumbent  upon 
a  district  Judge  to  accept  such  trust,  he  may  accept  comiicusn- 
tlon  for  his  services  as  trustee. 

7.  PuBLTC  Lands — Disposal  by  United  States— Tow m sites — Pub- 

lication OF  Notice. 

Under  Comp.  Laws.  341,  providing  that  the  townsite  trustee 
within  ninety  days  of  the  receipt  of  a  patent  for  the  townsite 
shall  give  public  notice  thereof  in  a  newspaper  in  the  county 
la  which  the  town  sliall  be  situated.  It  Is  not  open  to  a  lo( 
claimant  who  flies  application  for  a  lot  in  pursuance  of  a 
notice  published  on  the  receipt  of  a  receiver's  duplicate  receipt 
from  patent  land  office  before  tbe  Issuance  of  the  patent  to 
question  the  sufficiency  and  regularity  of  tbe  notice. 

8.  POBLio  Lakds — Disposal  by  United  States — TowNsrrES — Com- 

pxnsATiON  <ft  Tbustek. 

Under  Comp.  Laws,  349,  requiring  a  fee  of cents  for 

each  lot  to  t>e  paid  to  tbe  trustee  to  defray  the  expenses  of  the 
survey  of  the  townsite,  the  maximum  fee  for  each  lot  Is  %l. 
0.  Mahdauus — SuBJEcrrs  of  Relief — Acts  of  Officebs. 

Though  a  writ  of  mandate  would  lie  to  compel  a  townsite 
trustee  to  make  a  deed  to  n  claimant,  as  required  by  Comp. 
Laws,  34S.  on  payment  of  the  maximum  amount  which  the 
trustee  could  impose,  where  the  tender  is  of  a  less  amount,  the 
writ  will  not  lie. 

Original  proceeding.  Application  for  writ  of  matin 
damns  by  the  State,  on  the  relation  of  Edward  C.  Jen- 
nett, against  Theron  Stevens.     Denied. 

The  facts  sufficiently  appear  in  the  opinion. 

James  K.  Redington,  for  Petitioner: 

The  act  of  February  ^,  1869  (Comp.  Laws,  339-347), 
the  general  state  act  covering  the  execution  of  townsite 
trusts,  contains  no  provision  whatever  for  any  survey  of 
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the  townsite  lots.  Examined  to  its  last  analysis  it  resolves 
itself  into  the  proposition  that  the  trustee,  after  receiving 
patent,  shall  deed  to  each  and  every  person  shown  to  be 
an  occupant  or  possessor,  the  land  actually  occupied  or 
possessed  as  a  townsite  lot  or  townsite  property,  no  mat- 
ter what  its  size.  The  necessity  for  the  survey  under 
this  act  does  not  even  seem  to  have  been  considered  of 
the  slightest  importance. 

The  act  under  which  the  survey  in  the  case  in  question 
was  supposed  to  be  made,  is  that  of  March  S,  1871  (Comp. 
Laws,  348-350).  The  second  section  of  that  act  (Comp. 
Laws,  349)  provides  for  a  survey  in  certain  cases,  but 
expressly  limits  it  to  instances  where  it  shall  become  nec- 
essary "in  the  opinion  of  the  citizens  of  the  town."  In 
that  event  survey  can  be  made  and  charged  up  pro  rata 
against  lots. 

In  the  case  at  bar  it  is  expressly  conceded,  and  is  an 
established  fact,  that  the  survey,  in  respect  to  which  the 
trustee  has  appropriated  $1.12  per  lot,  was  made  without 
the  slij^htest  effort  to  ascertain  whether  it  was  necessary 
"in  the  opinion  of  the  citizens  of  the  town."  No  meeting 
of  citizens  was  held  or  called,  no  effort  to  ascertain  the 
opinion  of  the  citizens  as  a  bulk  was  made,  and  the  only 
pretense  in  this  regard  put  forward  by  the  defendant  is 
that  he  made  occasional  inquiries  of  people  who  came 
into  his  office  whether  they  did  not  think  a  survey  might 
be  necessary.  It  is  obvious,  without  the  slightest  argu- 
ment, that  this  survey  was  made  without  any  authority 
whatever  in  law,  and  that  not  one  cent  expended  therein 
or  therefor  can  properly  be  charged  up  against  any  of 
the  lots,  blocks,  squares  or  holdings.  The  provision,  that 
the  survey  shall  be  made  only  when  it  shall  become  neces- 
sary in  the  opinion  of  the  citizens  of  the  town,  renders  it 
absolutely  essential  that  the  validity  of  any  survey  made 
under  the  act  depends  at  the  very  outset  on  whether  the 
survey  was  made  after  the  opinion  of  the  citizens  of  the 
town  had  been  ascertained  in  some  proper  and  legiti- 
mate manner.     It  goes  without  saying  that  this  survey. 


,,  Google 


April,  1911]         Jennbtt  v.  Stevens  131 

Arfument  [or  Petitioner 

no  matter  how  convenient  it  may  have  been,  for  the  pur- 
poses of  this  peculiar  administration  of  the  townsite  law 
was  absolutely  without  authority  whatever.  No  charge 
for  making  the  same  can  be  properly  charged  up  against 
the  lot  owners  by  the  trustee,  and  his  express  inclusion 
of  the  $1.12  against  this  petitioner,  for  and  on  account  of 
that  survey,  was  absolutely  illegal  and  void,  and  would 
alone  and  of  itself  entitle  the  petitioner  to  m^ntain  this 
action. 

If  the  survey  in  question,  as  has  been  above  shown, 
was  unauthorized  in  law,  then  any  attempt  at  recording 
in  the  office  of  the  county  recorder  was  equally  without 
authority,  and  the  20  cents  per  lot  charged  by  the  trustee 
gainst  each  of  the  lots  for  that  purpose  was  also  illegal 
and  void. 

The  facts  surrounding  the  allowance  of  the  attorney's 
fee  in  this  case,  amounting  to  the  sum  of  $3.45  against 
each  and  every  lot  shown  by  the  unauthorized  survey, 
shed  no  luster  whatever  upon  this  remarkable  execution 
of  the  townsite  trust  Without  going  into  the  facts  in 
detail,  it  is  sufficient  to  remind  the  court  that  the  aver- 
ments of  the  complaint  and  answer  show  that  the  trus- 
tee attempted  in  the  first  instance  to  recognize  the 
preposterous  contract  made  by  a  few  of  the  original  lot 
owners  with  one  James  Donovan,  an  attorney,  for  the 
payment  to  him  of  $10  per  lot  for  each  and  every  lot 
deeded  the  claimants.  By  a  few  fictitious  and  wholly 
preposterous  references,  the  total  amount,  which  exceeded 
the  sum  of  $40,000,  was  reduced  to  the  vicinity  of  $15,000, 
and  that  $15,000  proportioned  against  the  lots  so  as  to 
create  the  $3.45  as  an  item  against  every  holder. 

The  only  justification  for  making  this  reservation  and 
appropriation,  or  attempted  appropriation,  of  the  money 
of  the  lot  holders  is  found  in  the  act  of  1869  (Comp. 
Laws,  345),  which,  so  far  as  the  question  now  under  con- 
sideration is  concerned,  need  be  noticed  only  so  far  as  to 
remind  the  court  that  after  providing  for  the  possibility 
of  counsel  fees,  in  the  administration  of  the  trust,  the 
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act  includes  the  following  proviso:  "Provided,  that  no 
estimate  shall  be  made  for  counsel  fee  unless  the  same 
shall  have  been  actually  and  necessarily  expended." 

There  is  no  pretense  in  the  answer  of  the  defendant  in 
the  case  at  bar,  or  anywhere  else  in  any  of  the  proceed- 
ings that  have  grown  out  of  this  townaite  matter,  that 
this  fee,  or  any  portion  of  it,  or  a  penny  of  it,  was  ever 
actually  and  necessarily  expended.  It  grew,  as  hereinbe- 
fore stated,  out  of  an  abominably  extortionate  contract 
between  the  attorney,  James  Donovan,  and  certain  lot 
owners  or  claimants.  The  trustee  found  that  contract 
and  adopted  the  same  as  the  basis  of  misappropriating 
the  funds  of  the  lot  owners.  He  actually  paid  out,  as 
funds  began  to  accumulate,  the  sum  of  $1,000  upon  this 
illegal  fee,  but  there  had  never  been,  actually  or  other- 
wise, the  expenditure  of  a  dollar  by  himself  or  anybody 
else,  in  respect  to  this  matter,  up  to  the  payment  of  that 
sum  of  11,000  to  Mr.  Donovan. 

This  item  of  $3.45,  without  necessity  for  the  slightest 
argument,  must  be  held  and  considered  as  absolutely 
unauthorized  by  the  law,  and  as  an  attempt  to  appropri- 
ate money  unwillingly  forced  from  the  lot  owners,  and 
the  payment  of  a  so-called  attorney's  fee  illegal  in  law 
and,  as  the  papers  show,  never  in  fact  earned. 

The  papers  show  that  of  the  total  sum  of  $9.60, 
demanded  of  your  petitioner,  $3  thereof  constituted  an 
allowance  made  by  the  trustee  to  himself  under  the  item 
of  section  345  of  the  Compiled  Laws  for  executing  and 
acknowledging  the  deeds. 

There  might  have  been,  and  there  was,  some  question 
as  to  whether  an  item  of  this  character  was  not  permissi- 
ble in  favor  of  the  trustee  prior  to  the  decision  of  this 
court  in  the  case  of  Jennett  v.  Stevens,  33  Nev.  527,  in 
which  the  opinion  of  the  court  by  Chief  Justice  Norcross 
was  filed  December  9,  1910.  By  that  decision,  however, 
it  was  expressly  held  that  respondent,  in  the  case  at  bar, 
while  discharging  the  duties  of  the  townsite  trust,  was 
acting  judicially,  and  as  such  was  not  subject  to  the 
orders  or    the  mandates  of    the  district    judge.      The 
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opinion  of  the  court  in  that  case  is  exceedinerly  full  and 
explicit,  and  expressly  holds  that  all  of  the  acts  per> 
formed  by  the  trustee  in  the  execution  of  the  trust  were 
judicial  and  not  ministerial. 

Taking  that  conclusive  decision  of  this  court  as  settling 
that  question,  then  under  the  constitution  of  Nevada  the 
trustee  was  not  entitled  and  was  in  fact  prohibited  from 
receivinff  to  his  own  use  any  fees  or  perquisites  of  the 
office  whatsoever.     (State  Const,  art.  6,  sees.  10, 11.) 

Section  11  expressly  provides  that  the  justices  of  the 
supreme  court  and  the  district  judges  shall  be  ineligi- 
ble to  any  office  other  than  a  judicial  office,  during  the 
term  for  which  they  shall  have  been  elected,  and  section 
10  provides  that  no  judicial  officer  except  a  justice  of  the 
peace  and  a  city  recorder  shall  receive  to  his  own  use 
any  fees  or  perquisites  of  office  whatever.  It  is  obvious 
from  the  very  reading  of  this  provision  of  the  constitu- 
tion that  the  retention  of  the  sum  of  $3  by  the  trustee  for 
his  own  benefit,  was  an  express  violation  of  the  highest 
law  of  the  land,  and,  if  there  ever  was  any  doubt  on  that 
subject,  it  is  resolved  by  the  decision  of  this  court  in 
Jennett  v.  Stevens,  above  noted,  declaring  that  the  trus- 
tee in  this  particular  instance  was  a  judicial  officer  and 
acting  judicially  in  respect  to  all  of  his  duties. 

Besides  other  less  important  items  which  by  the  record 
are  shown  to  have  been  improperly  assessed  against  the 
lot  owners  by  the  trustee  there  are,  as  above  specifically 
discussed,  the  following  four  items:  Survey  fee,  $1.12; 
recording  fee,  20  cents;  attorney's  fee,  $3.45;  trustee's 
perquisites,  $3;  total,  $7.77. 

It  therefore  conclusively  appears  from  the  record  in 
the  case  that  the  sum  of  $9.50  assessed  against  the  lot  of 
petitioner  in  this  case  was  at  least  $7,77  in  excess  of 
everything  authorized  by  law.  When,  therefore,  the  peti- 
tioner, under  the  advice  of  counsel,  supposing  the  pos- 
sible fees  to  be  larger,  tendered  to  the  trustee  the  sum  of 
$4.50  for  the  delivery  of  a  deed,  he  tendered  a  much 
larger  sum,  at  least  $3.20  in  excess  of  any  amount  which 
could  properly  be  charged  against  his  lot    The  refusal  of 
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the  trustee  to  deliver  him  his  deed  upon  this  tender  was 
obviously  a  violation  of  law,  which  can  be  corrected  by 
this  court  in  the  ordinary  process  of  mandamus  and  in 
the  case  at  bar. 

As  the  question  is  not  one  of  single  importance,  pre- 
sented by  any  one  individual,  it  is  a  matter  much  to  be 
desired  that  the  supreme  court,  in  deciding  the  case  at 
bar,  may  intimate  and  pass  upon  the  proper  amount 
which  may  be  charged  in  respect  to  the  above  contested 
items,  and  by  such  a  decision  only  can  matters  between 
the  trustee  and  the  lot  owners  be  authoritatively  settled. 

We  accordingly  submit  that  the  preliminary  writ  of 
mandamus  issued  in  the  case  at  bar  should  be  made  per- 
petual, and  that  by  such  final  writ  the  trustee  should  be 
demanded  to  deliver  to  the  petitioner  the  deed  for  his  lot 
for  such  amount  as  may  be  legally  due  therefor  under 
the  law  of  that  case. 

Detch  &  Carney,  for  Respondent: 

The  respondent  contends  that  the  power  vested  in  the 
trustee  to  determine  the  fees  and  charges  that  should  be 
paid  by  the  appellant  as  a  condition  precedent  to  receiv- 
ing his  deed,  is  a  discretionary  power,  and,  as  shown  by 
the  petition  in  this  case,  such  discretion  has  been  fully 
exercised  by  the  trustee. 

"Whenever  a  discretionary  power  is  vested  in  officers 
and  they  have  exercised  that  discretion,  the  courts  will 
not  interfere,  because  they  cannot  control,  and  ought  not 
to  coerce  that  discretion."  {McDougcd  v.  Bdl,  4  Cal.  177; 
Jacobs  V.  Supervisors,  34  Pac.  630;  People  ex  rel.  Gesford 
V.  Superior  Court,  46  Pac.  383;  Greenwood  Land  Co.  v. 
floiii,  17Colo.  156.) 

Decisions  of  trustees  judicial  in  character;  "The  decla- 
ration of  all  questions  whether  of  law  or  of  fact  upon 
which  depends  the  ultimate  question  whether  the  claim- 
ant of  a  townsite  is  entitled  to  entry  and  to  receive  the 
patent  for  the  land,  is  judicial  in  its  nature,  and  imper- 
vious to  any  collateral  attack  and  can  only  be  assailed 
successfully  by  a  direct  proceeding  in  equity  for  that 
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purpose."  {King  v.  MeAndrews,  111  Fed.  860;  Learned  v. 
Jenhim,  113  Fed.  634;  Smith  v.  Pipe,  3  Colo.  187;  Ander- 
9on  V.  Bartds,  7  Colo.  256;  Horskey  v.  Moran,  21  Mont.  345. ) 

In  the  case  of  Anderson  v.  Bartels,  supra,  the  Supreme 
Court  of  Colorado  uses  the  following  language:  "Where 
no  defect  of  title  or  authority  exists  and  the  land  is  sub- 
ject to  sale,  it  is  held  that  the  officers  of  the  land  depart- 
ment, in  the  coarse  of  their  duties,  exercise  a  judicial 
function,  and  their  acts  cannot  be  impeached  in  a  collat- 
eral action;  and  in  this  case  hold  that  the  duties  and  pow- 
ers of  the  probate  judge  were  not  merely  ministerial,  but 
in  executing  the  provisions  of  the  congressional  and  leg- 
islative acts  relating  to  the  ground,  he  was  called  upon  to 
and  required  to  exercise  judicial  discretion  and  powers." 

In  the  case  of  Hoole  v.  Kinkead,  16  Nev.  217,  our  own 
supreme  court,  on  page  222,  uses  the  following  language: 

"For  it  is  settled  beyond  controversy  that,  where  the 
plaintiff  is  against  a  person  or  body  that  has  a  discre- 
tionary or  deliberative  function  to  exercise,  and  that  per- 
son or  body  has  exercised  that  function,  according  to  the 
best  of  his  or  its  judgment,  the  writ  of  mandamua  will 
not  be  granted  to  compel  the  undoing  of  that  which  has 
been  done.  •  •  •  A  subordinate  body  can  be  directed 
to  act,  but  not  how  to  act,  in  a  matter  as  to  which  it  has 
the  right  to  exercise  its  judgment;  and,  where  it  is  vested 
with  power  to  determine  a  question  of  fact,  the  duty  is 
judicial,  and,  however  erroneous  its  decision  may  be,  it 
cannot  be  compelled  by  mandamus  to  alter  its  determi- 
nation. Such  has  been  the  uniform  decision  of  this  and 
other  courts." 

It  is  alleged  the  respondent  as  trustee  is  prohibited 
from  receiving  any  fees,  commissions  or  other  compen- 
sation for  his  services,  under  article  6,  section  10,  of  the 
constitution  of  the  state,  which  reads:  "No  judicial  officer, 
except  justices  of  the  peace  and  city  recorders,  shall 
receive  to  his  own  use,  any  fees  or  perquisites  of  office." 

Under  section  2387,  U.  S.  Rev.  Stats.,  the  judge  of  the 
district  court  is  the  person  designated  to  act  as  the  trus- 
tee.    As  trustee  he  is  not  an  officer  under  the  constitu- 
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tion  or  the  statutes  of  this  state.  The  fees  designated 
in  section  345  of  the  Compiled  Laws  are  not  fees  or 
perquisites  of  the  office  of  judere.  For  the  additional 
duties  in  administering:  the  trust,  the  legislature  has 
properly  said  that,  as  trustee,  he  should  receive  the  com- 
pensation given  by  the  statute. 

It  is  submitted  that  the  construction  which  the  peti- 
tioner desires  to  place  upon  article  6,  section  10,  is  too 
restricted.  Said  section  was  doubtless  intended  to  pre- 
vent the  taking  of  fees  or  compensation  for  duties 
naturally  belonging  to  the  office  of  district  judge.  This 
question  has  been  passed  upon  by  the  court  on  a  simi- 
lar contention  under  other  sections  of  the  constitution. 
{State  V.  LaGrave,  23  Nev.  373;  State  v.  Atchinson,  19 
Nev.  332.) 

The  legislature  of  this  state  passed  an  act  to  provide 
for  revising,  compiling,  annotating  and  publishing  the 
laws  of  the  State  of  Nevada  and  making  an  appro- 
priation therefor.  Section  1  of  said  act  designated  the 
justices  of  the  supreme  court  the  commission  for  that 
purpose  This  act  imposed  upon  the  justices  great  addi- 
tional and  tedious  work  extending  over  a  period  of  two 
years.  Can  it  be  seriously  contended  because  of  these 
additional  labors,  not  naturally  belonging  to  the  office, 
that  they  were  receiving  fees  and  perquisites  of  office, 
and  therefore  in  violation  of  article  6,  section  10,  of  the 
constitution?    We  submit  not 

It  is  alleged  in  the  answer  that  the  petition  is  not  pre- 
sented in  good  faith;  that  petitioner  and  one  George  B. 
McDevitt  and  others  conspired  and  agreed  to  make  appli- 
cation for  the  writ  The  letters  and  contract  written  and 
circulated  by  Schloss  and  McDevitt  on  the  very  day  this 
respondent  was  to  make  his  return  to  the  order  to  show 
cause,  is  prima  facie  evidence  of  bad  faith. 

The  very  contract  itself  is  unconscionable.  The  lot 
owner  must  agree  to  give  up  50  per  cent  of  what  is 
claimed  to  be  excessive,  being  $8,  or  $4  to  each  lot  owner. 

These  parties  are  openly  soliciting  and  instigating  liti- 
gation and  that  for  the  purpose  of  inducing  each  lot  owner 
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to  relinquish  the  sum  of  $4  on  account  of  these  services. 
It  does  appear  very,  very  strange  that,  with  all  the  dis- 
satisfied lot  claimants,  as  alleged  by  the  petitioner,  the 
petitioner  in  the  prohibitive  case  is  the  wife  of  one  of 
the  firm  circulating  these  letters,  and  the  petitioner  herein 
has  been  induced  by  them  to  become  the  petitioner.  It 
does  not  appear  that  these  parties  are  lot  owners  or  that 
they  have  any  interest  in  any  matters  growing  out  of  the 
trusteeship,  and  it  must  be  presumed  that  if  they  are 
directiy  interested  as  lot  claimants,  that  they  would  be 
making  the  application  to  the  court  for  redress.  It  is 
apparent  that  their  only  interest  is  to  solicit  lot  claimants, 
for  the  purpose  of  instigating  litigation,  with  the  delusive 
hope  that  they  may  obtain  a  little  easy  money. 

It  would  seem  to  reasonable  people  that,  if  the  trustee 
had  made  charges  which  were  not  allowable  under  the 
statute,  he  would  be  responsible  therefor,  and  would  have 
to  refund  the  excess,  and  a  proper  proceeding,  brought  in 
good  faith,  would  determine  the  entire  matter.  {26  Cyc 
150,  and  cases  cited.) 

It  is  argued  in  the  Schloss  case  that  all  the  acts  of  the 
trustees  were  and  are  void,  and  therefore  the  writ  of 
prohibition  should  be  granted,  while  in  this  case,  under 
the  same  set  of  facts,  the  petitions  having  been  prepared 
by  the  same  attorney,  this  court  is  asked  to  grant  the 
writ  of  mandate. 

If  the  proposition  in  the  Schloss  case  is  good,  the  acts 
of  the  trustee  being  void,  how  can  petitioner's  attorney 
ask  the  court  to  compel  the  doing  of  a  void  act  in  this 
case?  Certainly  the  positions  are  so  inconsistent  that  it 
is  apparent  that  the  mind  of  the  pleader  was  in  such 
doubt  that  he  took  both  horns  of  the  dilemma,  and  is 
relying  upon  the  court  to  find  a  proper  solution  of  the 
question. 

Per  Curiam: 

This  is  an  original  proceeding  in  mandamus  to  compel 
the  respondent,  as  trustee  of  the  Goldfield  townsite,  to 
execute  and  deliver  to  plaintiff  a  deed  to  a  certain  lot 
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within  said  townsite  upon  the  payment  of  the  sura  of  $1.50, 
or  a  sum  not  greater  than  $4.50,  which  latter  amount  is 
alletred  to  have  been  tendered  by  the  petitioner  to  the 
respondent.  Prior  to  January  1,  1911,  the  respondent 
was  one  of  the  two  district  jud^s  of  the  Seventh  Judi- 
cial District  By  virtue  of  his  office  as  such  judere,  he 
became  trustee  of  the  federal  townsite  of  Goldfield,  and 
in  pursuance  of  law  (Comp.  Laws,  347)  continued  to  exe- 
cute the  duties  of  such  trustee  after  the  expiration  of  his 
term  of  office. 

A  number  of  questions  have  been  rtused  involving  t^e 
right  of  the  petitioner  to  maintain  this  proceeding,  but 
the  importance  of  the  question  involved  warrants  a 
determination  of  the  main  question  in  controversy,  even 
though  the  writ  might  be  denied  upon  other  grounds. 
The  main  question  upon  the  merits  is  the  amount  the 
respondent,  as  trustee  of  the  townsite,  is  entitled  to 
charge  claimants  for  lots  within  the  townsite. 

Section  7  of  "An  act  prescribing  rules  and  regulations 
for  the  execution  of  the  trust  arising  under  the  act  of 
Congress  entitled  'An  act  for  the  relief  of  the  inhabi- 
tants of  cities  and  towns  upon  the  public  lands, '  approved 
March  2, 1867,"  approved  February  20, 1869,  as  amended 
March  8,  1871,  reads  as  follows: 

"Sec.  7.  After  the  issuance  of  the  patent  for  such 
lands,  it  shall  l>e  the  duty  of  the  corporate  authorities, 
or  judge  to  whom  such  patent  shall  issue  to  make  out, 
execute  and  deliver,  to  each  person,  company,  association 
or  corporation  who  may  be  legally  entitled  to  the  same, 
a  deed  in  fee  simple,  for  such  part  or  parts,  lot  or  lots,  of 
land  on  payment  of  his,  her,  their  or  its  proper  and  due 
proportion  of  the  purchase  money  for  such  land,  together 
with  his,  her,  their  or  its  proportion  of  such  sum,  as  may 
be  necessary,  to  pay  for  streets,  alleys,  squares  and  pub- 
lic grounds,  not  to  exceed  fifty  cents  for  each  lot,  and 
also  such  further  sums,  as  shall  be  a  reasonable  compen- 
sation for  executing  and  acknowledging  such  deed  not 
exceeding  the  sum  of  three  dollars  for  the  first  and  one 
dollar  for  each  additional  lot  claimed  by  the  same  owner; 
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for  counsel  fee  and  for  moneys  expended  in  the  acquisition 
of  the  title  and  the  administration  of  the  trust,  including 
reasonable  charges  for  time  and  services  while  employed 
in  such  trust,  not  exceeding  the  sum  of  one  dollar  for 
each  lot;  provided,  that,  no  estimate  shall  be  made  for 
counsel  fee  unless  the  same  shall  have  been  actually  and 
necessarily  expended;  and  the  foregoing  charges  shall 
be  full  payment  for  all  expenses  attending  the  execution 
except  for  revenue  stamps;  provided,  that,  deeds  made 
under  the  provisions  of  this  act,  for  the  benefit  of  minors 
and  insane  persona,  shall  be  to  the  guardian  or  trustee  of 
such  minor,  or  insane  person,  as  the  case  may  be,  in  trust 
for  such  minor  or  insane  person."     (Comp.  Laws,  345.) 

Section  5  of  the  amendatory  act  of  March  8. 1871  (Comp. 
Laws,  349),  reads  as  follows:  "In  all  cases  where  it  shall 
become  necessary  in  the  opinion  of  the  citizens  of  the 
town  to  make  a  survey  of  any  townsite  for  the  purpose 
of  identifying  or  locating  the  lots,  blocks,  squares,  streets, 
or  alleys  contained  within  the  limits  of  said  townsite,  a 

fee  of cents  for  each  lot  shall  be  paid  to  the  trustee 

to  defray  the  expenses  of  said  survey,  which  said  fee 
shall  be  p^d  by  the  claimants  pro  rata." 

The  two  sections  above  quoted  prescribe  the  amounts 
which  the  trustee  may  charge  the  lot  claimants  for  lots 
within  the  townsite,  and  it  is  upon  a  construction  of  the 
provisions  of  these  two  sections  that  the  controversy 
arose  which  has  occasioned  this  proceeding.  The  total 
amount  which  the  trustee  determined  was  the  proper  and 
lawful  charge  to  be  made  for  each  lot  within  the  town- 
site  was  $9.50,  which  amount  included  the  item  of  $1.12 
as  a  pro  rata  charge  for  the  survey  of  the  townsite  as 
provided  for  in  section  5,  supra.  It  is  the  contention  of 
counsel  for  petitioner  that  the  maximum  charge  which  a 
trustee  may  make  under  the  provisions  of  section  7, 
gupra,  is  $4.50. 

The  relator  makes  the  further  contention  that  the 
respondent  herein  is  not  entitled  to  make  any  charge  for 
his  personal  services  by  reason  of  the  fact  that  he 
became  trustee  by  virtue  of  his  judicial  office,  and  that 
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he  is  not  entitled  to  make  any  charge  for  the  survey  of 
the  townsite  because  of  failure  upon  the  part  of  the  trus- 
tee to  ascertain  the  opinion  of  the  citizens  of  the  town 
that  such  survey  was  necessary. 

We  agree  with  counsel  for  petitioner  that  $4.S0  is  the 
maximum  charge  per  lot  which  a  trustee  may  impose 
under  the  provisions  of  section  7,  supra.  Counsel  for 
respondent  contends  that  the  limitation  of  SO  cents  men- 
tioned in  the  section  only  applies  to  the  amount  which 
may  be  apportioned  per  lot  to  pay  for  streets,  alleys, 
squares,  and  public  ground,  and  that  an  additional 
charge  may  be  made  for  the  land  exclusive  of  that  com- 
prised within  the  streets,  alleys,  squares,  etc. 

We  think  the  words,  "  together  with, "  as  used  in  the 
section  show  conclusively  that  the  limitation  of  50  cents 
was  the  maximum  amount  that  could  be  apportioned  to 
buy  all  the  land  within  the  townsite,  inclusive  of  that 
included  within  the  streets,  alleys,  squares,  and  public 
grounds.  This  is  not  only  in  accordance  with  the  gram- 
matical construction  of  the  language  used,  but  50  cents 
per  lot  is  ample  to  cover  the  charge  for  such  purposes. 
While  it  is  true  that  lots  might  be  made  so  large  that  50 
cents  would  not  be  an  adequate  allowance,  yet,  if  lots  are 
made  in  a  convenient  and  somewhere  near  the  ordinary 
size,  the  amount  prescribed  is  ample.  Where  the  govern- 
ment proceeds  to  lay  out  and  dispose  of  a  townsite  under 
the  provisions  of  the  United  States  Revised  Statutes,  sec- 
tion 2382  (U.  S.  Comp.  St.  1901,  p.  1455),  the  maximum 
size  of  the  lots  is  prescribed  to  be  4,200  square  feet.  A 
block  360  by  300  feet,  allowing  for  alleys  and  streets  of 
the  ordinary  size,  would  make  twenty-four  of  such  lots, 
approximately  eight  of  such  lots  per  acre.  If  all  of  the 
lots  within  the  townsite  were  sold,  it  would  net  $4  per 
acre  for  the  land  which  is  purchased  from  the  govern- 
ment at  $1.25  per  acre.  It  will  therefore  be  seen  that 
the  lots  could  be  made  very  much  larger  than  the  maxi- 
mum permitted  under  the  section  of  the  federal  statute, 
supra,  besides  making  ample  allowance  for  streets,  alleys. 
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and  public  grounds,  and  still  enable  cities  to  keep  within 
the  prescribed  limitation  of  60  cents. 

It  is  contended  by  counsel  for  the  petitioner  that  the 
maximum  charge  which  the  trustee  may  make  for  coun- 
sel fee  for  moneys  expended  in  the  acquisition  of  the 
title  and  for  the  administration  of  the  trust,  including 
reasonable  charges  for  the  trustee,  is  |1.  It  is  the  con- 
tention of  counsel  for  respondent  that  the  limitation  of  $1 
only  applies  as  a  limitation  upon  the  charges  which  the 
trustee  may  make  for  his  time  and  services  while  employed 
in  the  administration  of  the  trust.  We  think  the  section 
of  the  statute  will  not  bear  the  construction  contended 
for  by  counsel  for  the  respondent. 

In  quoting  section  7,  supra,  we  have  followed  the  official 
copy  as  it  appears  in  the  enrolled  bill.  In  printing  the 
statute  the  printer  has  not  followed  the  punctuation  used 
in  the  original.  The  printed  copy  contains  a  comma  after 
the  words  "for  counsel  fee,"  but  there  is  no  such  comma 
in  the  original.  The  use  of  the  word  "including"  shows, 
we  think,  that  the  charges  for  time  and  services  of  the 
trustee  were  intended  to  be  embraced  within  the  maxi- 
mum charge  of  $1  for  each  lot,  which  was  also  to  be 
inclusive  of  counsel  fee  and  for  moneys  expended  in  the 
acquisition  of  the  title  and  the  administration  of  the 
trust.  Ordinarily  the  sum  of  $1  would  be  ample  to  cover 
all  of  the  purposes  mentioned.  The  corporate  townsite 
embraced  587  acres  which  was  divisible  into  4,000  or 
more  lots. 

It  was  doubtless  the  purpose  of  the  legislature  to  fix  a 
maximum  beyond  which  the  trustee  could  not  go,  and  at 
the  same  time  make  the  same  high  enough  for  all  ordi- 
nary purposes.  Prior  to  the  amendment  of  1871,  the 
maximum  for  this  purpose  was  50  cents  per  lot.  It 
appears  from  the  answer  of  the  respondent  that  there 
was  a  great  deal  of  litigation  involved  over  the  townsite 
between  the  citizens  and  persons  claiming  portions  of  the 
land  under  mining  locations.  The  trustee  allowed  $3.45 
per  lot  as  a  reasonable  counsel  fee.     This  may  not  have 
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been  excessive  for  the  services  rendered,  but  the  trustee 
is  governed  by  the  provisions  of  the  statute,  and,  so  far 
as  he  is  concerned,  a  fee  may  not  be  paid  which,  together 
with  moneys  expended  in  the  acquisition  of  the  title  and 
the  administration  of  the  trust  and  for  reasonable  charges 
for  the  services  of  the  trustee,  will  exceed  $1  per  lot. 
This  construction  of  the  section  we  believe  to  be  in 
accordance  with  the  plain  import  of  the  language  used. 

The  contention  of  counsel  for  petitioner  that  the  trustee 
is  not  entitled  to  impose  any  charge  upon  the  lot  claim- 
ants to  defray  the  expenses  of  survey  is  not  well  taken, 
so  far  as  anything  appears  in  this  proceeding.  There  is 
nothing  in  section  5,  supra,  or  in  the  statute,  providing  a 
method  for  obtaining  an  expression  of  opinion  upon  the 
part  of  the  citizens  upon  the  question  of  the  necessity 
for  a  survey.  It  is  presumed  that  the  trustee  will  do  his 
duty,  and  that  he  will  not  cause  a  survey  to  be  made  con- 
trary to  the  opinion  of  the  citizens  of  the  town.  There 
must  of  necessity  be  a  survey,  and  the  town  divided  into 
lots,  streets,  alleys,  public  squares,  etc.  Whether  or  not 
former  surveys  made  by  several  parties  of  different  por- 
tions of  land  embraced  within  the  townsite  would  be  suffi- 
cient cannot  be  determined  in  this  proceeding.  Respond- 
ent has  set  up  in  his  answer  ample  justification,  we  think, 
for  making  a  survey.  Accepting  his  allegations  as  true 
for  the  purposes  of  the  statute,  the  presumption  may 
properly  be  indulged  in  that  the  citizens  of  the  town, 
seeking  the  benefits  of  the  townsite  statutes,  favored 
whatever  was  necessary  to  carry  out  the  purposes  of  such 
townsite.  The  petitioner  not  only  has  failed  to  make  a 
showing  that  would  warrant  us  in  saying  that  the  charge 
made  by  the  trustee  for  the  survey  is  illegal,  but  it  appears 
that  the  only  survey  ever  made  of  the  lot  here  in  question 
was  that  made  by  direction  of  the  trustee.  Petitioner, 
while  relying  on  the  survey,  and  claiming  its  benefits,  will 
not  be  heard  to  question  its  validity. 

The  contention  of  the  petitioner  that  the  trustee  is  not 
authorized  to  make  any  charge  for  services  rendered  by 
himself  because  of  the  fact  that  he  became  trustee  of  the 
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townsite  by  virtue  ot  his  office  as  district  jud^e  is  with- 
out merit  The  compensation  allowed  the  trustee  under 
the  statute  is  not  a  fee  or  perquisite  of  the  office  of  dis- 
trict judge,  and  hence  does  not  come  within  the  prohibi- 
tion of  section  10  of  article  6  of  the  constitution,  which 
forbids  a  judicial  officer,  other  than  justices  of  the  peace 
or  city  recorders,  from  receiving:  to  his  own  use  any  fees 
or  perquisites  of  office. 

While  the  respondent  became  townsite  trustee  by  vir- 
tue of  his  office  as  district  judge,  and  while  aa  such  trus- 
tee certain  of  his  duties  were  judicial  in  character  and 
others  ministerial,  his  trusteeship  was  at  all  times  sepa- 
rate and  distinct  from  his  office  as  district  judge.  It  is 
not  an  office  within  the  meaning  of  the  constitution  which 
prohibits  a  judge  from  accepting  any  office  other  than  a 
judicial  office  during  the  term  for  which  he  is  elected. 
{Pfxyple  V.  Nichols.  52  N.  Y.  484,  11  Am.  Rep.  734;  In  re 
Hathaway,  71  N.  Y.  238;  Underwood  v.  McDvgee,  15 
Mich.  366,  93  Am.  Dec  194;  Shurbun  v.  Hooper,  40  Mich. 
504;  U.  S.  V.  Germaine,  99  U.  S.  508,  25  L.  Ed.  482;  U.  S. 
V.  HartweU,  6  Wall.  385, 18  L.  Ed.  830;  Louisville  R.  Co.  v. 
WHson,  138  U.  S.  601,  11  Sup.  Ct.  405,  34  L.  Ed.  1023; 
AvSmordt  v.  Hedden.  137  U.  S.  310, 11  Sup.  Ct  103,  34  L. 
Ed.  674;  Bunn  v.  People.  45  III.  397;  Hand  v.  Cook,  29 
Nev.  518.) 

The  duties,  imposed  by  the  trust  do  not  naturally 
belong  or  pertain  to  the  office  of  district  judge,  nor  is  it 
incumbent  upon  a  district  judge  to  accept  such  trust. 
There  is  nothing  in  the  constitution  forbidding  a  judge 
receiving  compensation  for  such  services,  and  it  is  well 
settled  in  principle  that  he  may  accept  a  compensation 
for  such  services.  {Crosman  v.  NightiTigiU,  1  Nev.  323; 
State  V.  LaOrave,  23  Nev.  373;  State  v.  Laughton,  19 
Nev.  202;  Love  v.  Baehr,  47  Cal.  364,  and  authorities 
cited,  supra.) 

The  petitioner  sets  out  alleged  irregularities  on  the 
part  of  the  trustee  in  prematurely  publishing  the  notice 
for  applicants  to  present  their  claims.  The  statute  pro- 
vides that  the  trustee  within  ninety  days  after  the  receipt 
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of  a  patent  for  the  townsite  shall  give  public  notice 
thereof  by  publication  in  a  newspaper  published  in  the 
county  in  which  such  town  shall  be  situated.  (Comp. 
Laws,  341. )  The  trustee  published  the  notice  upon  the 
receipt  of  the  receiver's  duplicate  receipt  from  the  fed- 
eral land  office,  without  waiting  for  the  issuance  of  tiie 
patent.  It  is  well  settled  that  the  patent  relates  back 
to  the  time  of  the  issuance  of  the  duplicate  receipt,  and 
that  title  virtually  passes  when  such  receipt  is  issued. 
The  trustee  gained  time  in  the  execution  of  the  trust  by 
not  waiting  for  the  patent  to  actually  issue.  The  peti- 
tioner filed  his  application  in  pursuance  of  this  notice, 
and  no  injury  resulted  to  him  from  such  publication.  A 
tot  claimant  who  files  an  application  for  a  lot  in  pursu- 
ance of  such  a  notice  will  not  be  heard  to  question  the 
regularity  of  the  same.  The  notice  may  be  irregular, 
but  it  was  not  void.  It  accomplished  all  the  purpose 
which  a  notice,  unquestionably  regular,  could  have  accom- 
plished in  so  far  as  all  claimants  were  concerned  who 
filed  application  in  pursuance  thereof.  As  to  such  claim- 
ants, the  sufficiency  and  regularity  of  the  notice  is  not 
open  to  question. 

While  counsel  for  petitioner  attacked  the  authority  of 
the  trustee  to  allow  any  charge  whatever  for  the  survey 
under  section  5,  stiyra,  little,  if  anything,  has  been  said 
about  the  limitation,  if  any,  imposed  by  that  section  upon 
the  amount  of  the  charge.  As  it  is  important  not  only 
for  this  case,  but  for  the  administration  of  townsites  in 
the  future  that  all  questions  touching  limitations  upon 
charges  be  decided,  we  think  it  should  be  determined 
whether  the  legislature  intended  to  impose  a  limitation 
as  to  the  charge  for  the  money  by  the  use  of  the  expres- 
sion, "a  fee  of cents  for  each  lot.    We  think  the 

legislature  did  not  contemplate  that  a  charge  of  more 
than  $1  should  ever  be  made,  hence  the  use  of  the  sign 

and  word  " cents."    The  legislature  fixed  a  definite 

maximum  limitation  for  all  other  character  of  charges, 
and  we  think  it  was  its  intention  so  to  do  in  this  case,  so 
that  there  might  be  a  definite  maximum  amount  which 
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should  fix  the  total  limitation  of  charges  which  could  be 
imposed  upon  the  lot  claimant.  In  view  of  the  large 
number  of  lots  involved  in  most  every  townsite,  there  is 
ample  room  for  a  reasonable  allowance  for  the  survey 
within  the  maximum  limit  of  $1,  and  this  the  legislature 

doubtless  considered  when  it  used  the  terms  " cents. " 

We  do  not  wish  to  be  understood  as  holding  that  a  trustee 
may  arbitrarily  fix  a  maximum  charge  for  any  or  all  the 
various  items  of  charge  mentioned  in  the  sections  of  the 
statute,  supra.  The  duties  of  his  trust  require  that  in 
every  instance  he  determine  a  reasonable  charge  within 
the  limits  fixed  by  the  statute. 

If  it  had  appeared  in  this  proceeding  that  the  respond- 
ent was  refusing  to  execute  and  deliver  a  deed  to  the 
petitioner  upon  a  valid  tender  of  the  maximum  amount 
which  the  trustee  could  impose  under  any  state  of  facts 
shown  by  this  proceeding,  to  wit,  $5.50,  then  doubtless 
the  writ  of  mandate  would  lie,  for  the  statute  imposes 
a  duty  upon  the  trustee  to  deliver  a  deed  in  such  cases. 
(Comp.  Laws,  345,  supra.)  It  does  not  appear  that  the 
petitioner  has  made  such  a  tender,  and,  as  the  writ  will 
only  issue  in  cases  where  the  petitioner  shows  a  clear 
legal  right  thereto,  the  application  for  a  peremptory  writ 
must  be  denied. 

It  is  so  ordered. 
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THE  STATE  OF  NEVADA,  EX  rbl.  RACHEL 
SCHLOSS,  Petitioner,  v.  THERON  STEVENS, 
Respondent. 

1.  Pbohibition — Natube  and  GaoiTNiie — Act  of  Public  OmcEB — 

TOWNSITE  TBUBTEB. 

Under  Comp.  Laws.  34C  providing  tliat.  If  all  the  lots  lii  a 
townalte  ai^e  not  legally  conveyed  to  the  proper  owners  within 
one  year  after  tbey  have  been  passed  upon  by  the  district 
JndKe  as  townslte  trustee,  or  In  case  of  contest,  within  thirty 
days  after  the  contest  shall  have  been  finally  determined,  they 
ahall  be  sold  to  the  highest  bidders,  prohibition  is  a  proper 
remedy  to  prevent  the  sale  of  the  lots  where  the  failure  to 
legnllj-  convey  to  tbe  proper  owners  is  due  to  the  Imposition  of 
excessive  charges  by  the  townslte  trustee  as  a  condition  prece- 
dent thereto. 

2.  Pbohibition  —  Nature    and    Gbound — Existence    op    Otheb 

Reuedy. 

Where  a  townaite  trnstee  on  the  refuaal  of  a  lot  claimant  to 
pay  excessive  charges  impoaed  proceeds  to  sell  the  lot,  there  is 
no  other  adequate  remedy  affecting  the  right  to  the  remedy  by 
writ  of  prohibition;  Individual  suits  to  settle  tbe  rights  of  the 
claimant  not  being  an  adequate  remenly. 

Original  proceeding.  Application  by  the  State,  on 
the  relation  of  Rachel  Schloss,  for  writ  of  prohibition 
affainst  Theron  Stevens.     Granted. 

The  facta  sufficiently  appear  in  the  opinion. 

James  T.  Redington,  for  Petitioner. 
Detek  &  Carney,  for  Respondent. 

Per  Curiam: 

This  is  an  original  proceeding  in  prohibition.  The  pro- 
ceeding grows  out  of  a  state  of  facts,  some  of  which  are 
identical  with  those  involved  in  the  mandamus  case 
against  the  same  respondent  (No.  1953;  34  Nev.  128.) 
The  petitioner  alleges  that  she  made  application  for  two 
certain  lots  to  the  respondent  as  trustee  of  the  Goldfield 
townsite,  which  application  was  allowed,  but  that  the 
amount  assessed  against  said  lots  by  the  trustee  was 
$17.  Believing  that  said  amount  was  largely  illegal  and 
excessive,  and   being  so    advised,  she   refused   to  pay 
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such  amount,  and  the  deed  remains  undelivered.  On  the 
30th  day  of  December,  1910,  the  trustee  advertised  peti- 
tioner's lots,  together  with  others,  for  sale,  the  sale  to  be 
by  public  auction  on  the  1st  day  of  February,  1911.  It 
is  to  prohibit  a  sale  in  pursuance  of  this  notice  that  this 
proceeding  was  instituted.  At  the  time  the  petition  was 
filed,  this  court  issued  a  restraining  order  suspending 
further  proceedings  under  the  advertisement  for  sale 
until  this  proceeding  was  determined.  Respondent  has 
filed  a  motion  to  quash  the  proceedings  and  a  demurrer 
to  the  petition,  both  going  to  the  same  question — whether 
prohibition  is  an  appropriate  remedy. 

Section  8  of  the  act  approved  February  20,  1869,  as 
amended  March  5, 1877  (Comp.  Laws,  346),  reads  in  part 
as  follows:  "If  all  the  lots,  blocks,  shares,  or  parcels  of 
such  land  are  not  legally  conveyed  to  the  proper  owners 
before  the  expiration  of  one  year  after  the  same  shall 
have  been  passed  upon  by  the  corporate  authorities  or 
judge,  or,  in  case  of  contest,  within  thirty  days  after  such 
contest  shall  have  been  finally  determined,  the  same  shall 
be  sold  to  the  highest  bidder,  and  the  proceeds  applied  to 
the  erection  of  public  buildings  for  the  benefit  of  such 
dty  or  town,  or  to  the  construction  of  water-works  for 
the  purpose  of  conveying  water  into  such  city  or  town, 
after  paying  their  proportionate  share  of  the  purchase 
money  and  other  expenses  incurred  by  publication  and 
sale."  The  respondent  is  proceeding  to  sell  under  the 
provisions  of  section  8,  aupra.  As  we  stated  in  the  man- 
damua  case,  the  petitioner  here  is  not  in  a  position  to 
question  the  regularity  of  the  original  notice  to  claimants 
of  lots,  and  hence  cannot  base  any  alleged  irregularity  in 
that  notice  as  a  ground  of  attack  upon  the  validity  of 
the  notice  of  sale  under  section  8,  aupra. 

Whether  this  is  an  appropriate  case  for  the  issuance  of 
the  writ  of  prohibition  presents  a  question  upon  which 
the  court  has  found  some  difficulty  in  reaching  a  conclu- 
sion. The  case  is  aui  generis.  The  respondent  became 
trustee  by  virtue  of  his  office  as  district  judge  under  the 
provisions  of  the  federal  and  state  statutes  governing  the 
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acquisition  of  townsites  and  the  disi)osition  of  lots  therein 
to  the  settlers.  In  his  capacity  as  said  trustee  the  judge 
performs  certain  duties  that  are  purely  executive  or  min- 
isterial, while  others  are  in  their  nature  judicial  or  quasi- 
judicial,  in  that  he  exe'rcises  a  discretion  in  determining 
the  reasonableness  of  certain  charges,  within  certain  fixed 
limitations,  which  he  is  authorized  to  impose.  While  coun- 
sel for  the  petitioner  herein  has  sought  to  place  a  broader 
construction  on  the  case  of  Jennett  v.  Stevens,  33  Nev. 
527,  decided  by  this  court  in  December  last,  than  is  war- 
ranted by  a  reading  of  that  opinion,  we  did  hold  that  the 
trustee's  colleague  upon  the  district  bench  was  without 
jurisdiction  to  compel  him  by  mandamus  to  issue  his  deed 
in  that  particular  case,  for  the  reason  that,  as  he  was 
townsite  trustee  by  virtue  of  .his  office  as  district  judge, 
he  was  not  an  inferior  officer  within  the  purview  of  a 
writ  of  Tnandamus. 

In  that  case  we  regarded  the  determination  of  the 
amount  which  the  trustee  was  entitled  to  impose  as  an 
exercise  of  a  duty  judicial  in  character.  Whether  or  not 
he  went  beyond  the  limitations  of  the  statute  was  not  a 
matter  which  his  colleague  on  the  bench  could  determine 
by  a  proceeding  in  mandamus,  for  the  reason  that  the 
law  of  mandamv3  does  not  regard  a  person  performing  a 
duty  or  trust  by  virtue  of  his  office  as  a  judge  as  infe- 
rior to  another  judge  of  equal  judicial  power,  though  the 
former  is  not  acting  strictly  in  his  capacity  as  judge. 

The  constitution  of  this  state  gives  this  court  the  power 
to  issue  writs  of  prohibition.  There  are  no  statutory 
provisions  now  in  force  regulating  its  exercise.  It  is  an 
ancient  common-law  writ,  and  whatever  functions  it  had 
at  common  law  this  court  now  possesses.  This  court  in 
a  number  of  cases  has  had  occasion  to  issue  the  writ  to 
inferior  courts,  and  has  not  before  had  occasion  to  con- 
sider whether  more  extensive  powers  may  be  exercised 
under  it.  The  general  rules  governing  the  issuance  of 
the  writ  have  been  often  stated  by  this  court  and  need  not 
be  repeated  here,  but  in  every  instance  where  this  court 
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has  heretofore  had  occasion  to  issue  the  writ  it  has  been 
to  an  inferior  court. 

High,  in  his  work  on  Extraordinary  Legal  Remedies,  in 
section  762,  says:  "The  writ  of  prohibition  may  be  defined 
as  an  extraordinary  judicial  writ,  issuing  out  of  a  court 
of  superior  jurisdiction  and  directed  to  an  inferior  court, 
for  the  purpose  of  preventing  the  inferior  tribunal  from 
usurping  a  jurisdiction  with  which  it  is  not  legally  vested. " 

In  section  764a  the  same  author  says:  "The  appropri- 
ate function  of  the  remedy  is  to  restrain  the  exercise  of 
unauthorized  judicial  or  giM»t- judicial  power,  which  is 
regarded  as  a  contempt  of  the  state  or  sovereign,  and 
which  may  result  in  injury  to  the  state  or  to  its  citizens. 
Three  conditions  are  necessary  to  warrant  the  granting  of 
the  relief:  First,  that  the  court  officer,  or  person  against 
whom  it  is  sought  is  about  to  exercise  judicial  or  qimai- 
judicial  power;  second,  that  the  exercise  of  such  power 
is  unauthorized  by  law;  third,  that  it  will  result  in  injury 
for  which  no  other  adequate  remedy  exists.  And  the 
remedy  may  be  invoked  against  any  body  of  persons  or 
officers  assuming  to  exercise  judicial  or  ftuui-judicial 
powers,  although  not  strictly  or  technically  a  court" 

While  the  great  function  of  the  writ  of  prohibition  is 
to  restrain  courts  and  judicial  tribunals  from  exceeding 
their  jurisdiction,  and  most  of  the  cases  where  the  writ 
has  issued  are  of  this  character,  nevertheless  the  writ 
has  not  been  restricted  exclusively  to  such  class  of  cases, 
but  it  has  run  to  other  officers  exercising  or  attempting 
to  exercise  judicial  or  7wa*i- judicial  functions  beyond 
their  powers,  where  no  other  adequate  remedy  existed. 
Examples  of  cases  of  the  latter  character  may  be  found 
in  the  following  authorities; 

In  New  York  the  writ  was  held  to  be  properly  issued 
to  restrain  a  mayor  from  hearing  and  determining 
charges  preferred  against  a  police  or  fire  commissioner. 
{People  V.  Sherman,  66  App.  Div.  231,  72  N.  Y.  Supp.  718; 
same  case  on  appeal,  171  N.  Y.  684,  64  N.  E.  1124.) 

The  writ  has  been  issued  in  Alabama  requiring  a  judge 
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not  to  hear  or  determine  a  writ  of  habeas  corpus  {Re  John 
WHliams,  150  Ala.  489,  43  South.  490,  10  L.  R.  A.  1129, 
124  Am.  St.  Rep.  79) ;  in  Maine,  restraining  a  board  of 
county  commissioners  from  appointing  an  agent  to  open 
a  way  laid  out  by  them  (Harriman  v.  County  Commisgion^ 
era,  53  Me.  83) ;  in  Wisconsin,  to  prevent  a  court  commis- 
sioner from  exceeding  his  jurisdiction  (Potter  v.  Frohbaek, 
133  Wis.  1,  112  N.  W.  1087);  in  Michigan,  to  prevent  a 
common  council  from  proceeding  to  remove  a  city  coun- 
selor (Speed  V.  Cmnmon  Council,  98  Mich.  360,  57  N.  W. 
406,  22  L.  R.  A.  842,  39  Am.  St  Rep.  555) ;  in  Massachu- 
setts, to  prevent  a  board  of  county  commissioners  from 
determining  damages  for  taking  land  for  a  passenger 
station  (Railroad  Company  v.  County  Commissioners,  127 
Mass.  50,  34  Am.  Rep.  338) ;  and,  in  Kentucky  ( Thomas 
v.  Thompson,  102  S.  W.  849),  it  was  held  that  the  writ  of 
prohibition  was  the  proper  one  to  restrain  a  city  council 
from  acting  for  the  purpose  of  removing  a  chief  of  police. 
That  the  common-law  writ  of  prohibition  is  not  con- 
fined exclusively  to  courts  or  judicial  tribunals  was  held 
to  be  the  law  by  the  constitutional  court  of  South  Caro- 
lina in  the  early  case  of  State  v.  Commissioner  of  Roads, 
1  Mill.  Const.  55,  decided  in  1817,  and  reported,  with 
elaborate  note,  in  12  Am.  Dec  597.  From  that  decision 
we  quote  the  following:  "Thus  it  would  seem,  if  we  pur- 
sue these  principles  that  the  courts  have  authority  by 
this  proceeding  to  supervise  the  execution  of  the  laws, 
not  merely  by  keeping  inferior  tribunals  within  their 
proper  jurisdiction,  but  also  by  enforcing  a  correct  exe- 
cution of  the  laws,  as  well  the  common  as  the  statute 
law.  To  the  generality  of  this  rule  there  will,  of  course, 
be  exceptions  pointed  out  by  the  nature  and  object  of 
this  proceeding.  If,  then,  the  authority  of  these  courts 
be  thus  extensive,  and  such  be  the  objects  of  this  pro- 
ceeding, what  reason  can  there  be  to  limit  its  operation 
merely  to  the  regulation  of  inferior  courts?  Why  should 
it  not  extend  to  other  public  functionaries  who  are 
charged  with  the  execution  of  the  laws,  and  to  corporate 
bodies  whose  existence  and    whose  privileges  are  an 
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emanation  of  the  sovereign  authority?  Accordingly  we 
do  find  the  writ  of  prohibition  directed  to  persons,  whose 
character  and  functions  had  little  or  nothing  of  a  judicial 
nature  about  them.  Thus,  prohibition  has  been  a  com- 
mon remedy  to  restrain  the  excess  or  abuse  of  visita- 
torial authority  in  cases  of  eleemosynary  corporations. 
(1  Woodeson,  472,  473,  479.  484.)  There  is,  it  is  true,  in 
the  duty  of  the  visitors  of  these  institutions  a  power  to 
determine  in  some  cases  on  the  rights  of  individuals  in 
relation  to  the  corporation  of  which  they  are  visitors,  but 
they  do  this  more  in  the  character  of  private  trustees  than 
as  public  judges.  They  are  appointed  by  the  founders, 
or  their  authority  results  to  them  as  the  heirs  of  the 
founders.  (1  Woodeson,  474.)  It  is  impossible  to  imagine 
a  tribunal  less  resembling  those  which  have  been  usually 
and  property  denominated  courts  than  would  be  the 
forum,  if  so  we  may  be  permitted  to  speak,  of  a  visitor 
of  one  of  these  institutions.  Less  of  the  judicial  char- 
acters, or  a  more  shadowy  resemblance  of  judicial  func- 
tions, cannot  be  conceived  to  exist,  yet  they  are  usually 
restrained  byproceedings  in  prohibition,  when  they  exceed 
or  abuse  their  authority.  From  this  example  alone,  and 
the  cases  which  establish  it  are  numerous,  it  will  appear 
that  prohibitions  are  not  exclusively  directed  to  courts, 
and  that,  if  judicial  functions  in  those  to  whom  they  are 
directed  be  necessary  at  all,  as  their  foundation,  they 
need  not  be  very  extensive,  or  very  strongly  marked. 
But  I  am  of  opinion  that  in  our  habit  of  thinking  on 
this  subject  we  have  mistaken  the  derivative  for  the 
original.  The  origin  of  this  proceeding,  as  we  have  seen 
from  the  authorities  quoted,  was  to  secure  the  sovereign 
rights,  and  preserve  the  public  quiet.  It  was  an  emana- 
tion of  the  great  executive  authority  of  the  king,  dele- 
gated to  his  courts,  and  particularly  to  the  king's  bench 
(1  Bi.  Com.  481-482),  one  of  his  prerogative  writs,  neces- 
sary to  perfect  the  administration  of  his  justice,  and  the 
control  of  subordinate  functionaries  and  authorities.  By 
the  writ  of  mandamus  he  commanded  what  ought  to  be 
done,  and  by  the  writ  of  prohibition  he  forbade  what 
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ought  not  to  be  done,  in  cases  where  the  g:eneral  authority 
was  not  denied,  or  not  intended  to  be  resumed." 

In  StaU  V.  Ymmg,  29  Minn.  474, 523,  9  N.W.  737, 738,  the 
court,  considering  a  similar  question,  said:  "The  writ  of 
prohibition  issues  usually  to  courts  to  keep  them  within 
the  limits  of  their  jurisdiction.  But  it  may  also  issue  to 
an  ofiicer  to  prevent  the  unlawful  exercise  of  judicial  or 
giMwi-judicial  power;  and,  the  other  reasons  for  it  exist- 
ing, we  see  none  why  it  should  not  issue  to  a  person  or 
body  of  persons  not  being  in  law  a  court,  nor  strictly  oflS- 
cers.  •  •  •  Three  things  are  essential  to  justify  the 
writ:  First,  that  the  court,  officer,  or  person  is  about  to 
exercise  judicial  or  Tuosi-judicial  power;  second,  that  the 
exercise  of  such  power  by  such  court,  officer,  or  person  is 
unauthorized  by  law;  third,  that  it  will  result  in  injury 
for  which  there  is  no  other  adequate  remedy." 

In  the  case  under  consideration,  which  aa  before  stated 
is  8u,i  generis,  the  trustee  will  sell,  unless  prevented  by 
some  procedure,  the  lots  of  petitioner,  and  others  simi- 
larly situated,  at  public  auction  under  the  provisions  of 
section  8,  supra.  If  permitted,  this  sale  of  the  lots,  to 
which  petitioner  is  entitled  upon  paying  the  legal  charge, 
will  take  place  because  of  the  fact  that  respondent  has 
demanded  therefor  an  amount  of  money  in  excess  of  his 
power  to  impose.  The  law  invests  the  trustee  with  power 
to  sell  lots  which  are  not  legally  conveyed  to  the  proper 
owners  before  the  expiration  of  one  year  after  the  same 
shall  have  been  passed  upon  by  the  judge.  Deeds  to  the 
lots  in  question  have  been  made  out,  and  have  not  been 
delivered  because  of  an  excessive  charge  of  the  trustee, 
beyond  his  power  to  impose.  The  law  will  regard  that 
as  done  which  ought  to  have  been  done,  and  will  hold 
that  the  failure  to  deliver  the  deeds  does  not  bring  the 
lots  in  question  strictly  within  the  provisions  of  section  8, 
supra,  so  aa  to  cut  off  the  privilege  of  the  lot  claimant 
from  paying  the  maximum  charge  which  the  trustee 
might  impose  at  any  time  prior  to  sale.  The  respondent 
ought  not  to  be  permitted  to  sell  the  lota  of  petitioner  and 
others  similarly  situated  so  long  as  they  stand  ready  to 
pay  such  maximum  amount 
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There  is  no  other  adequate  remedy  in  a  case  of  this 
kind,  unless  we  concede  a  multitude  of  suits  to  settle 
the  rights  of  individual  claimants  an  adequate  remedy, 
which  we  do  not  so  consider,  especially  in  view  of  the 
public  nature  of  the  matter. 

As  we  held  in  the  mandamus  case,  $5.50  is  the  maxi- 
mum charge  which  the  trustee  can  lawfully  impose  for 
the  first  lot  under  the  provisions  of  section  7  of  the  act 
of  1869,  supra,  and  section  5  of  the  supplementary  act  of 
1871,  supra.  For  additional  lots  this  charge  is  reduced 
by  $2  under  the  provisions  of  said  section  7,  so  that  the 
maximum  charge  against  an  individual  purchaser  of  more 
than  one  lot  is  $5,50  for  the  first  lot  and  $3.50  for  each 
additional  lot  Petitioner  herein  was,  and  is  therefore, 
entitled  to  the  trustee's  deed  for  the  two  lots  described 
in  the  petition  upon  paying  the  petitioner  the  sum  of  $9. 
We  think  it  justly  due  the  trustee  to  say  that  in  making 
the  charges  he  did  he  acted  as  he  believed  the  statute 
warranted,  and  that  his  construction  of  the  same  resulted 
only  from  an  honest  difference  of  opinion,  and  not  from 
any  desire  to  impose  an  excessive  charge.  These  cases 
are  of  public  advantage,  in  that  they  have  afforded  an 
opportunity  to  settle  the  construction  of  provisions  of 
the  statute  in  which  there  has  been  no  little  conflict  of 
opinion. 

It  is  ordered  that  the  writ  issue  prohibiting  respondent 
from  selling  petitioner's  lots,  or  the  lota  of  any  other 
claimant  similarly  situatfed  and  who  regularly  filed  a 
claim  for  a  lot  or  lots  with  the  respondent,  provided  she 
or  they  payor  offer  to  pay  to  respondent  the  sum  of  $5.50 
for  a  single  lot,  and  at  the  rate  of  $3.50  for  additional  lots 
included  in  same  deed,  so  claimed  at  any  time  prior  to  the 
day  hereafter  to  be  fixed  by  respondent  for  the  sale  of 
unconveyed  lots,  and,  provided  further,  that  the  date  of 
the  sale  of  all  other  lots  at  public  auction  be  made  not 
less  than  ten  days  from  the  date  of  service  of  the  writ  or 
a  copy  of  this  order,  and  that,  subject  to  the  provisions 
of  this  order,  the  temporary  restraining  order  heretofore 
made  be  and  the  same  is  hereby  vacated. 
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[No.  187fll 

THE  STATE  OF  NEVADA,  Respondent,  v.  PATRICK 
C.  CASEY.  Appellant. 

1.  iNDICTUBIfT  AND    INFOBUATION — MOTIOK    TD   QUASH DlBQtlALIFI- 

CATION  OF  GBARD  JUBOBS HEABINO  ON   AFFIDAVITS. 

Wbere  accused,  la  support  of  bis  motion  to  quasb  the  hidlrt- 
ment  Tor  nonrestdence  of  a  grand  Juror,  presented,  an  affidavit 
on  [nfciriuatlon  and  belief  averring  that  fairt.  he  couid  not 
complain  of  the  presentation  by  the  state  of  an  affidavit  of  the 
Juror  averring  hts  reeidence  and  the  disposition  by  the  court 
of  the  motion  on  the  affidavits,  and  accnsed.  If  desiring  the 
presence  of  the  grand  Juror,  should  have  subpenaed  him.  or 
taken  his  testimony  by  deposition. 

2.  Gband  Jctby^Nuubeb  of  Juboks. 

Twelve  quallfled  grand  Jurors  are  a  legal  body,  and  may 
return  an  Indictment. 

3.  Cbiuinal     Law  —  Change    of    Venue  —  Pbejuoice     AoAiitsT 

Accused. 

To  require  a  change  of  venue  under  Comp.  Laws.  42T1.  pro- 
viding for  a  change  of  venue  on  the  ground  that  a  fair  trial 
cannot  be  bad  in  the  county  wbere  the  Indictment  Is  pending. 
It  Diust  appear  that  the  prejudice  against  tbe  accused  Is  so 
great  as  to  prevent  a  fair  trial,  and  it  is  not  sufficient  merely 
to  show  that  great  prejudice  exists  against  blm. 

4.  Cbiuinal     Law  — Change    or    Venue  — Pbejudice     Against 

Accused. 

Where  there  was  great  feeling  against  accused  in  the  town 
where  the  offense  was  committed,  but  that  feeling  did  not  per- 
meate tbe  entire  county,  which  contained  between  four  and 
five  thousand  possible  Jurors,  and  man;  of  the  Jurors  were 
drawn  from  portions  of  the  county  where  the  victim  of  accoaed 
was  unknown,  and  where  the  crime  was  hardly  known  of  or 
discussed,  the  refusal  to  grant  a  change  of  venue  on  tbe 
ground  of  the  prejudice  against  accused  was  not  erroneous. 

5.  Cbiminal  Law— Change  of  Venuf — Discbetion  or  Trial  Coitbt. 

A  motion  for  a  change  of  venue  Is  addressed  to  the  sound 

discretion  of  the  trial  court,  and  where  It  Is  possible  to  secure 

an  Impartial  Jury  the  denial  of  the  motion  Is  within  tbe  court's 

discretion. 

G.  JuBV — Qualifications  of  Jubobs — Examination  on  I'oib  Dibb. 

In  determining  the  condition  of  a  Juror's  mind  as  to  his 
qualincntions.  nil  of  his  examination' on  votr  dire  should  be 
considered  and  doubts  as  to  hia  qualiflcation  resolved  In  favor 
of  accused. 
7.  JuBT — Qualifications — Opibion. 

.V  challenge  to  a  Juror,  who  on  voir  dire  testified  that  he 
entertained  an  opinion  which  he  could  lay  aside  without  any 
evidence,  and  that  he  could  determine  the  case  according  to  tbe 
evidence  and  tiie  Instructions,  and  that  he  had  not  expressed 
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any  oplnloD,  but  that  he  bad  at  the  present  time  Home  belief 
on  the  Kuilt  or  innocence  of  the  nccuned,  baited  on  what  be  bad 
beard,  was  properly  denied. 

8.  JCBY — Qualifications — Prkiudicb. 

A  challeDge  to  a  Juror,  who  on  voir  dire  admitted  that  be 
entertained  a  prejudice  against  tbe  defense  of  hereditary 
insanity  and  acute  alchollc  Insanity,  and  did  not  bellcTC  In 
their  eslBtence,  but  who  stated  that  If  legal  Insanity  was  abown 
by  tbe  evidence  and  tbe  Instructions  he  would  give  proper 
credit  to  the  defense,  was  properly  denied. 

9.  Cbiminal  IjAW — Insanitt — Defense — Question  fob  Jury. 

Where  a  defense  of  Insanity  is  Interposed  for  accused,  it 
becomes  a  matter  of  evidence,  the  admissibility  of  which  must 
ftrst  be  passed  on  by  the  court  to  determine  the  form  of 
Insanity,  and  It  then  becomes  a  question  of  law  for  tbe  court 
whether  the  form  of  Insanity  attempted  to  be  proved  Is  a  legal 
defense,  and  if  recognized  tbe  defenae  must  be  submitted  to 
the  jury  by  proper  Instructions. 

10.  Jl'BT— DISQL-ALIFICATION   OF  JUROBS. — ABSTRACT  OPINION. 

The  existence  of  a  mere  abstract  opinion  of  a  ]uror,  In 
which  no  element  of  malice  or  unnecessary  prejudlire  enters, 
does  not  form  a  just  ground  for  tbe  rejection  of  tbe  Juror, 
though  be  admits  that  the  defense  of  insanity,  owing  to  Its 
abuse,  raises  a  feeling  of  hostility  to  accused,  and  where  tbe 
evidence  shows  that,  notwithstanding  his  feeling:a  against  tbe 
defense,  the  Juror  will  be  guided  by  the  testimony.  unlnOuenced 
by  any  bias,  he  Is  competent. 

11.  Jury — Impaneling  Jusobs — Triers — Demand. 

It  Is  not  error  to  fall  to  appoint  triers  to  determine  a  chal- 
lenge for  actual  bias,  where  there  has  t>een  no  demand  for  the 
appointment  of  triers. 

12.  Criuinai.  Tjw — Habmlesb  Ebbor — Impanelino  Jurobs — Triers 

— Demand. 

Where  a  Juror,  on  voir  dire,  disclosed  bias  on  the  ground  of 
Iteredltary  insanity,  but  showed  no  bias  to  the  legal  defense  of 
insanity,  tbe  refusal  to  appoint  triers  to  determine  his  bias  on 
the  grouud  of  hereditary  Insanity  was  not  prejudicial. 

13.  CmniNAL  Tjaw — Demonstrative  Evidence — Apuissibilitt, 

Where  accused  shot  decedent  and  resisted  an  Immediate 
arrest  by  a  citizen  by  stabbing  him  with  a  imtfe.  and  the 
defense  relied  oa  drunkenness  and  Insanity,  the  court  properly 
admitted  the  bnlfe  In  evidence. 

Appeal  from  the  District  Ck)urt  of  the  Seventh  Judi- 
cial District  of  the  State  of  Nevada,  Esmeralda  County; 
Peter  J.  Somere,  Judge. 

Patrick  0.  Casey  was  convicted  of  murder  in  the  first 
degree,  and  he  appeals.     Aflirmed. 

The  facts  sufficiently  appear  in  the  opinion. 
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M.  A.  Diskin  and  John  F.  Kunz,  for  Appellant: 

The  admission  of  t^e  ex  parte  affidavit  of  Frank  W. 
Champion  in  opposition  to  defendant's  motion  to  quash 
the  indictment  was  (a)  hearsay;  (b)  the  defendant  was 
deprived  of  the  right  to  be  confronted  by  the  witness  or 
party  making  the  affidavit;  (c)  the  testimony  should  have 
been  taken  by  deposition  instead  of  by  affidavit  in  the 
defendant's  aljsence.  (Comp.  Laws,  3995;  2  Jones,  Evi- 
dence, 302;  Baithvinv.  Flagg,  43  N.  J.  Law,  495;  Cooper 
V.  GaUrraith,  24  N.  J.  Law,  219.) 

The  court  erred  in  denying  appellant's  motion  for  a 
change  of  venue.  The  motion  for  change  of  venue  was 
based  upon  the  affidavit  of  Patrick  C.  Casey,  and  the 
record  of  the  examination  of  talesmen  was  made  a  part 
thereof  on  the  renewal  of  the  motion  after  the  jury  had 
been  selected.  No  counter-affidavits  or  any  other  show- 
ing of  any  kind  was  made  in  opposition  thereto  by  the 
state.  An  enraged  feeling  of  bias  and  prejudice  existed 
against  the  defendant,  and  a  fair  and  impartial  trial  could 
not  be  had.  The  abuse  of  discretion  in  refusing  the 
motion  was  such  that  the  appellate  court  will  afford 
relief.  (State  v.  McLane,  15  Nev.  345;  State  v.  WiUiams, 
3  Nev.  409.)  The  showing  made  by  the  defendant  plainly 
stated  a  case  in  which  it  was  impossible  to  obtain  a  fair 
trial,  the  facts  alleged  therefor  being  uncontradicted  by 
the  state,  and  the  feeling  prevailing  being  such  as  to 
overawe  and  intimidate  even  the  jury  selected.  (State  v. 
Dvryer.  29  Nev.  421;  People  v.  Suesser,  132  Cal.  631,  64 
Pac.  1095;  StaU  v.  Spotted  Hawk,  55  Pac.  1027;  People  v. 
Yoakum,  53  Cal.  566;  State  v.  HiUman.  85  Pac.  63;  Cr.  Pr. 
Act,  sec.  306;  Comp.  Laws,  4271.) 

The  challenge  to  Talesmen  Sands  and  Hicks,  interposed 
by  the  defendant  for  implied  bias,  on  the  grounds  of  their 
having  formed  and  expressed  an  unqualified  opinion  or 
belief  as  to  the  guilt  or  innocence  of  the  defendant, 
should  have  been  granted,  the  examination  not  affirma- 
tively showing  such  opinion  or  expression  to  have  been 
based  solely  on  the  reading  of  the  homicide,  and  showing 
that  from  information  otherwise  obtained  that  they  were 


,,GoogIc 


April,  1911]  State  v.  Casey  157 

Argument  far  Appellant 

both  biased  and  prejudiced  against  the  defendant  (Peo- 
pie  V.  Milier.  125  Cai.  44,  57  Pac.  770;  PeopU  v.  Welia,  100 
Cal.  227,  34  Pac.  718;  State  v.  Dwyer.  29  Nev.  421;  State 
V.  Roberts,  27  Nev.  449;  People  v.  Regis.  5  Cal.  347;  State  v. 
RuWm,  43  Pac.  30;  StaU  v.  Murphy,  37  Pac.  420;  State 
V.  Wilcox.  39  Pac.  368;  State  v.  Otto.  58  Pac.  995;  State  v. 
Morrison,  68  Pac.  48),  and  the  record  shows  defendant 
was  compelled  to  exercise  one  of  his  peremptory  chal- 
lenges on  s^d  Talesman  Sands,  and  defendant  exercised 
all  of  his  peremptory  challenges  allowed  by  law,  and  the 
said  Talesman  Hicks  still  remained  upon  the  jury  selected 
to  try  the  case,  and  defendant  excepted  to  and  objected 
to  the  jury  as  constituted  before  being  sworn.  {Burck  v. 
S.  P.  Co.,  32  Nev.  75;  Cr.  Pr.  Act,  340;  Comp.  Laws,  4305; 
State  V.  Brmim.  70  Ind.  576;  Peoplev,  Casey.  96  N.  Y.  115, 
123;  Fletcher  v.  Christ,  38  N.  E.  473;  Cr.  Pr.  Act,  sec. 
340;  Comp.  Laws,  4305,  subd.  8.) 

The  challenge  for  actual  bias  to  Sands  should  have 
been  sustained,  he  having  in  his  examination  shown  a 
state  of  mind  whereby  he  could  not  act  with  impartiality 
toward  the  defendant,  the  challenging  party,  and  the 
defendant  was  compelled  to  exercise  one  of  his  per- 
emptory challenges  against  said  talesman  and  having 
used  all  of  his  peremptory  challenges  allowed  by  law. 
(Cr.  Pr.  Act,  839,  344;  Comp.  Laws,  4304,  4309.) 

The  court  should  have  appointed  triers  as  required  by 
the  statute  to  determine  the  challenge  for  actual  bias 
interposed  by  defendant  against  Talesman  Sands,  the 
defendant  having  requested  such  triers  to  be  appointed. 
(Cr.  Pr.  Act  344,  345;  Comp.  Laws,  4309,  4310;  State  v. 
Raymond.  11  Nev.  98. ) 

The  admission  of  the  testimony  set  forth  in  exception 
9  of  the  bill  of  exceptions  was  prejudicial  error,  being  a 
fatal  variance  in  the  indictment  and  proof,  tending  to 
prejudice  the  minds  of  the  jury,  and  irrelevant,  imma- 
terial and  incompetent  (Terr.  v.  Rowand,  19  Pac.  595; 
People  V.  Lane,  34  Pac.  856.) 

The  court  erred  in  permitting  the  state  to  read  a  por- 
tion of  the  testimony  given  by  Witness  Mcintosh  at  the 
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coroner'8  inquest,  set  forth  in  exception  10  of  the  bill  of 
exceptions,  as  it  tended  to  prejudice  the  minds  of  the 
jury,  being  improper  testimony  and  improper  redirect 
examination.  (Underbill,  Crira.  Ev.,  sec  223,  p.  274.) 

The  author  states  the  rule  to  be  as  follows:  "The  party 
calling  the  witness  ought,  on  the  examination  in  chief,  to 
interrogate  him  on  all  material  matters.  No  new  ques- 
tions can  be  put  on  redirect  examination  which  are  not 
connected  in  some  way  with  the  cross-examination.  But 
the  courts  of  original  jurisdiction  have  varied  this  rule, 
and  it  remains  for  them  to  determine  whether  in  any 
particular  case  the  facts  warrant  a  departure  therefrom. 
This  discretion  the  appellate  court  will  not  interfere 
with  except  in  the  case  of  its  gross  abuse,  when  manifest 
injustice  would  surely  ensue. "  Citing  Sarttyrious  v.  State, 
2A  Miss.  602,  609,  and  other  authorities. 

And  the  defendant  respectfully  submits  that  the  ver- 
dict was  contrary  to  the  law  and  evidence,  and  assigns  as 
the  reason  therefor  that  no  express  malice  was  shown  for 
the  homicide,  and  also  that,  at  the  time  of  the  commission 
of  the  crime,  the  condition  of  defendant,  due  to  intoxica- 
tion, was  such  that  he  was  mentally  incapacitated  to  have 
and  possess  the  elements  of  deliberation  and  premedita- 
tion necessary  to  constitute  murder  in  the  first  degree. 

The  defendant  respectfully  submits  that  the  judgment 
of  the  lower  court  should  be  reversed,  and  that  he  should 
be  granted  a  new  trial. 

R.  C.  Stoddard,  Attorney-General,  and  L.  B.  Fowler, 
Deputy  Attorney-General,  for  Respondent 

By  the  Court,  Sweeney,  C.  J. : 

The  defendant,  under  the  assumed  name  of  Patrick  C. 
Casey,  was  indicted  by  the  grand  jury  of  Esmeralda 
County,  State  of  Nevada,  for  the  crime  of  murder  in  the 
first  degree,  for  wilfully,  feloniously,  and  with  malice 
aforethought  inflicting  a  mortal  wound  on  Mrs.  Lucy 
Heslip  with  a  loaded  pistol,  from  which  she  died  on  the 
16th  day  of  August,  1909. 
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It  appears  fiDm  the  record  that  on  the  16th  day  of 
Au£:u8t,  1909,  at  about  7  o'clock  in  the  evening,  the 
defendant  shot  and  killed  Mrs.  Lucy  Heslip  and  wounded 
her  companion,  Mrs.  Alice  Mann,  at  Goldfield,  Nevada, 
while  these  ladies,  with  another,  were  seated  in  front  of 
the  Heslip  home.  It  appears  that  on  the  evening  of  the 
tragedy  the  victim  of  the  accused,  Mrs.  Lucy  Heslip,  and 
Mrs.  Alice  Mann  and  Miss  Leury,  while  engaged  in  neigh- 
borly conversation,  were  panic  stricken  by  the  defendant, 
who,  after  coming  up  the  street  to  the  Heslip  residence, 
stopped,  pulled  and  leveled  his  gun,  and  fired  a  couple  of 
shots,  striking  Mrs.  Mann;  and  when  Mrs.  Heslip,  in  a 
half  rising  position,  screamed  "What  do  you  mean?"  the 
defendant  instantly  turned,  faced  Mrs.  Heslip,  leveled  his 
gun,  and  fired  a  buUet  into  the  head  of  the  lady,  causing 
her  almost  instantaneous  death.  The  defendant  then 
turned  out  into  the  street  and,  pretending  to  place  the 
gun  to  his  head,  fired  the  fourth  shot,  making  a  superfi- 
cial wound  in  his  own  head.  The  defendant  then  strolled 
leisurely  down  the  street,  his  pistol  openly  in  his  hand, 
and  when  overtaken  at  Hall  Street  by  Mr.  Dunn,  who  at 
once  disarmed  him,  the  defendant  drew  a  carving  knife 
and  struck  Dunn  in  the  shoulder.  When  cries  of  "  lynch 
him"  were  heard  by  the  defendant,  although  feigning  to 
be  dead  drunk,  he  had  sufficient  presence  of  mind  to 
hastily  request  Officer  Sullivan  to  protect  him  and  hurry 
him  to  the  jail,  and  to  inquire  of  Officer  Sullivan,  before 
being  arrested,  "Are  you  an  officer?" 

The  motive  for  the  crime  asserted  by  the  prosecution 
was  for  revenge  against  Mrs.  Mann  for  repudiating  him, 
and  against  Mrs.  Heslip  for  interfering  with  his  desires. 
In  support  of  the  motive  for  the  defendant's  crime,  and 
his  preparation  for  a  defense  thereto,  it  appears  that  the 
defendant,  four  months  before  the  commission  of  this 
murder,  took  up  his  residence  in  Goldfield  and  lived  with 
one  Jack  Murray,  who  owned  a  cabin  within  a  few  feet 
of  the  home  of  Mrs.  Alice  Mann,  one  of  the  women  shot 
on  the  night  of  this  homicide.  That  Mrs.  Mann  resided 
with  her  husband  for  at  least  two  months  during  the 
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time  the  defendant  resided  with  Murray,  and  that 
the  ordinary  neighborly  and  friendly  courtesies  existed 
between  the  four.  When  Mr.  Mann,  out  of  employment 
in  Goldfield,  left  for  San  Francisco  to  secure  employment, 
the  defendant  began  to  attempt  to  force  his  attentions 
on  Mrs.  Mann  and  to  attempt  to  assume  a  too  familiar 
friendly  relation,  until  he  progressed  to  the  extent  of 
insulting  Mrs.  Mann  with  improper  proposals,  which 
Mrs.  Mann  indignantly  repelled  and  rebuked  the  defend- 
ant for  his  attentions,  and  gave  all  of  her  social  time  to 
visiting  the  Heslips.  This  action  on  the  part  of  Mrs. 
Mann  and  her  refusal  to  have  anything  to  do  with  the 
defendant  aroused  his  unwarranted  jealousy,  and  it 
appears  he  became  greatly  incensed  at  the  Heslips  for 
entertaining  and  protecting  Mrs.  Mann,  in  the  absence 
of  her  husband,  against  the  attempted  attentions  of  the 
defendant  towards  Mrs.  Mann.  Notwithstanding  Mrs. 
Mann  repulsed  the  attentions  attempted  to  be  forced  on 
her  by  the  defendant,  the  defendant  seemed  to  believe 
himself  privileged  in  hia  jealous  rage  to  reprove  her  for 
keeping  so  much  company  with  the  Heslips,  and  he  was 
apparently  jealous  of  the  time  she  spent  away  from  her 
home  in  company  with  the  Heslips,  for  whom  the  defend- 
ant acquired  a  deep  hatred  and  anger  for  some  two  weeks 
prior  to  the  tragedy. 

Between  9  and  11  o'clock  on  the  morning  of  the  day  of 
the  homicide,  the  defendant,  after  borrowing  $1.50  from 
Murray,  told  him  he  was  going  to  get  drunk.  Between 
4  and  6  o'clock  of  the  same  day,  Murray  met  the  defend- 
ant in  the  Turf  Saloon  and  asked  the  defendant  to  have 
a  drink.  The  defendant,  who  had  apparently  been  drink- 
ing, but  who  was  not  very  drunk,  accepted  Murray's  invi- 
tation to  have  a  drink,  saying  to  Murray,  "Jack,  this 
will  make  nine  that  I  have  had."  Whereupon  Murray  told 
him  he  had  enough,  and  that  he  had  better  go  to  bed. 
The  defendant  replied,  "No,  I  am  going  to  get  good  and 
drunk."  After  attempting  to  borrow  a  gun  from  Hilde- 
brandt,  one  of  the  proprietors  of  the  saloon  wherein  the 
defendant  and  Murray  had  taken  this  drink,  the  defend- 
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ant  asked  Hildebrandt  to  loan  him  a  gun,  which  Hilde- 
brandt  refused  to  do.  The  defendant  then  entered  into 
a  discussion  with  Hildebrandt  and  others  on  the  subject 
of  the  defense  of  insanity,  saying,  among  other  things,  in 
effect  to  Hildebrandt  that  "  if  a  man  shoots  another  and 
then  attempts  suicide,  that  will  be  conclusive  evidence  of 
insanity;  that  will  be  a  conclusive  defense  of  insanity  for 
the  shooting."  That  upon  his  failure  to  secure  the  gun 
from  Hildebrandt,  the  defendant  went  home  and  got 
Murray's  pistol,  and  immediately  came  down  to  the  Hes- 
lip  home  for  the  purpose  of  killing  Mrs.  Mann  and  the 
Heslips,  but  succeeded  only  in  part  in  carrying  out  his 
preconceived  murderous  plan  in  the  killing  of  Mrs.  Healip. 

The  defendant  was  tried  on  the  26th  day  of  October, 
1909,  in  the  district  court  of  the  Seventh  Judicial  Dis- 
trict, in  Elameralda  County,  Nevada,  before  a  jury,  found 
guilty  of  murder  in  the  first  degree,  and  sentenced  by 
the  court  to  be  hanged  by  the  neck  until  he  be  dead.  A 
motion  for  a  new  trial  was  made  and  denied,  and,  from 
the  order  denying  the  motion  for  a  new  trial,  defendant 
seeks  relief  in  this  court  to  avoid  the  execution  of  the 
judgment 

(1)  The  defendant  moved  to  quash  the  indictment  upon 
the  ground  that  Frank  Champion,  who  was  a  member  of 
the  grand  jury  who  found  the  indictment,  was  a  nonresi- 
dent of  the  state.  Both  the  defendant  and  his  counsel, 
prior  to  this  attack  upon  the  indictment  on  this  ground, 
waived  in  open  court  all  challenges  and  objections  they 
had  to  the  panel  of  the  grand  jury  and  to  the  qualifica- 
tions of  each  individual  juror  thereof.  (See  Transcript, 
pages  6  and  7. ) 

Conceding,  for  the  purpose  of  considering  this  assigned 
error,  that  counsel  for  defendant  could  renew  their  attack 
upon  the  grand  jury  when  both  defendant  and  his  counsel 
had  previously  waived  all  objections  to  the  panel  and  to 
each  individual  juror  thereof,  even  then  we  can  see  no 
merit  in  the  motion  to  quash  the  indictment  The  attack 
upon  the  grand  jury  was  made  by  an  affidavit  on  infor- 
mation and  belief,  stating  that  F.  W.  Champion,  one  of 
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the  grand  jurors  who  brought  in  the  indictment  against 
the  defendant,  had  moved  from  Nevada  and  became  a 
resident  of  California.  This  affidavit  was  met  by  a 
counter-affidavit  by  the  grand  juror  Champion,  disputing 
the  fact  set  forth  in  the  affidavit  of  the  defendant,  and 
alleging  that  he  was  at  all  times  during  the  time  he  was 
a  grand  juror  and  for  three  years  prior  thereto  a  resident 
of  Goldfield,  Nevada,  and  had  never  taken  up  his  resi- 
dence outside  of  the  state,  or  had  ever  formed  any  inten- 
tion of  so  changing  his  residence.  The  direct,  personal 
counter-affidavit  of  Champion  thoroughly  covered  the 
affidavit  of  the  defendant,  which  was  made  upon  infor- 
mation and  belief. 

The  defendant  was  in  no  position  to  complain  of  the 
method  of  bringing  this  fact  of  residence  to  the  attention 
of  the  court  by  affidavit,  when  the  attack  upon  the  grand 
juror  was  made  by  the  defendant  by  affidavit  upon  infor- 
mation and  belief.  If  the  defendant  desired  the  presence 
of  the  grand  juror,  he  should  have  issued  a  aubpena  for 
him;  or  if  he  desired  his  testimony  taken  by  deposition 
he  should  have  made  application  therefor.  No  such 
action  was  taken  by  counsel  for  defendant,  and  it  was 
too  late  for  him  to  raise  this  objection  at  the  time  the 
case  was  about  to  go  to  trial.  As  was  said  in  volume  1, 
Ency.  of  Evidence,  page  736:  "The  principal  service  of 
an  affidavit  as  evidence  is  to  bring  to  the  knowledge  of  . 
the  court  facts  not  appearing  by  the  record,  when  such 
facts  are  necessary  to  be  shown  as  a  basis  for  some  pre- 
liminary or  iTiterlocutory  action,  or  in  proof  of  matters 
which  are  auxiliary  to  the  trial  of  the  cause." 

The  presentation  of  affidavits  on  the  part  of  the  state 
to  overcome  this  affirmative  affidavit  attack  of  defendant 
to  the  qualifications  of  this  certain  grand  juror  was  in 
pursuance  of  a  long-established  method  in  this  state  of 
presenting  the  matter  to  the  court,  and  no  application 
having  been  made  for  the  personal  presence  of  the  grand 
juror,  or  for  the  purpose  of  taking  his  deposition,  he  was 
in  no  position  to  complain.  The  court  had  the  question 
of  fact  at  issue  directly  presented  to  it  by  affidavit  and 
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was  in  position  to  pass  upon  ttie  matter  presented,  and 
being  satisfied  that  there  was  no  merit  in  the  attack, 
which  was  made  just  as  the  case  was  to  go  to  trial,  very 
properly  overruled  the  motion  to  quash  upon  this  ground. 

(2)  There  is  no  merit  in  defendant's  further  motion  to 
quash  the  indictment  interposed  upon  the  ground  that 
no  more  than  twelve  grand  jurors  considered  or  voted  on 
the  indictment  returned  against  the  defendant.  This 
court  has  recently  had  occasion  to  pass  upon  this  point 
adversely  to  appellant's  contention,  and  we  have  held 
that  where  twelve  qualified  grand  jurors  consider  and 
vote  upon  an  indictment  that  such  a  body  of  twelve 
grand  jurors  is  a  legal  body,  and  can  return  a  legal  indict- 
ment See  State  v.  Williams,  31  Nev.  360;  State  v.  Wefter, 
31  Nev.  390. 

In  the  State  of  California,  where  the  statute  on  the 
formation  of  grand  juries  and  their  powers  is  identical 
with  our  own  on  these  matters,  the  supreme  court  of  that 
state  has  likewise  held  that  an  indictment  returned  by 
twelve  grrand  jurors  who  have  considered  and  voted  on 
an  indictment  is  sufflcient  (People  v.  R(^>ert8,  6  Cal.  214; 
People  V.  Hunter.  54  Cal.  65.) 

(3)  Defendant  assigns  as  error  the  ruling  of  the  lower 
court,  denying  appellant's  motion  for  a  change  of  venue. 
This  motion  was  made  under  section  306  of  the  criminal 
practice  act  (Cutting's  Compiled  Laws,  4271),  which 
reads  as  follows:  "A  criminal  action,  prosecuted  by 
indictment,  may  be  removed  from  the  court  in  which  it 
is  pending,  on  the  application  of  the  defendant  or  state, 
on  the  ground  that  a  fair  and  impartial  trial  cannot  be 
had  in  the  county  where  the  indictment  is  pending." 

The  Supreme  Court  of  Nevada,  in  the  case  of  State  v. 
MUlain,  3  Nev.  432,  said:  "There  are  few  cases  that  pre- 
sent themselves  to  appellate  courts  where  it  is  more  diffi- 
cult to  determine  upon  any  settled  principles  or  nile 
of  action  than  in  these  cases  relating  to  a  change  of 
venue.  By  ail  it  is  admitted  that  there  is  a  broad  dis- 
cretionary power  allowed  the  court  of  original  juris- 
diction.    But,  whilst  that  court  has  such  discretion,  it  is 
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Still  a  judicial  and  not  an  arbitrary  discretion.  If  that 
discretion  is  used  in  an  arbitrary  and  oppressive  manner, 
an  appellate  court  is  bound  to  correct  the  error,  but  to 
distinguish  between  what  is  and  what  is  not  an  abuse 
of  that  discretion  is  often  a  very  nice  and  difficult  ques- 
tion. There  are  two  circumstances,  the  existence  of 
either  of  which  should  entitle  the  defendant  to  a  change 
of  venue.  The  one  is  the  impossibility  of  obtaining  an 
impartial  jury.  The  other  is  such  a  state  of  public  excite- 
ment against  the  defendant  that  even  an  impartial  jury 
would  be  likely  to  be  intimidated  and  overawed  by  public 
demonstrations  against  the  accused." 

Again,  this  court,  in  the  case  of  State  v.  McLane,  15 
Nev.  372,  said:  "On  the  whole  we  think  the  application 
in  this  case  for  a  change  of  venue  was  not  matenaJly 
stronger  than  that  in  the  case  of  Millain  (3  Nev.  433), 
where  the  order  overruling  the  motion  was  affirmed  by 
this  court  It  is  not  shown  in  this  case,  any  more  than 
in  that,  that  the  parties  threatening  violence  to  the 
defendant  were  either  numerous  or  influential;  and  we 
do  not  understand  that  the  mere  prevalence  of  a  belief  in 
the  guilt  of  a  prisoner,  however  widely  diffused,  is  a  cir- 
cumstance from  which  it  must  be  inferred  that  a  jury 
would  be  intimidated  or  overawed." 

Again,  in  the  case  of  State  v.  Gray,  19  Nev.  215,  this 
court  said:  "Defendant  applied  for  a  change  of  venue 
on  the  ground  of  prejudice  existing  against  him  in  the 
county  where  the  indictment  was  pending,  which  would 
prevent  him  from  having  a  fair  and  impartial  trial.  The 
application  was  based  upon  affidavits  tending  to  establish 
the  fact  alleged,  and  resisted  by  counter-affidavits.  It  is 
unnecessary  to  consider  the  contents  of  the  affidavits. 
The  district  court  overruled  the  motion  for  the  time  being 
until  it  could  be  shown  by  an  examination  of  a  sufficient 
number  of  jurors  that  a  fair  and  impartial  jury  could  not 
be  obtained.  After  examining  eighty-one  persons,  a  jury 
was  impaneled.  The  statute  authorizing  a  change  of 
venue  in  criminal  cases  provides  that,  before  granting  the 
order,  the  court  shall  be  satisfied  that  the  representations 


,,GoogIc 


April,  1911]  State  v.  Casey  165 

Opinion  of  the  Court — Sneeu^,  C.  J. 

of  the  moving  party  are  true.  The  question  whether  a 
fair  and  impartial  jury  could  be  obtained  depended  lai^ely 
upon  the  opinions  of  witnesses.  Opinions  differed  widely, 
and  the  court  adopted  a  very  satisfactory  test  to  ascer- 
tain the  fact  The  practice  pursued  was  approved  in 
State  V.  MiUain,  3  Nev.  433,  and  by  the  Supreme  Court  of 
California,  in  People  v.  Plummer,  9  Cal.  299,  and  in  People 
V.  Mahoney,  18  Cal.  181." 

In  the  case  of  State  v.  Dwyer,  29  Nev.  427,  this  court 
observed:  "Outside  of  the  fact  that  every  case  where  a 
change  of  venue  is  sought  must  come  within  certain 
broad  principles,  each  case  must  be  determined  upon  its 
own  particular  facts." 

It  was  represented  on  a  motion  for  a  change  of  venue 
that  intense  feeling  of  malice  and  indignation  was  aroused 
against  the  defendant  in  the  community  by  reason  of  the 
commission  of  the  crime  for  which  he  was  indicted,  and 
that  the  defendant  had  to  be  removed  from  the  county  of 
Esmeralda  to  the  adjoining  county  for  safety  of  his  life, 
and  to  avoid  violence  at  the  hands  of  a  crowd  congregated 
for  the  purpose  of  lynching  him.  It  is  alleged  that  the 
feeling  of  bias  and  prejudice  which  existed  against  the 
defendant  was  such  that  defendant  would  be  precluded 
from  having  a  fair  and  impartial  trial  in  the  community 
in  which  this  atrocious  crime  was  committed,  and  that 
the  court  abused  its  discretion  in  not  granting  the  motion 
for  a  change  of  venue.  In  support  of  this  position,  affi- 
davits of  the  defendant  and  of  M.  A.  Diskin,  Esq.,  his 
attorney,  were  introduced. 

The  rule  is  well  settled  "that  it  is  not  sufficient  merely 
to  show  that  great  prejudice  exists  against  the  accused. 
It  must  appear  that  the  prejudice  against  him  is  so  great 
as  to  prevent  him  from  receiving  a  fair  and  impartial 
trial,  and  where  evidence  before  the  court  is  conflicting 
its  decision  will  not  be  reversed  upon  appeal."  (12  Cyc. 
244,  and  cases  cited.) 

It  appears  from  the  evidence,  in  the  county  of  Esmeralda 
where  this  crime  was  committed,  there  were  between 
four  and  five  thousand  possible  jurors,  and  that  after  an 
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examination  of  seventy-six  talesmen  a  jury  was  obtained. 
The  revolting  character  of  the  offense,  for  which  defend- 
ant was  indicted  and  convicted,  is  such  that  it  is  not 
strange  that  public  sentiment  should  have  been  aroused 
against  the  accused.  In  fact,  it  would  be  strange  if  any 
one  hearing  of  the  cowardly  and  unwarranted  assault 
could  entertain  sentiment  otherwise.  This  fact  in  itself, 
however,  is  not  sufficient  to  warrant  a  change  of  venue, 
unless  it  affirmatively  appears  that  the  defendant  could 
not  secure  a  fair  and  impartial  trial  before  a  fair  and 
impartial  jury.  An  examination  of  the  record  discloses, 
however,  that  the  prejudice  was  not  such  that  the  court 
was  unable  to  secure  twelve  impartial  jurors  from  a  com- 
paratively small  proportion  of  the  venire  summoned  within 
a  very  short  time,  to  determine  the  guilt  or  innocence  of 
the  accused,  and  that  while,  generally  speaking,  there  was 
great  feeling  against  the  defendant  in  the  town  of  Gold- 
field,  yet  that  feeling  did  not  permeate  the  entire  pop- 
ulation of  the  large  county  from  where  many  of  the 
jurors  were  drawn,  and  where  the  victims  of  the  defend- 
ant were  unknown,  and  where  the  crime  was  hardly 
known  of  at  all,  or  discussed  or  considered  but  little. 
Again,  the  trial  court  was  in  a  better  position  to  judge 
as  to  whether  or  not  the  prejudice  aroused  against.the 
defendant  by  his  act  had  not  had  time  to  be  allayed,  and 
public  sentiment  calmed  to  the  extent  of  allowing  the 
defendant  a  fair  and  impartial  trial  before  a  fair  and 
impartial  jury. 

A  motion  for  a  change  of  venue  is  addressed  to  the 
sound  discretion  of  the  trial  court,  and  where  it  appears 
from  the  showing  made  in  support  of  or  against  the 
application  that  it  is  possible  to  secure  a  fair  and  impar- 
tial jury,  and  the  trial  court  has  not  abused  its  discre- 
tion, the  order  denying  the  motion  for  a  change  of  venue 
will  be  affirmed.  {State  v.  Gray,  19  Nev.  212;  SixOe  v. 
Millain,  3  Nev.  409;  State  v.  McLane,  15  Nev.  371;  P&>ple 
V.  McCavley,  1  Cal.  383;  People  v.  Goldenson,  76  Cal.  328; 
People  V.  Mahoney,  18  Cal.  180;  People  v.  Congleton,  44 
Cal.  92;  GitcheU  v.  People,  146  111.  175,  33  N.  E.  757,  37 
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Am.  St  Rep.  147;  Hickan  v.  People,  137  111.  75,  27  N.  E. 
88;  State  v.  Wiiiiama,  115  Iowa,  97,  88  N.  W.  194;  State  v. 
Edgerton,  100  Iowa,  63,  69  N.  W.  280;  State  v.  Weems,  96 
Iowa,  426,  65  N.  W.  387;  State  v.  Daugherty,  63  Kan.  476, 
^  Pac  695;  Dilg^  v.  Commonweaith,  88  Ky.  550, 11  S.  W. 
661;  People  v.  Sammia,  3  Hun,  560;  State  v.  RvsaeU.  13 
Mont.  164,  32  Pac.  854;  Goldsberry  v.  State,  66  Neb.  312, 
92  N.  W.  906;  PaUis  v.  State,  123  Ala.  12,  26  South.  339, 
82  Am.  St.  Rep.  106;  Hawes  v.  State,  88  Ala.  37.  7  South. 
302;  Bains  v.  State,  88  Ala.  91,  7  South.  315;  Territory  v.  ■ 
Barth.  2  Ariz.  319, 15  Pac.  673;  4  Am.  &  Eng.  Ency.  PI. 
&Pr.  398.) 

We  have  carefully  examined  the  affidavits  in  support 
of  the  motion  for  a  change  of  venue  and  find  nothing 
therein  which  convinces  us  that  the  lower  court  abused 
its  discretion  in  denying  the  motion  for  a  change  of 
venue. 

(4)  It  is  contended  by  the  appellant  that  the  challenges 
interposed  by  the  defendant  for  implied  bias  to  Talesmen 
Charles  Sands  and  M.  Hicks,  on  the  ground  that  they 
had  previously  formed  and  expressed  an  unqualified 
opinion  as  to  the  gruilt  or  innocence  of  the  defendant, 
should  have  been  allowed.  We  believe  that  a  thorough 
examination  of  the  record  discloses  that  the  jurymen 
Sands  and  Hicks,  contrary  to  the  contentions  of  appel- 
lant, did  not  testify  on  their  voir  dire  examinations  that 
they  possessed  and  expressed  unqualified  opinions. 

The  law  is  well  settled  that  in  determining  the  condi- 
tion of  a  juror's  mind  as  to  his  qualifications  to  sit  as  a 
juror,  all  of  his  examination  on  his  voir  dire  should  be 
considered,  and  doubts  as  to  this  qualification  should  be 
resolved  in  favor  of  the  accused,  as  in  other  matters,  to 
the  end  that  he  may  be  tried  by  a  fair  and  unbiased 
jury.  (State  v.  BuraUi,  27  Nev.  41;  State  v.  Williams,  28 
Nev.  409. )  If  trial  courts  will  always  keep  in  mind  this 
rule  and  keep  in  check  our  young  and  overzealous  dis- 
trict and  other  prosecuting  attorneys,  who,  in  their  desire 
for  a  conviction,  sometimes  tread  too  close  to  the  line 
of  getting  disqualified  jurors  rather  than  to  giving  the 
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accused  his  every  right,  fewer  reversals  for  this  common 
character  of  invasion  of  a  defendant's  rights  will  be 
necessitated  and  great  cost  to  the  county  and  state 
saved,  and  the  public  given  less  well-grounded  cause  for 
criticism  for  the  law's  delay. 

In  the  record,  in  the  examination  of  Sands,  among 
others,  the  following  questions  and  answers  were  given 
by  the  juryman  Sands  to  questions  put  to  him  by  the 
assistant  district  attorney,  counsel  for  the  defendant,  and 
the  court; 

"Mr.  Liechti— Q.  The  opinion  that  you  now  entertain, 
is  it  a  fixed  and  firm  opinion  that  would  amount  to  a  con- 
viction?   A.  Well,  no,  sir;  I  can't  say  that 

"Q.  Could  you  lay  that  opinion  aside  and  give  the 
defendant  a  fair  trial?    A.  I  think  I  could. 

"  Q.  Then  the  opinion  that  you  have  at  the  present  time 
amounts  to  nothing  more  than  a  suspicion.  Is  that  cor- 
rect?   A.  Well,  you  might  call  it  that. 

"Q.  It  would  require  the  introduction  of  evidence  in 
order  to  enable  you  to  lay  it  aside,  would  it?  A.  Well,  it 
would,  to  lay  it  aside,  certainly. 

"Q.  If  you  were  accepted  as  a  juror,  you  could  lay  it 
aside  to  begin  with,  could  you  not?    A.  I  think  so,  yes. 

"Q.  It  would  not  require  any  evidence  to  enable  you  to 
do  that,  would  it?    A.  No,  sir. 

"Mr,  Liechti— We  traverse  the  challenge. 

"The  Court — Q.  You  understand,  of  course,  the  differ- 
ence between  a  qualified  opinion  and  an  unqualified  opin- 
ion? Did  you  ever  express  or  did  you  ever  entertain  an 
unqualified  opinion  as  to  the  guilt  or  innocence  of  the 
defendant?  Or,  to  make  it  plainer,  did  your  opinion 
depend  on  other  things  which  might  be  true  or  might 
not?  A.  Well,  what  I  know  is  certainly  true.  What  I 
have  learned — what  I  know. 

"Q.  Did  you  see  any  of  the  transaction  complained  of? 
A.  No,  sir. 

"  Q.  Have  you,  or  did  you  ever  have,  or  did  you  ever 
express,  an  unqualified  opinion  as  to  the  guilt  or  inno- 
cence of  the  accused?    A.  I  don't  think  I  did. 

"Q.  Now,  you  understand  the  difference  between  a 
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qualified  and  an  unqualified  opinion,  and  you  think  you 
never  expressed  or  entertained  an  unqualified  opinion  as 
to  his  guilt  or  innocence?    A.  I  don't  think  I  did,  Judge. 

"  Mr.  Kunz — Q.  You  say  that  you  have  talked  to  parties 
pertaining  to  this  matter?  A,  Why,  I  heard  a  whole  lot 
of  it,  you  know;  talked  some  about  the  matter.  For  two 
weeks  you  didn't  hear  anything  else. 

"Q.  You  heard  people  express  their  opinions  as  to 
whether  he  was  guilty  or  innocent?    A.  Yes,  sir. 

"Q,  When  you  heard  these  remarks  made  by  other 
parties,  did  you  weigh  them  in  your  own  mind  in  any 
manner  whatsoever?  A.  Well,  I  don't  know  that  1  paid 
any  attention  to  it. 

"Q.  Did  you  weigh  them  sufficiently  to  form  a  belief 
as  to  his  guilt  or  innocence  in  your  own  mind?  A.  To 
some  extenL 

"  Q.  Have  you  a  belief  at  the  present  time  as  to  whether 
the  defendant  is  ^ilty  or  innocent?    A.  I  have. 

"Q.  Have  you  ever  expressed  that  belief  ?  A.  I  don't 
recollect  that  I  did. 

"Mr.  Kunz— I  submit  he  is  an  incompetent  juror  under 
that  section,  the  eighth  ground,  of  section  340  of  the 
criminal  practice  act,  where  beli^  is  specified. 

"The  Court— In  the  Dwyer  case  the  supreme  court  has 
held  that  if  a  man  has  an  unqualified  belief,  or  has 
expressed  an  unqualified  opinion,  he  ought  to  be  dis- 
missed. I  have  asked  this  juror  as  to  his  opinion, 
whether  qualified  or  unqualified.  He  says  he  has  not 
an  unqualified  opinion,  and  that  he  has  never  expressed 
such  an  opinion.  I  think  the  word  'unqualified'  refers  to 
opinion  as  much  as  to  belief.  Belief  does  not  stand  alone 
in  the  statute,  in  my  opinion,  but  is  qualified  by  the  word 
'unqualified.'  I  think  the  juror  is  competent"  {Tran- 
script, pages  245,  246,  247,  and  248.) 

The  following  is  a  part  of  the  examination  of  Juror 
Hicks: 

"The  District  Attorney— Q.  What  do  you  understand  to 
be  a  qualified  opinion,  or  an  unqualified  opinion?  A.  Idon't 
know  that  I  said  I  had  formed  an  unqualified  opinion. 

"Q.  Assuming  that  you  did  say  that,  do  you  wish  to 
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change  that  answer  now?  A.  I  don't  see  where  I  would 
have  any  right  to  form  such  an  opinion;  I  haven't  heard 
any  of  the  witnesses  or  testimony. 

"Q.  Have  you,  from  newspaper  reading  or  hearing  peo- 
ple talk  about  the  case,  formed  an  opinion  as  to  the  guilt 
or  innocence  of  the  defendant?  A.  I  have,  to  a  certain 
extent;  but  as  far  as  prejudice  is  concerned  against  any- 
one I  have  none. 

"Q.  Is  it  a  qualified  or  an  unqualified  opinion?  A.  I 
guess  you  would  call  it  a  qualified  opinion.  •  ♦  • 
(Transcript,  page  285.) 

"The  Court— Q,  Is  it  your  opinion  that  you  could  give 
the  defendant  a  fair  trial  and  an  impartial  trial,  or  that 
in  your  state  of  mind  you  could  not  do  so?  A.  I  would 
give  anyone  a  fair  trial. 

"Q.  We  are  only  talking  of  one  now.  Could  you  give 
the  defendant  a  fair  and  impartial  trial?    A.  Yes,  sir. 

"Q.  This  is  the  only  case  under  consideration.  Do  you 
aay  you  have  or  have  not  an  unqualified  opinion  as  to  his 
guilt  or  innocence?    A.  I  have  not. 

"Q.  Have  you  ever  expressed  an  unqualified  opinion  as 
to  his  guilt  or  innocence?  A.  Not  that  I  can  remember. " 
(Transcript,  page  287.) 

The  challenges  to  the  jurors  Sands  and  Hicks  inter- 
posed by  the  defendant,  upon  the  ground  that  they  had 
formed  and  expressed  unqualified  opinions,  we  do  not 
believe  well  taken,  and  the  court,  we  think,  very  prop- 
erly denied  the  challenges. 

(5)  The  defendant  next  assigns  as  error  the  ruling  of 
the  trial  court  denying  his  further  challenge  to  the  juror 
Sands,  because  of  answers  given  by  said  juror  in  regard 
to  insanity  superinduced  by  the  excessive  use  of  alcohol, 
and  on  the  phase  of  hereditary  insanity.  The  juror  on 
his  voir  dire,  in  answer  to  the  essential  interrogatories 
propounded  to  him  by  counsel  for  the  defense,  the  dis- 
trict attorney,  and  the  court  bearing  upon  this  issue, 
were  as  follows: 

"Mr.  Kunz — Q.  If  the  defendant  should  interpose  a 
defense  of  insanity,  do  you  entertain  any  prejudice  or 
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bias  a^inst  such  a  defense?  A.  I  never  paid  much 
attention  to  it     I  couldn't  say. 

"Q.  Have  you  any  bias  or  prejudice  against  such  a 
defense?    A.  To  some  extent  I  have. 

"Q.  To  what  extent?  A.  Well,  I  couldn't  say  to  what 
extent. 

"Q.  Do  you  believe  in  hereditary  insanity?  A.  No,  sir. 

"Q.  Do  you  believe  in  acute  alcoholic  insanity?  A. 
No,  sir. 

"Q.  Do  you  believe  in  any  form  of  insanity?    A.  I  do. 

"Q.  What  form?    A.  If  a  man  is  insane. 

"Q.  If  it  should  be  shown  by  competent  evidence  that 
the  defendant  at  the  time  of  the  commission  of  this  crime 
did  not  know  what  had  taken  place,  would  you  give  credit 
to  such  a  defense?    A.  Well,  I  f^ess  I  could. 

"Q.  Would  you  have  any  prejudice  against  that  kind  of 
a  defense?    A.  No;  I  don't  hardly  think  so. 

"Q.  Have  you  any  prejudice  against  acute  alcoholic 
insanity  superinduced  by  intoxication'?    A.  I  have. 

"Q.  Would  you  give  credit  to  such  a  defense?  A,  No, 
sir.     *    *    * 

"Mr.  Uechti— Q.  When  you  state  that  you  have  a 
prejudice  against  any  particular  form  of  insanity,  do  you 
mean  to  say  you  would  look  at  the  evidence  tending  to 
show  that  state  of  mind  with  caution?  A.  That  was  not 
the  way  this  gentleman  placed  it. 

"Q.  But  is  that  what  you  mean?  A.  How  is  that, 
again? 

"Q.  The  question  as  put  by  counsel  was  whether  you 
had  any  prejudice  agiunst  any  particular  form  of  insanity 
as  a  defense  to  crime.  Is  it  your  idea  that  if  a  defense 
of  that  kind  were  offered,  you  would  scrutinize  it  with 
caution?    A.  The  gentleman  placed  it  alcoholic  insanity. 

"Q.  With  respect  to  that:  If  it  were  shown  in  this 
case,  or  any  case,  that  an  absolute  state  of  insanity 
existed  in  an  individual  during  the  time  that  he  is 
charged  with  having  committed  a  certain  crime,  and 
that  state  of  insanity  was  superinduced  by  alcohol, 
would  you  not,  under  the  instructions  of  the  court,  if 
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they  were  in  that  direction,  accept  that  as  a  defense? 
A.  I  would  certainly  pay  attention  to  the  instructions  of 
the  court 

"Q.  And  if  you  were  convinced  that  the  individual  was 
insane,  notwithstanding'  the  fact  that  his  insanity  was 
superinduced  by  alcohol,  would  you  then  acquit  him?  Let 
me  ask  that  a^in,  if  you  don't  understand  it  If  you 
were  convinced  in  a  case  where  the  plea  is  insanity  that 
the  individual  was  insane  at  the  time  he  committed  the 
act  and  that  insanity  was  superinduced  by  alcohol,  and 
the  court  instructed  you  that  it  didn't  make  any  differ- 
ence what  the  cause  of  insanity  was,  and  you  were  con- 
vinced that  he  was  insane,  would  you  acquit  him?  A.  I 
would  go  entirely  by  the  evidence  and  the  instructions  of 
the  court 

"Q.  And  if  you  were  convinced  that  he  was  insane,  you 
would  acquit  him,  would  you  not?  A.  Well,  I  expect  I 
would  have  to. 

"The  Court — Q.  If  a  man  is  insane,  and  wholly  irre- 
sponsible, doesn't  know  the  difference  between  right  and 
wrong,  or  has  no  will  power,  no  matter  what  that  con- 
dition of  mind  is  caused  by,  would  you  find  him  ffuilty  of 
an  act  of  this  character?    A.  No;  I  don't  think  so. 

"Q.  If  he  was  devoid  of  will  power,  brought  about  by 
any  agency,  at  the  time  the  act  was  committed,  would 
you  hold  him  responsible  for  his  act?  A.  Well,  this  is 
pretty  hard.  Judge.  If  it  is  brought  on  by  alcohol,  I  don't 
know  what  I  would  do  in  that  case. 

"Q.  Would  you  follow  the  instructions  of  the  court  as 
to  your  duty  in  that  regard?    A.  I  would. 

"Q.  Do  you  mean  that  you  simply  would  scrutinize 
more  closely,  or  that  you  would  scrutinize  closely,  the 
cause  of  the  insanity  in  case  it  was  alleged  to  have  been 
brought  about  by  alcohol?    A,  Yes,  sir. 

"Q.  But  if  you  found  that  a  man  was  wholly  irrespon- 
sible on  account  of  alcohol,  would  you  find  him  guilty,  if 
he  was  wholly  irresponsible  on  account  of  that?  A.  On 
account  of  alcohol? 
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"Q.  Yes.  A.  I  would,  unless  the  court  instructed  other- 
wise. 

"Q.  Suppose  the  court  should  instruct  you  that  a  man 
could  not  be  found  guilty  of  a  crime,  if  he  was  irrespon- 
sible from  any  cause?    A.  I  would  take  the  instructions. 

"The  Court— I  think  the  juror  is  qualified." 

The  examination  discloses  that  the  Juror  would  give 
proper  weight  to  any  proper  defense  of  insanity  which 
the  instructions  of  the  court  might  have  required  him  to 
give.  It  is  evident  from  an  examination  of  the  voir  dire 
of  Juror  Sands  that,  while  to  a  certain  extent  prejudiced 
against  crime  committed  by  those  who  may  thereafter 
attempt  to  prove  hereditary  insanity,  or  insanity  by 
reason  of  an  unbalanced  mind  superinduced  by  liquor, 
or  commonly  referred  to  as  acute  alcoholic  insanity,  yet, 
if  it  were  shown  by  competent  evidence  that  the  defend- 
ant, at  the  time  of  the  commission  of  the  crime,  was 
legally  insane  under  the  evidence  adduced  and  the 
instructions  of  the  court,  the  juror  under  consideration 
would  give  proper  credit  to  such  a  defense. 

Counsel  for  the  defense  seem  to  fail  to  grasp  the  dis- 
tinction and  understand  the  difference  between  insanity 
as  a  defense,  and  the  forms  of  insanity  which  are  first 
matters  of  evidence  to  be  offered  and  proved;  and  that 
if  a  defense  of  insanity  is  interposed  by  counsel  for 
defendant  to  excuse  his  act  and  relieve  him  of  crimi- 
nal responsibility,  it  becomes  a  matter  of  evidence,  the 
admissibility  of  which  has  first  to  be  passed  upon  by  the 
court,  to  determine  the  form  or  character  of  insanity; 
and  whether  the  form  or  character  of  insanity  be  hered- 
itary or  superinduced  by  the  excessive  use  of  alcohol, 
or  otherwise,  it  then  becomes  a  question  of  law  to  be 
determined  by  the  court  as  to  whether  or  not  the  form 
or  character  of  insanity  attempted  to  be  proved  is  recog- 
nized as  a  legal  defense,  and  if  recognized  or  not  to  be 
covered  by  proper  instructions  covering  the  limitations 
under  which  it  may  be  considered  by  the  jury. 

The  Supreme  Court  of  Pennsylvania,  in  the  case  of  Laros 
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V.  Commonwealth,  84  Pa.  200,  very  properly  observed:  '*  A 
court  is  not  bound  to  hear  evidence  of  the  insanity  of  a 
man's  relatives  (or  other  collateral  or  secondary  evidence) 
as  grounds  of  a  presumption  of  possible  insanity,  until 
some  evidence  has  been  given  that  the  prisoner  himself 
has  shown  sigfns  of  his  own  insanity." 

In  Rice  on  Evidence  (Criminal),  volume  3,  that  learned 
author  tersely  states  the  rule  which  should  sovem  courts 
regarding  the  allowance  or  rejection  of  a  challenge  to  a 
juror  where  he  admits  some  prejudice  in  the  abstract 
against  an  accused  who  sets  up  a  plea  of  insanity  as  a 
defense  for  crime,  which  is  as  follows;  "The  existence  of 
a  mere  abstract  opinion,  in  which  no  element  of  malice  or 
unnecessary  prejudice  enters,  can  certainly  form  no  just 
ground  for  the  rejection  of  a  juror,  even  where  he  admits 
that  the  defense  of  insanity,  owing  to  Its  gross  abuse, 
would  raise  some  feeling  of  hostility  to  the  accused.  If 
the  evidence  shows  that,  notwithstanding  this  feeling 
against  this  defense,  the  juror  can  still  be  guided  to  his 
verdict  by  the  testimony  in  the  case,  uninfluenced  by  any 
feeling  of  bias,  he  is  competent  as  a  juror." 

Reviewing  the  whole  record,  we  are  of  the  opinion  that 
the  challenge  for  actual  bias  interposed  against  the  juror 
Sands,  because  of  his  opinion  regarding  acute  alcoholic 
insanity  as  a  defense,  was  not  substantially  taken,  and 
that  the  court  did  not  err  in  denying  the  challenge. 
Neither  was  there  any  error  committed  by  the  trial  court 
in  refusing  to  allow  the  challenge  to  Juror  Sands,  because 
said  juror  stated  he  did  not  believe  in  hereditary  insanity, 
for  the  reason  that  counsel  for  the  defendant  did  not  prop- 
erly lay  a  foundation  to  impeach  the  juror's  testimony  by 
bringing  his  questions  within  the  rule  above  stated  as  to 
when  proof  of  hereditary  insanity  may  first  become  admis- 
sible. Juror  Sands  was  afterwards  peremptorily  chal- 
lenged by  the  defendant  and  did  not  serve  on  the  jury. 

We  do  not  believe  the  court  erred  in  failing  to  appoint 
triers  to  determine  the  challenge  for  actual  bias  inter- 
posed by  the  defendant  agtunst  Talesman  Charles  Sands 
for  the  following  reasons:  In  the  first  place,  it  does  not 
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appear  anywhere  in  the  record  that  defendant  ever 
requested  or  demanded  of  the  court  to  appoint  triers,  and 
in  consequence  there  ia  no  valid  exception  before  us.  The 
only  remark  made  by  counsel  relative  to  triers  was,  "We 
think  it  should  be  put  up  to  triers."  What  counsel  "think" 
cannot  be  construed  as  a  demand. 

"  It  is  error  for  the  court  to  refuse  to  appoint  triers  in 
any  case  where  they  may  be  demanded,  and  such  demand 
is  properly  made."  (Cyc,  vol.  24,  p.  348,  and  authorities 
cited. ) 

"The  usual  mode  of  disposing  of  challenges  for  favor 
is  by  triers,  though  doubtless  the  judge  may  hear  and 
determine  the  matter  in  ease  triers  are  not  demanded. 
Regarding,  therefore,  the  challenge  in  this  case  as  to 
favor,  and  the  judge  acting  in  the  place  of  triers,  we 
must  consider  his  determination  precisely  as  we  would 
that  of  triers  duly  appointed,  and  hence  conclusive." 
iShoeMerv.  State,  3  Wis.  830.) 

"The  law  allows  triers  for  the  benefit  of  the  prisoner, 
or  the  people.  Either  may  waive  it.  'Quiiibet  protest 
renunciare  pro  se  inhvducto,'  is  a  maxim  of  universal 
application.  The  prisoner  may  even  wwve  his  right  to 
a  trial,  at  the  hands  of  a  jury,  of  the  merits  by  pleading 
guilty.  Having  this  power,  no  one  will  pretend  that  he 
cannot  consent  to  anything  else.  He  may  waive  any 
matter  of  form  or  substance,  excepting  only  what  may 
relate  to  the  jurisdiction  of  the  court"  {People  v.  Rath^ 
bun,  21  Wend.  542.) 

Assuming  that  a  proper  demand  was  made,  which  the 
record  discloses  to  the  contrary,  the  examination  of  the 
juror  Sands  discloses,  up  to  the  point  where  counsel  claim 
that  triers  should  have  been  appointed  to  determine  his 
actual  bias  on  the  ground  of  hereditary  insanity,  the  testi- 
mony of  the  juror  on  his  voir  dire  discloses  that  he  had  no 
actual  bias  to  the  legal  defense  of  insanity,  but  an  abstract 
prejudice  against  the  form  of  hereditary  insanity,  which 
matter  we  have  above  discussed  and  disposed  of.  The  law 
allowing  triers  to  be  appointed  by  the  court  is  seriously 
attacked  as  unconstitutional  by  counsel  for  respondent. 
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as  an  unwarranted  usurpation  of  the  lesrfslative  branch  of 
the  government  on  the  vested  constitutional  rights  and 
powers  of  the  judiciary,  and  because  the  appointment  of 
triers  assumes  a  delegation  of  judicial  authority  which 
the  judiciary  cannot,  under  the  constitution,  delegate  to 
others.  It  is  unnecessary  to  pass  upon  the  constitution- 
ality of  this  law,  for  the  reasons  we  have  heretofore 
advanced  showing  no  error  in  the  ruling  of  the  court  by 
reason  of  its  failure  to  apixiint  triers  to  determine  the 
testimony  of  the  juror  under  consideration. 

The  court  did  not  err  in  admitting  state's  Exhibit  No. 
1,  a  knife,  over  the  objection  of  the  defendant  It  is 
maintained  the  knife  did  not  tend  to  prove  any  of  the 
facts  at  issue  in  the  case,  for  the  reason  that  the  Indict- 
ment set  forth  that  the  assault  on  Mrs.  HesUp  was  per- 
petrated  by  a  gun,  and  not  a  knife,  and  because  it  tended 
to  prejudice  the  jury. 

It  is  claimed  by  the  defendant,  in  extenuation  of  his 
crime,  that  he  was  so  drunk  or  insane  he  did  not  know 
what  he  did.  Prior  to  the  introduction  of  this  exhibit, 
there  was  testimony  by  the  state  showing  that  the  defend- 
ant had  a  motive  in  the  commission  of  the  crime  for 
which  he  was  indicted;  that  he  had  illicit  designs  on 
Mrs.  Mann;  that  these  designs  the  Heslips  gave  their 
aid  to  frustrate,  and  in  so  doing  aroused  and  incited  the 
defendant  to  hatred  against  them.  It  was  shown  that, 
notwithstanding  the  defendant  claimed  to  be  drunk  or 
insane  and  knew  not  what  he  did,  that  he  resisted  arrest 
by  one  Dunn  by  stabbing  said  Dunn  in  the  shoulder  with 
a  knife,  and  resisted  until  overpowered  and  disatmed, 
but  freely  gave  himself  up  to  arrest  when  he  was  in  the 
arms  of  an  officer  on  whom  he  could  rely  for  protection 
and  seek  his  aid,  in  hurrying  him  to  the  jail,  against  the 
mob,  who  were  yelling,  "Lynch  him!"  The  exhibit  was 
properly  admitted  in  support  of  the  contention  of  the 
state  in  opposition  to  the  assumed  defense  of  insanity 
which  defendant  was  interposing,  and  was  beyond  any 
question  of  a  doubt  admissible. 

A  careful  review  of  the  entire  record  convinces  us  that 
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the  cause  was  carefully  tried  and  tbe  rights  of  the  accused 
jealously  and  well  guarded,  and  that  he  was  accorded  a 
fair  and  impartial  trial.  The  record  shows  no  prejudicial 
error  to  have  been  committed.  The  judgment  of  the 
lower  court  sentencing  the  defendant  to  be  hanged  by 
his  neck  until  he  be  dead,  and  the  order  denying  the 
motion  for  a  new  trial,  will  therefore  be  affirmed. 

The  district  court  is  herewith  ordered  to  fix  a  time 
wherein  the  judgment  of  death,  heretofore  pronounced 
against  the  defendant,  for  the  murder  he  wilfully  com- 
mitted and  for  which  he  was  regularly  convicted,  be  car- 
ried into  execution  by  the  warden  of  the  Nevada  State 
Prison,  as  provided  by  law. 

It  is  so  ordered. 
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FNo.  18721 

MARGARET  LYTLE,  AS  Administratrix  of  the 
Estate  of  Charles  Lytle,  Deceased,  Respond- 
ent, V.  P.  H.  DEVLIN,  Appellant. 

1.  Tbnahcy  in  Common— Mutoal  Kiohts  of  Cote n ant— Pur- 
chase OP  Outstanding  Title. 

One  in  poeaesuon  of  government  land  ae  coteoant  of  another 
cannot  acqaire  a  homeelead  right  thereto  ao  as  to  exclude  hie 
cotenant,  but  ench  title  will  inure  to  the  benetlt  of  both,  upon 
the  tenant  who  did  not  purchase  contributing  an  eqnal  part  of 
the  consideration  actually  paid. 

Appeal  from  the  Fourth  Judicial  District  Court  of  the 
State  of  Nevada,  in  and  for  Lincoln  County;  George  S. 
Brown,  JudRC. 

Action  by  Margaret  Lytle,  as  administratrix  of  Charles 
Lytle,  deceased,  against  P.  H.  Devlin.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Affinned, 

The  facts  sufficiently  appear  in  the  opinion. 

Chfis.  Lee  Horsey  and  M.  M.  Warner,  for  Appellant: 
There  being  no  dispute  as  to  the  facts  in  this  case,  which 
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are  fully  set  forth  in  the  appellant's  answer  to  the 
respondent's  amended  complaint,  it  would  seem  the  only 
question  for  this  court  to  decide  is  the  law  applicable 
thereto. 

The  constitution  of  the  State  of  Nevada  (third  subdi- 
vision of  sec.  24— Ordinance)  provides  as  follows: 

"  That  the  people  inhabiting  said  territory  do  agree,  and 
declare,  that  they  forever  disclaim  all  right  and  title  to 
the  unappropriated  public  lands  lying  within  said  terri- 
tory and  that  the  same  shall  be  and  remain  at  the  sole 
and  entire  disposition  of  the  United  States    *     *    *." 

This  provision  is  incorporated  and  ia  a  part  of  the  con- 
stitution of  every  state  which  has  been  admitted  into  the 
Union  by  act  of  Congress,  and  is  intended  to  give  to  the 
federal  government  the  exclusive  power  and  right  to  dis- 
pose of  its  public  lands  within  the  several  states,  and  to 
prohibit  such  states  and  the  citizens  therein  from  inter- 
fering, either  by  contract  among  themselves  or  with 
others,  or  in  any  other  manner  interfering,  with  the 
right  of  the  government  to  dispose  of  its  public  lands  to 
its  citizens. 

In  the  case  at  bar  the  undisputed  facts  alleged  in  the 
appellant's  answer  and  admitted  to  be  true  by  the  respond- 
ent are  in  substance  as  follows: 

"That  for  more  than  seven  years  prior  to  the  filing  of 
the  homestead  by  the  appellant  the  land  embraced  in  his 
said  entry  was  public  land  of  the  United  States  subject 
to  be  entered  as  a  homestead. 

"That  long  prior  thereto  the  respondent's  husband  {now 
deceased)  and  the  appellant,  in  violation  of  the  laws  of 
the  United  States  of  America,  for  the  convenience  of  ran- 
ning  their  stock  ranch,  unlawfully  fenced,  took  posses- 
sion of,  used  and  occupied  that  portion  of  the  public 
domain  embraced  in  appellant's  homestead  entry. 

"That  in  this  trespass  upon  government  land  and  the 
unlawful  use  and  occupation  thereof,  it  was  agreed  by 
and  between  them  that  the  fruits  and  profits  derived 
from  such  unlawful  trespass  should  be  divided  between 
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them  in  the  ratio  of  two>thirds  thereof  to  the  husband  of 
the  respondent,  and  the  remaining  one-third  to  the  appel- 
lant herein." 

Upon  this  admitted  state  of  facts  the  trial  court  held 
that,  by  reason  of  such  contract,  understanding,  or  ^ree- 
ment,  the  appellant  became  so  disqualified  by  reason  of 
his  relations  to  said  deceased  that  he  could  not  enter  said 
tract  as  a  homestead  except  as  a  trustee  for  the  benefit 
of  the  heirs  at  law  of  his  joint  trespasser  of  such  tract 
prior  to  his  swd  homestead  entry. 

If  this  be  the  law,  so  applied  by  the  court,  its  effect  is 
such  that  the  appellant  can  never  make  final  proof  upon 
said  homestead  entry,  and  his  rights  therein  must  of 
necessity  revert  back  to  the  government  of  the  United 
States,  for  the  reason  that  the  laws  of  the  United  States 
prohibit  persons  from  entering  government  land  and 
securing  title  thereto  under  the  homestead  law  for  the 
use  or  benefit  either  directly  or  indirectly  for  any  other 
except  the  homestead  entryman.  Such  entryman  is 
required  to  make  affidavit  of  this  fact  and  the  statutes 
of  the  United  States  make  it  a  felony  for  any  person  to 
swear  falsely  as  to  such  facts. 

With  this  judgment  and  decree  rendered  by  the  lower- 
court  in  force  and  effect,  the  appellant  herein  can  never 
get  title  to  his  said  homestead  entry. 

If  the  judgment  of  the  lower  court  is  the  law  appli- 
cable to  such  facts,  then  it  is  possible  for  the  citizens  of 
the  State  of  Nevada  or  of  any  other  state  in  the  Union, 
not  only  to  disqualify  every  person  from  entering  public 
land  under  the  homestead  laws,  but  it  would  also,  under  a 
conspiracy,  arrangement  and  agreement  between  all  of 
its  citizens  to  become  cotenants  in  common  and  partners 
in  the  unlawful  occupation  and  products  of  government 
lands  within  such  state,  enable  them  to  practically  own 
and  control  the  possession  and  profits  of  all  of  the  gov- 
ernment lands  lying  within  such  state. 

This  condition  would  violate  the  letter  and  spirit  of  the 
provisions  of  the  constitution  of  the  State  of  Nevada  in 
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regard  to  public  lands  and  is  a  direct  interference  with 
the  government  of  the  United  States  in  its  disposition  of 
its  public  lands  lying  within  the  State  of  Nevada. 

In  support  of  this  contention,  we  cite  the  court  to  the 
following; 

Prior  to  the  issuance  of  patent,  state  courts  have  no 
power  to  deal  with  the  title  of  public  lands.  (Reaves  v. 
Oliver,  41  Pat  353;  Gibsm  v.  ChatteoM.  13  Wall.  92,  80 
U.  S.  534-637;  Jmirdan  v.  Barrett,  4  How.  169,  45U.  S.  924; 
Woodruff  V,  Wallace,  41  Pac  357.) 

Frank  R.  McNamee,  for  Respondent: 

That  there  can  be  a  tenancy  in  common  as  to  posses- 
sion only  is  too  plain  to  admit  of  contention,  and  it  is 
unnecessary  to  cite  any  authorities  on  this  point 

It  would  seem  that  in  the  earlier  history  of  our  public 
land  system  the  Congress  of  the  United  States  recognized 
the  rights  of  bona  fide  settlers  in  good  faith  who  entered 
upon  and  improved  the  public  lands  of  the  United  States 
under  a  color  of  title,  and,  in  order  to  protect  them  in  any 
outlay  made  for  improvements,  there  was  enacted  by  the 
Congress  of  the  United  States,  on  June  1,  1874,  what  is 
known  as  the  "Occupying  Clumants'  Act,"  which  pro- 
vides as  follows: 

"That  when  an  occupant  of  land,  having  color  of  title, 
in  good  faith  has  made  valuable  improvement  thereon, 
and  is  in  the  proper  action  found  not  to  be  the  rightful 
owner  thereof,  such  occupant  shall  be  entitied  in  the 
federal  courts  to  all  the  rights  and  remedies,  and,  upon 
instituting  the  proper  proceedings,  such  relief  as  may  be 
give'n  or  secured  to  him  by  the  statutes  of  the  state  or 
territory  where  the  land  lies,  although  the  title  of  the 
plaintiff  in  the  action  may  have  been  granted  by  the 
United  States  after  said  improvements  were  so  made." 
(Fed.  Stats.  Anntd.  vol.  6,  p.  522.) 

The  act  of  March  9, 1865,  sections  3814  to  3821,  inclu- 
sive, and  section  3351,  Cutting's  Compiled  Laws,  as 
amended  in  Statutes  of  1907,  p.  185,  prescribe  the  mode 
of  maintaining  and  defending  possessory  actions  to  the 
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public  lands  of  this  state,  and  the  district  courts  of  said 
state  have  jurisdiction  of  such  proceedings. 

Respondent's  title  was  such  as  is  reco^ized  by  our 
courts,  and  is  protected  by  our  statute.  (Courtney  v. 
Turner,  12  Nev.  348;  Nickals  v.  Winn,  17  Nev.  194; 
AtherUm  v.  Fowler,  96  U.  S.  513.) 

The  state  courts  have  jurisdiction  over  possessory 
actions  for  the  public  lands  of  the  United  States,  situate 
within  this  state,  notwithstanding:  the  enabling  act  dis- 
claims all  right  and  title  to  the  unappropriated  public 
lands  lying  within  the  State  of  Nevada,  and  that  the 
same  shall  be  and  remain  at  the  sole  and  entire  dispo- 
sition of  the  United  States. 

An  action  may  be  brought  by  any  person  against 
another  who  claims  an  estate  or  interest  in  real  property 
adverse  to  him  for  the  purpose  of  determining  such 
adverse  claim.    (Stats.  1907,  p.  185.) 

And  a  party  may  maintain  an  action  to  quiet  title 
whether  he  be  in  or  out  of  possession,  and  whether  his 
title  be  legal  or  equitable.  {Scorpion  S.  M.  Co.  v.  Maraano, 
10  Nev.  379.) 

And  one  in  the  possession  of  realty  may  sue  another 
claiming  an  interest  therein.  (Pomeroy's  Remedies  and 
Remedial  Rights,  369;  Lovelady  v.  Burgess,  52  Pac  25.) 

And  the  complaint  need  not  state  the  source  of  plain- 
tiff's or  defendant's  title.  (Rough  v.  Simmons,  65  Cal. 
227;  Rose  v.  Richmond  M.  Co.,  17  Nev.  51.) 

If  the  relationship  of  tenancy  in  common  did  not  exist 
between  appellant  and  respondent,  we  still  maintain, 
under  the  authorities  above  cited,  that  the  courts  would 
have,  jurisdiction  of  the  question  of  possession  under 
existing  conditions,  and  that  the  respondent  would  have 
the  right  to  have  her  title  quieted  in  the  land  to  the  extent 
of  her  possessory  interest  therein;  and  that  after  the 
United  States  had  parted  with  its  title  and  the  appellant 
had  received  patent,  the  equity  subject  to  which  he  holds 
it  could  be  enforced,  in  so  far  as  the  legal  title  is  con- 
cerned, but  not  before;  butthat  the  courts  may  deal  with 
the  possession  of  lands  prior  to  the  issuance  of  patent. 
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or  enforce  contracts  between  the  parties  concerning  the 
land,  but  they  cannot  transfer  a  title  which  is  yet  in  the 
United  States,  and  can  only  determine  the  right  of  pos- 
session thereto.  (Nicholas  Marquez  v.  John  D.  Fritine, 
etal.,  101  U.  S.  473.) 

It  is  conceded  that  a  tenancy  in  common  existed 
between  the  appellant  and  the  respondent  from  the  year 
1900  up  to  the  time  of  the  commencement  of  the  suit, 
and,  such  heing  the  case,  the  appellant  could  acquire  no 
interest  in  the  land  in  question  antagonistic  to  the  rights 
of  hia  coowner;  nor  could  he  purchase  or  acquire  any 
outstanding  title  for  his  own  exclusive  benefit;  and  any 
interest  which  he  might  acquire  while  the  relationship 
of  tenancy  in  common  existed  would  inure  to  the  benefit 
of  his  coowner.  (Barnes  v.  Boardman,  9  L.  R.  A.  571, 
and  cases  cited,  particularly  the  case  of  Myers  v.  Reed, 
17  Fed.  406. )  See  also  notes  to  Jackson  v.  Baird,  19  L.  R. 
A.  (N.  S.)  591;  17  Am.  &  Eng.  Ency.  Law.  674. 

There  can  be  no  question  but  that  the  entering  of  land 
under  the  homestead  act  is  a  purchase  as  the  term  is 
generally  understood  in  the  inhibition  under  the  general 
law  which  prevents  one  tenant  in  common  from  taking 
any  advantage  of  hia  coowner  by  the  purchasing  of  an  out- 
standing title  for  the  benefit  of  himself,  as  the  term  pur- 
chase certainly  means  every  mode  of  acquisition  of  an 
estate  known  to  taw,  except  that  by  which  an  heir  on 
the  death  of  his  ancestor  becomes  substituted  in  his 
place,  or  by  operation  of  law.    (Bouvier.) 

Webster's  defines  "purchase"  as  the  act  of  seeking  or 
acquiring  property.  Its  more  common  meaning  is  the 
acquisition  of  title  to  property  in  another  for  a  price,  or 
equivalent;  buying. 

In  Manuel  v.  WuW,  152  U.  S.  505,  Chief  Justice  Puller, 
speaking  for  the  court,  says:  "By  section  2322  it  is  pro- 
vided that  where  such  qualified  persons  have  made  a  dis- 
covery of  mineral  lands,  and  complied  with  the  law,  they 
shall  have  the  exclusive  right  to  the  possession  and 
enjoyment  of  the  same." 

The  sam  e  rule  would  apply  to  cases  of  homestead  entries. 
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for  public  lands  have  always  been  treated  as  property  in 
the  fullest  sense  of  the  word,  and  so  transferred,  mort- 
gaged and  inherited;  and  it  would  seem  without  doubt 
that  a  homestead  entry  is  a  purchase  of  public  land  within 
the  spirit  and  purpose  of  the  law. 

The  statement  of  appellant's  counsel  that  both  the 
appellant  and  respondent  were  trespassers  on  the  land  in 
question  cannot  be  taken  as  serious,  for  the  pleadings 
admit  that  they  both  entered  into  possession  of  the  land 
under  the  belief  that  they  owned  the  same,  and  that  they 
held  the  same  under  a  good  and  valid  title  from  their 
predecessor,  and  that  they  did  hold  the  same  under  color 
of  title,  and  had  in  good  faith  u3ed,occupied  and  improved 
the  land  under  an  honest  belief  that  not  only  the  posses- 
sion but  the  legal  title  vested  in  them  at  all  times. 

In  Wright  v.  Mattison,  18  How.  56,  the  Supreme  Court 
of  the  United  States  says:  "The  courts  have  concurred.it  is 
believed  without  an  exception,  in  defining  color  of  title  to 
be  that  which  in  appearance  is  title,  but  which  in  reality 
is  no  title." 

Measured  by  this  rule  it  is  readily  seen  that  the  appel- 
lant and  respondent  had  such  a  deed  of  conveyance  as 
does  give  color  of  title. 

A  possessor  of  public  government  land  with  the  intent 
to  lawfully  acquire  title  thereto  from  the  government  is 
not  technically  a  trespasser,  but  acquires  a  possessory 
right  having  value,  and  being  subject  to  sale.  ( Waring 
v.  Loomis,  76  Pac.  570.) 

Counsel  for  appellant  seem  to  make  a  distinction 
between  preemption  of  public  land  and  the  homestead- 
ing  of  public  land;  that  is,  under  the  old  preemption  act 
it  was  necessary  for  a  party  to  be  in  possession  and  in 
the  actual  occupancy  of  the  land  before  he  could  preempt 
the  same;  while  under  the  homestead  act  of  1891  a  per- 
son has  six  months  to  enter  into  possession  after  the 
filing  of  his  declaratory  statement.  But  we  respectfully 
submit  that  the  reasoning  in  the  leading  case  cited  in 
actions  of  this  character,  namely,  AtherUm  v.  Fowler,  96 
U.  S.  513,  applies  equally  to  homesteads  under  the  act  of 
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1891  as  it  did  to  preemption  entries;  and  especially  is 
this  true  in  the  case  at  bar  where  both  appellant  and 
respondent  were  in  the  actual  possession  of  the  land  at 
the  time  of  the  alleged  homestead  entry  and  attempted 
ouster  of  the  respondent;  and  the  same  reasons  that 
prompted  the  decision  of  the  supreme  court  in  so  holding 
in  AtherUm  v.  Fowler  apply  equally  to  the  case  at  bar. 

A  tenant  in  common  cannot  acquire  a  right  of  home- 
stead to  government  land  of  which  he  is  in  possession  for 
himself  and  his  cotenanL  {Reinhart  v.  Bradahaw,  19 
Nev.  255;  Nickxdi  v.  Winn,  17  Nev.  194;  Brown  v.  KiUa- 
frrew,  21Nev.  437.) 

Even  though  the  land  belonged  to  the  United  States 
when  the  state  conveyed  it  to  plaintiff,  yet.  he  having 
inclosed,  improved,  cultivated  and  been  in  the  actual  pos- 
session of  it,  it  was  not  subject  to  entry  under  the  United 
States  homestead  laws,  so  that,  notwithstanding  defend- 
ant made  such  entry,  he  was  not  authorized  to  go  on 
the  land  and  oust  plaintiff,  and  plaintiff  may  recover  by 
ejectment.    (Carmichael  v.  Campodonico,  95  Pac,  164.) 

And  where  defendants  were  in  actual  possession  of 
public  land  of  the  United  States,  inclosed  by  a  substan* 
tial  fence,  and  were  using  it  for  agricultural  purposes, 
claiming  title  thereto,  it  was  not  subject  to  homestead 
entry,  and  plaintiff  acquired  no  right  of  possession  by 
filing  a  homestead  declaration  with  the  receiver  of  the 
land  office,  paying  the  fees,  obtaining  a  certificate  there- 
for, and  taking  peaceable  possession.  {Cragg  v.  Cooper, 
89  Pac  346.) 

In  this  action  the  respondent  was  also  entitled  to  a 
partition  of  the  property  as  prayed  for  in  her  complaint, 
but  the  trial  court  did  not  order  a  partition,  and  respond- 
ent has  saved  no  exception  to  the  ruling  of  the  court,and 
consequently  is  not  entitled  to  be  heard  thereon  in  this 
appeal. 

We  respectfully  contend  that  even  though  the  relation 
of  cotenancy  did  not  exist,  the  judgment  should  be  sus- 
tained as  to  the  right  of  possession,  and  that  under  the 
existing  conditions,  where  a  tenancy  in  common  does 
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exist,  we  have  a  right  to  rely  meat  emphatically  on  the 
decision  of  the  court  in  the  case  of  Atkerton  v.  Fowler, 
cited  above,  which  has  been  followed  by  all  of  the  Nevada 
and  California  decisions;  and  we  respectfully  submit  that 
the  judgment  of  the  district  court  should  be  affirmed. 

By  the  Court,  Nobcross,  J. : 

This  is  an  appeal  from  the  judgTnent  uixin  the  judg- 
ment roll  alone.  The  above-named  respondent  brought 
an  action  in  the  Fourth  Judicial  District  Court  in  and  for 
Lincoln  County,  against  the  above-named  appellant,  to 
quiet  the  title  of  the  estate  of  Charles  Lytle,  deceased, 
to  an  undivided  two-thirds  of  the  southwest  quart;er  of 
the  southeast  quarter  of  section  16,  township  1  north, 
range  69  east,  being  a  portion  of  what  is  known  as  the 
Rose  Valley  ranch  in  said  Lincoln  County,  as  tenant  in 
common  with  the  said  appellant.  The  following  facts 
are  admitted  by  the  pleadings: 

On  the  dth  day  of  March,  1900,  the  said  Charles  Lytle 
in  his  lifetime  and  the  appellant  herein  purchased  from 
one  A.  G.  Campbell,  by  deed  of  conveyance,  the  said  Rose 
Valley  ranch,  which  included  the  land  in  controversy 
herein.  The  deed  to  said  lands  from  the  said  A.  G. 
Campbell  was  taken  in  the  name  of  said  Charles  Lytle, 
solely,  and  thereafter  and  on  the  26th  day  of  March,  1902, 
the  said  Charles  Lytle,  carrying  out  the  understanding 
existing  between  them,  conveyed  to  the  appellant  herein 
an  undivided  one-third  interest  in  and  to  the  said  ranch 
projierty. 

The  following  allegations,  which  raise  no  material  issue 
of  fact,  are  taken  from  the  defendant's  answer: 

"That  said  Charles  Lytle  and  the  defendant  herein  were 
on  the  2d  day  of  July,  1907,  and  for  more  than  seven  years 
prior  thereto  had  been,  in  the  possession  of,  and  entitled 
to  the  possession,  as  tenants  in  common,  of  the  following- 
described  portion  of  the  public  lands  which  during  all  of 
said  time  was  subject  to  entry  under  the  homestead  laws 
of  the  United  States,  more  particularly  described  as  fol- 
lows, to  wit:    The  SWX  of  the  SEX  of  section  16,  town- 
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ship  1  north,  range  69  east,  M.  D.  B.  and  M.  in  Rose  Valley, 
Lincoln  County,  State  of  Nevada;  the  same  being  used 
and  occupied  as  a  part  and  portion  of  what  is  commonly 
known  and  called  the  'Rose  Valley  Ranch,'  the  said 
Charles  Lytle  claimed  to  own  an  undivided  two-thirds 
thereof,  and  the  said  P.  H,  Devlin  claiming  to  own  an 
undivided  one-third  of  said  lands.  That  on  or  about  the 
year  1884  the  grantors  and  predecessors  in  interest  of 
said  Charles  Lytle  and  of  plaintiff  and  defendant  herein 
constructed  water  ditches,  and  through  said  ditches  con- 
veyed a  portion  of  the  waters  of  Eagle  Valley  creek  to 
and  upon  said  lands  and  premises,  and  continuously  there- 
after irrigated  a  portion  thereof,  raised  crops  thereon, 
planted  an  orchard  on  a  portion  of  said  lands,  fenced  the 
same,  erected  substantial  buildings  thereon,  consisting  of 
dwelling  houses,  cellars,  outhouses,  corrals,  sunk  wells, 
and  made  other  improvements  on  s^d  lands;  which 
said  lands  were  continuously  thereafter  and  up  to  the 
date  of  the  death  of  said  Charles  Lytle,  to  wit,  July  2, 
1907,  occupied  and  farmed  by  said  Charles  Lytle  and 
said  defendant,  and  subsequent  to  the  death  of  said 
Charles  Lytle  were  occupied  and  farmed  by  the  said 
defendant  and  this  plaintiff,  and  are  now  so  occupied  and 
farmed,  and  the  products  of  the  land  so  cultivated  and  of 
the  orchard  growing  thereon  shared  between  the  plaintiff 
and  defendant  in  accordance  with  their  respective  pos- 
sessory interests  as  above  set  forth.  That  prior  to  the 
death  of  said  Charles  Lytle,  as  herein  mentioned,  and 
during  the  year  1906,  and  without  the  knowledge  and 
consent  of  the  said  Charles  Lytle,  the  said  defendant, 
P.  H.  Devlin,  filed  on  said  land  and  premises  a  home- 
stead in  the  United  States  land  office  at  Carson  City, 
Nevada,  well  knowing  the  same  to  be  improved,  cultivated, 
and  occupied  by  himself  and  the  said  Charles  Lytle  as 
tenants  in  common,  with  the  intent  to  obtain  United 
States  patent  to  the  said  above-described  tract  of  land 
for  his  individual  benefit,  and  the  said  defendant,  by 
reason  of  said  homestead  filing,  now  claims  to  be  the  sole 
and  exclusive  owner  of  said   lands  and  premises  and 
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entitled  to  the  exclusive  poSBession  thereof.  That  ever 
since  the  death  of  the  said  Charles  Lytle,  and  the  appoint- 
ment of  plaintiff  herein  as  such  administratrix,  the  said 
defendant,  by  reason  of  his  homestead  filing  as  aforesaid, 
has  claimed,  and  does  claim  the  sole  ownership  and  right  of 
possession  of  said  land  and  premises,  and  denies  the  right 
of  the  heirs  of  Charles  Lytle,  deceased,  and  the  plaintiff,  to 
any  right,  title,  interest,  possession,  or  enjoyment  in  and 
to  said  lands  and  premises  or  any  of  the  products  thereof; 
and  during  the  time  since  said  homestead  filing  has 
attempted  to  and  did  prevent  the  plaintiff  herein  from 
gathering  any  of  the  products  of  said  orchard,  and  enjoy- 
ing any  portion  thereof,  and  will  continue  to  prevent  the 
said  plaintiff  from  gathering  any  portion  of  the  fruit 
growing  in  the  orchard  upon  said  lands  unless  restrained 
by  an  order  of  this  court.  That  the  defendant  has  threat- 
ened to  dispossess  the  said  plaintiff  of  said  land  embraced 
in  his  said  homestead  filing  and  every  part  thereof,  has 
prevented  plaintiff  from  erecting  buildings  thereon,  and 
will  continue  to  prevent  her  from  enjoying  any  possession 
of  said  land,  and  will  also  prevent  the  heirs  at  law  of  said 
Charles  Lytle,  deceased,  from  occupying  said  lands  unless 
restrained  from  so  doing  by  an  order  of  this  court" 

This  case  presents  the  sole  question  as  to  the  right  of 
one  tenant  in  common  to  acquire  a  homestead  right  to 
government  land  of  which  he  is  in  possession  with  a 
cotenant  so  as  to  exclude  from  the  possession  of  said 
lands  his  said  cotenant.  The  precise  question  presented 
upon  this  appeal  was  determined  by  this  court  in  Rein- 
hart  V.  Bradshaw,  19  Nev.  255.  contrary  to  the  conten- 
tion of  the  appellant  on  this  appeal.  In  that  case  the 
question,  "Can  a  tenant  in  common  acquire  a  right  of 
homestead  to  government  land  of  which  he  is  in  the  pos- 
session for  himself  and  his  cotenants?"  was  answered  in 
the  negative.  The  correctness  of  the  decision  in  the 
Reinhart  case  is  well  supported  by  authority.  The  Rein- 
hart  case  was  aflirmed  in  Brown  v,  KiUabrew,  21  Nev. 
437,  440.  In  Ramberg  v.  Wahlstr(mt,  140  111.  182,  29  N.  E. 
727,  33  Am.  St.  Rep.  227,  it  was  held  "that  tenants  in 
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common  stand  in  such  confidential  relations  in  regard  to 
one  another's  interest  that  one  of  them  is  not  permitted, 
in  equity,  to  acquire  an  interest  in  the  property  hostile  to 
that  of  the  other,  and  that  therefore  a  purchase  by  one 
tenant  in  common  of  an  incumbrance  on  the  joint  estate 
or  an  outstanding  title  to  it  is  held  at  the  election  of  the 
other  tenant  in  common  within  a  reasonable  time  to  inure 
to  the  equal  benefit  of  both,  upon  his  contributing  an 
equal  part  of  the  consideration  actually  paid." 

In  the  note  to  the  later  case,  as  reported  in  33  Am.  St. 
Rep.  228,  the  reporter  cites  the  Reinhart  case,  supra, 
among  many  others,  to  the  statement  of  law:  "A  coten- 
ant  cannot  purchase  an  incumbrance  or  an  outstanding 
title  and  set  it  up  against  the  others  for  the  purpose  of 
depriving  them  of  their  interests."  In  the  note  to  the 
case  of  Rice  v.  St  Louis  Ry.  Co.,  47  Am.  St.  Rep.  78,  the 
Reinhart  case,  supra,  is  also  cited,  together  with  a  num- 
ber of  other  cases  in  support  of  the  legal  proposition  that: 
"If  either  of  them  (cotenanta)  has  acquired  possession  of 
the  property  under  a  conveyance  from  a  common  grantor 
or  ancestor,  his  position  is  very  much  like  that  of  a  lessee 
receiving  possession  of  the  property  from  his  landlord, 
in  this,  that  he  cannot,  while  he  remains  in  possession, 
dispute  the  common  title,  nor  deny  to  his  cotenant  any 
right  to  the  possession  of  the  property  because  of  any 
defect  in  their  common  title,  even  though  he  has  acquired 
a  paramount  adverse  title." 

The  Supreme  Court  of  California  and  the  court  of 
appeals  of  that  state  have  in  recent  decisions  gone  so  far 
as  to  hold  that,  quoting  from  the  syllabus:  "Public  land 
of  the  United  States  actually  occupied  and  possessed  by 
one  who  has  it  inclosed  by  a  substantial  fence,  and  is 
using  it  for  agricultural  purposes,  without  other  right,  is 
not  subject  to  entry  by  a  qualified  claimant  under  the 
homestead  laws  of  the  United  States;  and  the  process  of 
obtaining  from  the  officers  of  the  United  States  a  certifi- 
cate of  such  entry,  and  a  receipt  for  fees  paid,  in  pursu- 
ance of  a  declaration  of  his  intention  to  settle  upon  the 
land  as  a  homestead,  filed  with  them,  does  not  authorize 
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him  to  go  upon  the  land  so  possessed  and  oust  the  prior 
possessor,  or  to  recover  the  possession  in  an  action  against 
him."  (Gragg  v.  Cooper,  150  Cal.  584,  89  Pac.  346;  Car- 
mickael  v.  Campodonico,  7  Cal.  App.  597,  95  Pac.  164. ) 
See,  also,  Nickals  v.  Winn.  17  Nev.  188;  ShtyH  v.  Read, 
30  Nev.  377. 
The  judgment  is  affirmed. 


[No.  ini2i 
ROBERTS,  JOHNSON    &    RAND  SHOE    COMPANY 
(a  Corporation),  Appellant,  v.  H.  A.  McKIM, 
Respondent. 

1.  Principal  asd  Agent— Authority  of  Aqemt. 

Ad  agent  intrusted  with  a  claim  for  collection  is,  in  the 
absence  of  express  authority  to  that  effect,  without  power  t« 
accept  anything  in  payment  but  lawful  money,  and  where  he 
accepts  checks  in  payment,  the  creditor  ia  not  bound  thereby  in 
the  absence  of  &  rati (i cation. 

2.  Payment— Delivery  of  Checks— Evidence. 

An  offer  by  a  debtor  to  send  a  draft  on  a  bank  which  had 
suspended  payment  in  payment  of  his  debt  to  the  creditor  was 
met  with  a  draft  drawn  by  the  creditor  on  the  debtor  for  the 
cash,  and  the  draft  was  returned  unpaid.  Later,  the  creditor 
placed  the  claim  in  the  hands  of  an  agent  for  collection,  with- 
out anthority  lo  receive  checks.  The  debtor  sent  checks  drawn 
on  the  bank  to  the  agent.  The  creditor  received  the  checks  and 
credited  the  debtor  with  the  amount  thereof,  subject  to  collec- 
tion, and  the  checks  were  forwarded  for  collection,  but  returned 
unpaid,  and  immediately  charged  back  to  the  debtor's 
Held,  not  to  show  payment  by  the  debtor. 

3.  Payment— Burden  of  Proof. 

A  debtor  who  seeks  to  establish  a  settlement  of  the  a 
other  than  by  a  payment  in  cash  has  the  burden  of  showing  that 
tact. 

4.  Principal   and   Aa en t  —  Unauthorized   Acts   of   Agent  — 

Effect. 

A  creditor  placing  bis  claim  in  the  hands  of  an  agent  for  col- 
lection is  not  bound  by  the  acts  or  declarations  of  the  agent 
except  such  as  he  aathorized  or  subsequently  ratified. 

Appeal  from  the  District  Court  of  the  Fifth  Judicial 
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District  of  the  State  of  Nevada,  in  and  for  Nye  County; 
Mark  R.  AveriU,  Judge. 

Action  by  the  Roberts,  Johnson  £  Rand  Shoe  Company 
against  H.  A.  McKim.  From  a  judgment  granting  insuf- 
ficient relief,  plaintiff  appeals.   ReverBod  and  remanded. 

Mcintosh  &  Cooke,  for  Appellant 

.  James  F.  Dennis,  for  Respondent 

By  the  Court,  NoRCROSS,  J. : 

Appellant  instituted  its  action  against  respondent  to 
recover  the  purchase  price  of  certain  bills  of  merchandise 
sold  and  delivered  to  respondent.  The  complaint  was  in 
two  counts,  the  first  alleging  the  sale  of  merchandise  by 
plaintiff  to  defendant  of  the  value  of  $153,  and  the  record 
was  upon  an  assigned  claim  in  the  sum  of  $190.20  for 
merchandise  sold  to  appellant  by  the  Joseph  P.  Dunn 
Shoe  and  Leather  Company.  Respondent,  in  his  answer, 
confessed  the  second  cause  of  action,  and  offered  to  allow 
judgment  to  be  taken  therefor,  but  alleged  payment  as  a 
defense  to  the  first  cause  of  action.  The  issue  was  tried 
by  a  jury,  and  a  verdict  rendered  in  favor  of  the  plaintiff 
for  the  amount  of  the  second  cause  of  action.  From  the 
judgment  entered  on  the  verdict  and  from  an  order  deny- 
ing plaintiff's  motion  for  a  new  trial,  an  appeal  is  taken. 

The  record  presents  the  sole  question  as  to  the  suf- 
ficiency of  the  evidence  to  justify  the  court  or  jury  in 
determining  in  favor  of,  the  defendant  the  issue  of  pay- 
ment as  to  the  first  cause  of  action. 

The  record  discloses  that  the  respondent,  a  merchant 
in  business  at  Tonopah,  Nye  County,  purchased  the  two 
bills  of  merchandise  during  the  year  1907.  The  appellant 
having  demanded  payment  of  its  account  the  defendant 
wrote  a  letter  to  plaintiff  of  date  December  3,  1907,  in 
which,  among  other  things  not  material,  he  said:  "Your 
favor  of  the  25th  ult.  to  hand  and  contents  noted.  Note 
that  you  find  my  rating  absolutely  solvent,  and  I  believe 
that  I  am,  and  a  great  deal  more  so  than  two  of  the  old- 
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est  and  most  popular  banks  here,  and  they  control  8-lOth 
of  the  deposits  of  this  town.  They  suspended  on  the  23 
Oct.  and  have  tied  up  everybody's  means  to  pay,  and  they 
have  not  resumed  yet,  and  do  not  expect  to  until  after 
Jan.  Ist  at  least,  and  then,  if  they  do,  it  will  be  on  a  basis 
of  a  series  of  payments  1%  in  3  months,  20%  in  6  months, 
25%  in  9  mos.  balance  in  a  year,  and  they  claim,  and  the 
Bank  Examiner  reports  them  absolutely  solvent  also.  If 
you  wish  a  draft  on  either  of  those  banks  I  will  be  pleased 
to  send  you  such  in  payment  of  my  bill,  otherwise,  I  must 
confess  that  I  cannot  manufacture  money  to  pay  you," 
No  direct  reply  appears  to  have  been  made  to  this  letter, 
but  upon  the  13th  day  of  December  following,  the  plaintiff 
forwarded  a  sight  draft  on  defendant  in  favor  of  Sipple 
Adjustment  Company  of  St.  Louis,  for  the  amount  in 
question.  The  draft  was  returned  unpaid  by  the  bank 
to  which  it  was  sent  for  collection,  with  the  memorandum 
indorsed  thereon,  "Party  has  written  direct." 

Subsequently,  the  claim  having  been  put  in  the  hands 
of  the  said  Sipple  Adjustment  Company  for  collection, 
the  Sipple  Adjustment  Company  wrote  a  letter  to  the 
defendant  of  date  December  24th,  among  other  matters 
not  material,  saying:  "We  note  in  your  advertisement 
that  you  mention  'have  been  accepting  bank  checks  all 
the  time.'  Now  since  you  can't  cash  them,  please  send 
enough  to  cover  our  client's  claim  and  subject  to  later 
collection,  we  will  see  that  you  are  credited  and  not 
bothered  further  on  this  matter.  Meantime,  let  us  state 
that  Roberts-Johnson  will  be  able  to  handle  the  checks 
the  same  as  cash,  and  thus  relieve  the  situation  with 
them.  We  want  only  what  is  fair  and  right,  but  do  insist 
and  urge  that  you  answer  this  letter  immediately  with 
definite  payment,  for  letter  writing  will  not  do  any  good. " 

To  this  letter,  defendant  replied  as  of  date  December 
2Sth,  as  follows:  "Enclosed  find  five  checks  drawn  on  the 
State  Bank  and  Trust  Co.,  Tonopah,  Nevada,  amounting 
$153.30,  and  as  you  state  in  your  letter  of  the  24th  that 
you  will  credit  my  account  and  thus  settle  the  claim  with- 
out further  bother  on  this  matter.     They  are  all  endorsed 
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payable  to  Roberts,  Johnson,  Rand  Shoe  Co.  I  would  be 
only  too  glad  to  pay  off  all  my  indebtedness  with  State 
Bank  checks,  as  I  have  the  checks  to  do  it,  and  they 
are  all  representative  of  the  cash  deposited.  Those  have 
been  checked  up  to  the  accounts  of  parties  who  drew 
them,  and,  of  course,  are  collectible;  that  is,  the  deposits 
are  back  of  them.  We  expect  this  bank  to  resume  Jan. 
2d,  and  it  is  now  up  to  you  to  get  your  money.  Trusting 
that  this  will  close  the  incident  and  awaiting  receipted 
statement,  I  am  yours  truly,  H.  A.  McKim." 

On  June  29,  1908,  Mcintosh  &  Cooke,  attorneys  for 
plaintiff,  wrote  to  defendant  as  follows:  "In  re  Roberts, 
Johnson  &  Rand  Shoe  Company,  vs.  Yourself  for  $153. 
We  are  herewith  enclosing  to  you  checks  as  follows: 
*  *  *  Being  the  same  checks  sent  by  you  on  proposed 
settlement  of  above  claim,  and  rejected  by  client,  for  the 
reasons  heretofore  stated  to  you.  Clients  agreed  to 
accept  these  'subject  to  later  collection, '  and  as  a  reason- 
able time  has  elapsed  and  no  favorable  indications  of 
bank  reopening,  the  condition  on  which  checks  were 
received  has  not  been  realized.  You  fully  understand 
position  which  client  takes  and  which  we  take,  from  the 
talk  had  in  our  office.  Clients  would  certainly  not  agree 
to  take  worthless  paper  in  payment  of  their  just  claim, 
and  we  anticipate  your  having  much  difficulty  in  trying 
to  make  a  court  so  believe." 

Witnesses  for  the  plaintiff  testified  that  the  Sipple 
Adjustment  Company  was  never  authorized  to  accept 
anything  but  cash  in  payment  for  its  claim  against  the 
defendant,  but  were  instructed  to  the  contrary.  Clarence 
Wise,  a  witness  for  the  plaintiff,  whose  deposition  was 
taken,  testified  that  he  was  "credit  man"  for  the  plain- 
tiff company.  He  testified  that  the  checks  in  ques- 
tion on  the  State  Bank  and  Trust  Company  were  tendered 
to  the  plaintiff  by  the  Sipple  Adjustment  Company,  to  be 
credited  on  the  account  when  collected;  that  they  were 
received  by  the  plaintiff  and  a  memorandum  made  on  the 
ledger  of  credit;  that  no  checks  are  received  by  the  plain- 
tiff except  as  a  credit  subject  to  collection ;  that  the  checks 
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were  sent  out  for  collection,  returned  unpaid,  and  were 
immediately  charged  back  to  the  defendant's  account 

There  is  nothing  in  the  testimony  of  witnesses  upon 
the  part  of  the  defendant  bringing  out  facts  in  addition 
to  that  shown  by  the  correspondence,  supra,  except  that 
the  parties  whose  checks  on  the  State  Bank  and  Trust 
Company  were  given  to  defendant  and  by  him  assigned 
to  the  plaintiff,  had  credits  with  said  bank  at  the  time  of 
its  suspension  and  at  the  time  said  checks  were  given, 
equaling  or  exceeding  the  several  amounts  for  which  they 
were  drawn. 

The  law  of  this  case  was  correctly  stated  to  the  jury 
in  the  following  instruction:  "The  jury  is  instructed,  as 
a  matter  of  law,  an  attorney  or  collection  agent  intrusted 
with  a  claim  by  the  owner  thereof  for  the  purpose  of  col- 
lecting the  money  due  thereon  has,  in  the  absence  of 
express  authority  from  the  owner  of  the  claim  to  the 
contrary,  no  authority  to  accept  or  receive  anything  but 
cash,  lawful  money,  in  payment  of  such  claim,  and  if  the 
jury  believe  from  the  evidence  in  this  case  that  the  plain- 
tiCF  placed  its  claim  of  $153  against  the  defendant  upon 
its  first  count  or  cause  of  action  with  the  Sipple  Adjust- 
ment Company  for  the  purpose  of  collection,  then  the 
jury  are  further  instructed  that  said  Sipple  Adjustment 
Company  had  no  authority,  as  a  matter  of  law,  to  accept, 
or  agree  to  accept,  the  checks  in  evidence  in  payment  of 
plaintiff's  claim  against  defendant,  and  plaintiff  would 
not  be  bound  by  such  agreement,  if  you  find  there  was 
such  agreement,  unless  you  further  find  from  the  evi- 
dence that  plaintiff  expressly  authorized  said  Sipple 
Adjustment  Company  to  accept  said  checks  in  full  and 
absolute  payment  before  they  were  sent,  or  else  after  the 
checks  were  sent  by  defendant  to  said  Sipple  Adjustment 
Company,  and  after  full  knowledge  of  all  the  terms  and 
conditions  of  the  transaction,  the  plaintiff  ratified  and 
approved  such  arrangement  made  by  said  Sipple  Adjust- 
ment Company,  if  you  find  there  was  such  an  arrange- 
ment. The  jury  is  instructed  that  lawful  money  is  the 
only  legal  tender  or  medium  of  exchange,  and  that  in 
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this  case  in  order  for  the  defendant  to  recover  you  must 
first  find  from  a  preponderance  of  the  evidence  that  there 
was  an  express  agreement  made  and  entered  into  between 
plaintiff  and  defendant  whereby  plaintiff  ^reed  to  accept 
the  checks  on  the  State  Bank  and  Trust  Company  in  lieu 
of  one  hundred  and  fifty-three  dollars  in  money,  as  and 
for  absolute  payment  of  the  claim  set  forth  in  plaintiff's 
first  count  or  cause  of  action." 

There  is  no  conflict  in  the  evidence  in  this  case,  from  a 
reading  of  which  it  is  manifest  that  the  verdict  was  con- 
trary, both  to  the  evidence  and  the  instructions.  Not  only 
is  there  no  evidence  that  the  Sipple  Adjustment  Com- 
pany was  authorized  to  accept  for  plaintiff  from  the 
defendant  anything  but  cash  or  legal  tender  in  discharge 
of  defendant's  indebtedness,  but  the  evidence  is  positive 
to  the  contrary. 

Defendant's  offer  to  send  a  draft  on  the  State  Bank 
and  Trust  Company,  in  payment  of  his  bill,  was  met  with 
a  draft  on  him  for  the  cash.  Later  the  claim  was  placed 
in  the  hands  of  the  Sipple  Adjustment  Company  for  col- 
lection, and  the  checks  were  sent  in  pursuance  of  their 
letter  to  the  effect  that  defendant  would  be  credited  with 
the  face  amount  thereof  "subject  to  later  collection." 

Where  defendant  sought  to  establish  a  settlement  of 
the  account  other  than  by  a  payment  in  cash  or  legal  ten- 
der, the  burden  of  showing  that  fact  was  on  him. 

Plaintiff  could  not  be  bound  by  the  acts  or  declarations 
of  the  adjustment  company,  except  to  the  extent  that 
those  acts  or  declarations  were  authorized  or  subsequently 
ratified.  The  plaintiff  received  the  checks  and  credited 
the  defendant  with  the  amount  thereof  subject  to  collec- 
tion, as  in  the  ordinary  course  of  business  transactions. 
They  were  forwarded  for  collection  and  returned  unpaid 
and  immediately  charged  back  to  the  defendant's  account 
In  view  of  the  uncontradicted  evidence  in  this  case  that 
no  one  was  authorized  to  accept  for  the  plaintiff  anything 
but  cash  or  legal  tender  in  discharge  of  indebtedness  due 
it,  and  that  it  only  accepted  the  checks  and  entered  on  its 
ledger  a  memorandum  of  credit,  subject  to  coUection, 
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when  the  checks  were  returned  unpwd,  the  account,  as  a 
matter  of  law,  was  in  the  same  situation  as  though  the 
checks  had  never  been  sent  To  hold  otherwise  would 
not  only  be  contrary  to  well-settled  principles  of  law, 
but  would  make  a  dangerous  precedent  in  commercial  and 
other  business  transactions  in  which  the  crediting  of 
accounts  on  receipt  of  checks  plays  so  important  a  part 
Unfortunate  as  it  may  be  for  the  individual  who  has 
money  on  deposit  in  a  suspended  or  insolvent  bank,  he 
can  only  discharge  his  indebtedness  with  unpaid  checks 
upon  such  a  bank  upon  a  clear  showing  that  the  one  to 
whom  he  is  indebted  at  the  time  accepts  such  check  abso- 
lutely and  unconditionally  in  discharge  of  the  debt,  and 
even  then,  to  be  binding,  doubtless  it  would  have  to 
appear  that  the  checks  were  of  some  value. 
Judgment  reversed  and  cause  remanded  for  new  trial. 
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THE  STATE  OF  NEVADA,  Respondent,  v.  J.  E. 
RAYMOND,  Appellant. 

1.  Indictmest  and  Is  formation— Words  of  tmh  Statute. 

In  view  of  Comp.  Laws,  4206.  providing  that  the  offense 
charged  shall  be  distinctly  set  forth  in  ordinary  and  concise  lan- 
KuaRe,  so  as  to  enable  a  person  of  common  understanding  to 
know  what  is  intended,  and  the  general  rule  that  an  indictment 
charging  an  offense  iti  the  words  of  the  statute  is  sufficient,  an 
indictment  for  forgery  under  Comp.  Laws,  4734,  providing  that 
every  person  who  shall  make,  pass,  utter,  or  publish,  with  iDt«nt 
to  defraud,  any  fictitious  not«,  bill,  or  check,  shall  be  deemed 
guilty  of  forgery,  sufficiently  charged  the  offense  by  the  aver- 
ment that  defendant  did  "attempt  to  pass  a  fictitious  check," 
particularly  when  the  sufficiency  of  the  indictment  was  not 
raised  until  after  verdict. 

2.  Criminal  Law— Appeal— Re  view— Indictment— ScFFiciENry. 

In  construing  an  indictment  questioned  for  the  first  time  on 
appeal,  it  must  be  htld  sufficient,  unless  so  defective  that  by  no 
construction  can  it  be  said  to  charge  the  offense  for  which 
defendant  was  convicted. 

Appeal  from  the  District  Court  of  the  Second  Judicia] 
District  of  the  State  of  Nevada,  in  and  for  Washoe 
County;  W,  H.  A.  Pike,  Judge. 

J.  E.  Raymond  was  convicted  of  forgery,  and  appeals. 
Affirmed. 

The  facts  sufficiently  appear  in  the  opinion. 

James  Glynn,  for  Appellant 

R.  C.  Stoddard,  Attorney-General,  and  L.  B.  F<mler, 
Deputy  Attorney-General,  for  Respondent: 

The  defendant  in  this  case  was  indicted  for  forgery 
under  section  4728  of  the  Compiled  Laws  defining  forgery. 

This  section  is  very  broad  in  its  scope,  and  not  only 
declares  the  act  of  passing  certain  forged  and  fictitious 
instruments  or  other  matters  forgery,  but  also  declares 
that  any  attempt  to  pass,  as  true  and  genuine,  any  of  the 
therein  enumerated  instruments  or  matters  also  forgery. 

The  position  of  the  state  in  this  matter  is  that  foi^ery, 
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SO  far  as  this  state  is  concerned,  is  purely  a  statutory 
offense;  while  at  common  law  the  passing  of  certain 
forged  and  fictitious  instruments  was  declared  to  be  for- 
gery, at  the  same  time  an  attempt  to  pass  fictitious  instru- 
ments and  the  like  did  not  constitute  in  itself  the  crime 
of  forgery,  but  merely  an  attempt  to  commit  forgery. 

Under  the  wording  of  this  statute,  wherein  an  attempt 
to  do  certain  acts  declared  to  be  forgery  is  in  itself  for- 
gery, this  particular  crime  is  distinguished  from  any  other 
on  our  statute  books.  There  also  being  that  distinction 
between  our  statute  law  and  the  common  law,  the  com- 
mon law,  therefore,  is  abrogated,  and  the  forgery  becomes 
strictly  a  statutory  offense. 

By  reason  of  the  legislature  having  placed  the  attempt 
to  do  certain  acts  upon  the  same  plane  as  the  commission 
of  these  acts,  as  it  has  done  under  the  section  above 
referred  to,  our  general  statutes  defining  attempts  does 
not  apply  to  forgery. 

Assuming,  therefore,  that  forgery  in  this  state  is 
purely  statutory  (as  it  most  certainly  is),  many  authori- 
ties may  be  found  to  support  the  proposition  that  indict- 
ments which  follow  the  language  of  the  statute  are 
sufficient.  (9  Ency.  PI.  &  Pr.  607,  and  authorities  there 
cited.) 

It  cannot  be  successfully  or  tenably  urged  that  the  act 
charged  as  the  offense  is  not  drawn  so  as  to  enable  a  per- 
son of  common  understanding  to  know  what  is  intended 
as  provided  in  paragraph  6,  section  4208,  Compiled  Laws, 
which  is  the  true  test  as  to  sufficiency  of  indictments. 

All  of  the  statutory  essential  elements  to  the  commis- 
sion of  the  offense,  which  fully  apprise  defendant  of  the 
offense  charged,  have  been  fully  complied  with,  in  that 
the  indictment  contains: 

1.  The  attempt  to  pass  as  true  and  genuine,  the  ficti- 
tious instrument  therein  described. 

2.  The  knowledge  that  the  same  was  false  and  forged. 

3.  The  intention  to  prejudice,  damage  and  defraud. 

4.  The  fictitious  instrument  in  writing,  set  out  at 
length  and  with  certainty. 
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If  the  offense  charged  is  set  out  witK  clearness  and 
precision,  so  as  not  to  mislead  him  in  his  defense,  and 
will  relieve  him  of  the  danger  of  jeopardy  for  the  same 
offense,  then  the  indictment  is  sufficient.  (McDonnell  v. 
Stofe,  58Ark.  248.) 

Either  the  letter  or  the  substance  of  the  statute  defin- 
ing the  offense  must  be  followed.     (22  Cyc.  336.) 

Per  Curiam: 

The  appellant  was  indicted,  tried,  and  convicted  in  the 
Second  Judicial  District  Court,  State  of  Nevada,  in  and  for 
the  County  of  Washoe,  of  the  crime  of  forgery  upon  an 
indictment,  the  charging  part  of  which  reads:  "That  said 
defendant  *  ♦  •  did  then  and  there  unlawfully,  fraud- 
ulently, falsely,  and  feloniously  attempt  to  pass,  as  true 
and  genuine,  upon  the  Farmers'  &  Merchants'  National 
Bank,  a  corporation,  doing  business  in  Reno,  Washoe 
County,  Nevada,  with  the  intent  then  and  there  to  defraud 
the  said  Farmers'  &  Merchants'  National  Bank,  a  corpo- 
ration, a  fictitious  check  in  writing  for  the  payment  of 
money,  purporting  to  be  the  check  of  one  J.  R.  Cava- 
naugh,  which  said  fictitious  check  is  in  the  words  and  fig- 
ures as  follows,  to  wit:  'Clearing  House  No.  16.  San 
Francisco,  Cal.  11—29, 1909,  G.  16.  Wells  Fargo  Nevada 
National  Bank  of  San  Francisco.  Pay  to  the  order  of  J.  E. 
Raymond,  $5,860  iVo  (five  thousand  eight  hundred  and 
sixty  dollars).  9,834.  J.  R.  Cavanaugh.'  Indorsed  on 
the  back  thereof,  'J.  E.  Raymond,'  when  in  truth  and  in 
fact  there  was  not  then  and  there  any  such  person  or 
individual  as  J.  R  Cavanaugh  in  existence,  the  said  J.  R. 
Cavanaugh  being  then  and  there  a  fictitious  person,  as  he, 
the  said  defendant,  then  and  there  well  knew;  the  said 
defendant  then  and  there  well  knowing  the  said  check  in 
writing  aforesaid  to  be  fictitious,  false,  and  fraudulent." 

The  defendant  made  a  motion  in  arrest  of  judgment, 
upon  the  ground  that  said  indictment  has  failed  to  charge 
a  public  offense,  which  motion  was  overruled,  and 
the  defendant  sentenced  to  imprisonment  in  the  state 
prison.     From  the  judgment  the  defendant  has  appealed. 
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The  appellant  raises  but  one  question,  to  wit,  the  suf- 
ficiency of  the  indictment  to  charge  the  essentials  of  a 
crime. 

The  indictment  is  based  upon  the  provisions  of  section 
83  of  the  crimes  and  punishments  act  (Comp.  Laws,  4734), 
which  section  reads:  "Every  person  who  shall  make, 
pass,  utter,  or  publish,  with  an  intention  to  defraud  any 
other  person  or  persons,  body,  politic  or  corporate,  either 
in  this  state  or  elsewhere,  or  with  the  like  intention 
shall  attempt  to  pass,  utter,  or  publish,  or  shall  have  in 
his  possession,  with  like  intent  to  utter,  pass,  or  publish, 
any  fictitious  bill,  note,  or  check  purporting  to  be  the  bill, 
note,  or  check,  or  other  instrument  in  writing,  for  the 
payment  of  money  or  property  of  some  bank,  corporation, 
copartnership,  or  individual,  where,  in  fact,  there  shall  be 
no  such  bank,  corporation,  copartnership,  or  individual  in 
existence,  the  said  person  knowing  the  said  bill,  note, 
check,  or  instrument  in  writing  for  the  payment  of  money 
or  property  to  be  fictitious,  shall  be  deemed  guilty  of  for- 
gery, and  on  conviction  thereof  shall  be  punished." 

The  only  question  presented  in  the  record  upon  appeal 
is  as  to  the  sufficiency  of  the  indictment.  It  is  the  con- 
tention of  counsel  for  appellant  that  the  indictment  is 
fatally  defective,  in  that  it  fails  to  set  out  the  acts  con- 
stituting the  attempt  to  defraud.  It  is  true  that  the 
indictment  charges  that  the  defendant  did  "attempt  to 
pass"  the  fictitious  check  in  question  without  alleging  the 
mode  or  manner  in  which  such  attempt  was  made.  The 
indictment  in  this  case  ia  in  the  language  of  the  statute, 
which  provides  directly  for  attempts  to  pass  checks,- 
and  we  think  it  good,  especially  so  when  no  objection 
was  made  thereto  until  after  verdict.  "It  is  a  general 
rule  that  if  an  indictment  is  based  upon  a  statute,  it  is 
sufficient  if  it  follows  the  wording  thereof.  The  rule, 
however,  is  subject  to  the  qualification  that,  unless  the 
words  of  the  statute  of  themselves  fully,  directly,  and 
expressly,  without  any  uncertainty  or  ambiguity,  set 
forth  all  the  elements  necessary  to  constitute  the  offense 
intended  to  be  punished,  an   indictment  charging  the 
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offense  in  the  langiiage  of  the  statute  will  be  insufficient, 
•  *  *  An  indictment  baaed  upon  a  statute,  in  order  to 
be  sufficient,  must  set  forth  all  the  facts  which  are  by  a 
statute  made  ingredients  of  the  offense."  (19  Cyc.  1393, 
title  "Forirery.") 

This  court  has  had  occasion  repeatedly  to  affirm  the  gen- 
eral rule  that  an  indictment  in  the  language  of  the  statute 
is  sufficient.  In  State  v.  Brannan,  3  Nev.  238,  relied  upon 
by  appellant,  the  indictment  charged  an  attempt  to  com- 
mit grand  larceny.  Mr.  Bishop  states  that  the  law  of 
larceny  is  exceptionally  technical.  (Directions  and  Forms, 
616.) 

There  is  greater  necessity  for  setting  out  the  facts  con- 
stituting an  attempt  in  the  case  of  a  larceny  than  there  is 
in  a  case  like  that  charged  in  the  indictment.  In  this 
case  the  appellant  was  charged  with  an  attempt  to  pass 
a  fictitious  check  upon  a  bank.  The  manner  in  which 
checks  are  ordinarily  passed  upon  a  banking  institution 
are  of  such  general  and  common  knowledge  that  it  could 
not  ordinarily  be  said  that  a  defendent  could  not  antici- 
pate from  the  charge  in  the  indictment  the  character  of 
evidence  he  would  be  expected  to  meet  upon  the  trial. 
Our  statute  has  defined  the  real  test  to  be  applied  to 
every  indictment,  which  is  found  in  the  sixth  subdivision 
of  section  243  of  the  crimes  and  punishments  act  (Comp. 
Laws,  4208),  which  reads:  "That  the  act  or  omission 
charged  as  the  offense  is  clearly  and  distinctly  set  forth 
in  ordinary  and  concise  language  without  repetition  and 
in  such  a  manner  as  to  enable  a  person  of  common  under- 
standing to  know  what  is  intended."  {State  v.  DouqUib, 
26  Nev.  203.) 

In  the  case  of  State  v.  Foster,  30  Kan.  365.  2  Pac.  628, 
the  court  was  considering  an  information  charging  that 
the  defendant  did  "  pass,  utter  and  publish  as  true"  a  cer- 
tain forged  instrument.  It  was  contended  in  that  case 
that  the  indictment  was  insufficient,  in  that  it  alleged 
conclusions  of  law,  and  not  a  statement  of  facts.  Speak- 
ing for  the  court.  Brewer  J.,  said:  "Again,  it  is  insisted 
that  the  information  is  defective,  in  that  it  fails  to  con- 
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tain  a  statement  of  the  facts  constituting  the  offense  in 
plain  language.  The  point  here  is  this:  The  section 
reads,  'every  person  who,  with  intent  to  defraud,  shall 
pass,  utter,  or  publish,  or  offer  or  attempt  to  pass,  utter, 
or  publish,  as  true,  any  forged  or  counterfeited  instru- 
ment or  writing, '  etc.  Now  the  information  uses  these 
words,  and  charges  that  defendant  did  'pass,  utter  and 
publish  as  true, '  This,  it  is  claimed,  is  no  statement  of 
facts,  but  simply  a  conclusion  of  law;  and  the  case  of 
Commonwealth  v,  WiUiama,  13  Bush  (Ky.)  267,  is  cited 
as  authority.  We  do  not  think  the  claim  is  well  taken. 
This  is  a  statutory  offense,  and  it  is  a  general  proposition 
that  it  is  sufficient  to  allege  such  an  offense,  in  an  infor- 
mation, in  the  words  of  the  statute.  (State  v.  Bamett, 
3  Kan.  250,  87  Am.  Dec.  471;  State  v.  White.  14  Kan.  540; 
Cr.  Code,  108;  7  U.  S.  Dig.  1st  series,  pp.  379,  380,  sees. 
2(£,  206,  and  authorities  cited  therein.  Also,  State  v. 
Johnson,  26  Iowa,  407,  96  Am.  Dec.  158;  Peoplev.  Ryndera, 
12  Wend.  426. )  While  there  may  be  some  limitations  on 
this  general  doctrine,  as  where  the  statute  simply  desig- 
nates the  offense,  and  does  not  in  express  terms  name  its 
ronstituent  elements,  yet  we  think  the  rule  obtains  in  the 
case  at  bar.  Of  course,  it  was  never  the  duty  of  the 
pleader  to  narrate  the  evidence,  and  we  think  the  words 
'pass,  utter  and  publish'  make  a  clear  and  sufficient 
description  of  fact  They  are  words  of  common  use,  and 
refer  to  acts  which  are  understood  by  every  one.  So  that, 
notwithstanding  the  remarks  of  the  court  in  the  case 
cited  from  13  Bush  (Ky.)  267,  we  think  the  informa- 
tion states  the  facts,  and  is  not  subject  to  the  objection 
made." 

It  has  been  the  tendency  of  courts  in  recent  years  to  be 
less  technical  than  formerly  in  construing  indictments, 
especially  so  where  no  demurrer  was  interposed  to  the 
indictment  and  an  opportunity  afforded  to  cure  the  defect 
prior  to  trial.  In  State  v.  Harrington,  9  Nev.  91,  this 
court,  quoting  an  indictment  for  murder,  said:  "Its  form 
is  argumentative,  and  this  would  have  been  a  fatal  defect 
upon  special  demurrer.    The  objection,  however,  was  not 


,,GoogIc 


204  State  v.  Raymond  [34th  Nev. 

Optnloa  of  the  Court 

taken;  and  the  imperfection  being:  of  form,  and  not  of 
substance,  is  cured  by  the  verdict" 

In  a  case  where  the  sufiiciency  of  the  indictment  was 
raised  for  the  first  time  upon  appeal,  thia  court,  in  the 
recent  case  of  State  v.  Hughes,  31  Nev.  270,  said;  "The 
indictment,  it  must  be  admitted,  is  far  from  being  a 
model.  Where,  however,  the  sufficiency  of  the  indict- 
ment is  questioned  for  the  first  time  upon  appeal,  it  should 
not  be  held  insufficient  to  support  the  judgment,  unless  it 
is  so  defective  that  by  no  construction  within  the  reason- 
able limits  of  the  language  used  can  it  be  said  to  charge 
the  offense  for  which  the  defendant  was  convicted" — 
citing  State  v.  Lovelace,  29  Nev.  43. 

An  indictment  charging  an  offense  in  the  language  of 
the  statute  ought,  as  a  general  rule,  to  be  held  sufficient, 
where  no  objection  is  taken  thereto  until  after  verdict. 
The  present  case  is  not  one  which  should  be  regarded 
as  an  exception  to  the  general  rule,  for  the  reason  hereto- 
fore stated  that  the  mere  charge  of  an  attempt  to  pass  a 
fictitious  check  upon  a  bank  of  itself  indicates  the  charac- 
ter of  evidence  the  defendant  would  be  expected  to  meet, 
and  where  no  demurrer  is  interposed  the  defendant  ought 
not  to  be  heard  afterwards  to  question  the  sufficiency  of 
the  indictment 

This  court,  in  State  v.  McKieman,  17  Nev.  224,  in  con- 
sidering an  indictment  for  forgery,  by  Hawley,  J.,  said: 
"It  is  true  that  an  indictment  for  a  statutory  offense 
should  employ  such  words  as  may  be  necessary  to  enable 
the  court  to  determine  upon  what  particular  provision  of 
the  statute  it  is  framed,  and  it  must  use  all  the  words 
which  are  essential  to  a  complete  description  of  the 
offense;  but,  as  a  general  rule,  the  indictment  will  be 
sufficient  if  the  offense  is  substantially  set  forth,  though 
not  in  the  precise  words  of  the  statute.  The  technical 
exactness  which  existed  under  the  rules  of  the  common 
law  has  been  superseded  by  statutory  provisions,  and  it 
is  now  sufficient  if  the  offense  is  'clearly  and  distinctly 
set  forth  in  ordinary  and  concise  language    '     *     •    in 


,,  Google 


July,  1911]         Martin  &  Co.  v.  Kirby  206 

PointB  decided 

such  a  manner  as  to  enable  a  person  of  common  under- 
standing to  know  what  is  intended. ' " 
The  judgment  is  affirmed. 

NoRCHOSS,  J.:  I  dissent. 


[No.  1938] 

E.  MARTIN  &  CO.  (a  Corporation)  ,  Respondent,  v. 
W.  P.  KIRBY  AND  THE  UNITED  STATES  PIDEI^ 
ITY  AND  GUARANTY  COMPANY  (a  Corpora- 
tion), Appellants. 

J.  &  A.  FREIBERG  (Copartners)  Respondents,  v. 
W.  P.  KIRBY  AND  THE  UNITED  STATES  FIDEL- 
ITY AND  GUARANTY  COMPANY  (a  Corpora- 
tion). Appellants. 

1.  Rbceivkbs— AocovNTiNa— Sbttlebunt  of  Account— Ohdkbb. 

The  coDii,  oa  hekring  the  final  &cconnt  of  a  receiver  and  the 
objections  thereto,  should  Bpeciflcally  approve  those  portions  of 
the  account  which  it  deems  proper,  and  specifically  disallow  the 
items  which  in  ita  opinion  are  iDegal. 

2.  Appeal  and  Error— Ord^eb  Appkalablk— OROKHa  Bkttlino 

Final  Accovnt  or  Rkckivbk. 

An  order  tpecificall;  allowing  c«  rejecting  all  of  the  iteoiB  of 
the  final  account  of  a  receiver  and  directing  a  diatribntion  of 
the  lands  is  appealable. 

3.  Afpkal  and  Error— Orders  Appeal  able— Orders  Settling 

Final  Account  of  Receiter. 

An  order,  entered  after  notice  and  hearing  on  application  of 
creditors  for  leave  to  sue  a  receiver  of  the  debtor,  presented 
after  entry  of  order  sustaining  objections  to  the  final  report  of 
the  receiver  and  to  bis  discharge  which  allows  the  claims  of  the 
creditors  in  a  specified  sum,  and  which  requires  the  receiver  to 
pay  the  same  within  a  specified  time,  and  which  authorizes 
actions  against  the  recover  and  hie  euretj  for  nonpayment 
within  the  specified  time,  is  appealable. 
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4.  Receivers— CoHCLUSivsHBsa— Collateral  Attack. 

An  order  in  receivership  proceedings,  which  directs  the  pay- 
ment by  the  receiver  of  a  speciflc  ium  to  a  designated  creditor, 
and  which  authorises  the  creditor  to  sne  the  receiver  and  hie 
surety  for  the  failure  of  the  receiver  to  pay  the  claim  within  a 
specified  time,  cannot  be  collaterally  attacked  in  an  action  by 
the  creditor  against  a  receiver  and  his  surety. 

5.  Receivers  -~  Orders  —  Conclusiveness     OS  '  Surety     of 

Receiver. 

An  order  in  receivership  proceedings,  which  is  binding  on  the 
receiver  failing  to  appeal  therefrom,  is  binding  on  his  surety  who, 
when  sued  on  the  bond,  may  not  collBt«rally  attack  the  order. 

Appeal  from  the  District  Court  of  the  Seventh  Judicial 
District,  State  of  Nevada,  in  and  for  Esmeralda  County; 
Tkeron  Stevens,  Judge. 

Actions  by  E.  Martin  &  Co.  and  by  J.  &  A.  Freiberg, 
copartners,  against  W.  P.  Kirby  and  another.  Prom 
judgments  for  plaintiff  in  each  action,  defendant,  the 
United  States  Fidelity  and  Guaranty  Company,  appeals. 
Affirmed. 

Statement  of  Facts 

In  an  action  brought  by  George  F.  Blatt,  as  plaintiff,  v. 
The  Cobweb  Company,  a  corporation,  as  defendant,  in 
the  First  Judicial  District  Court,  in  and  for  Esmeralda 
County,  praying  for  the  appointment  of  a  receiver  to  take 
charge  of  the  business  and  assets  of  said  defendant  cor- 
poration, the  Cobweb  Company,  and  that  they  be  admin- 
istered in  a  manner  likely  to  result  in  the  greatest  benefit 
to  all  the  creditors  of  said  defendant  corporation,  by  and 
under  the  direction  and  orders  of  the  court,  the  said  court 
made  the  following  order:  "This  cause  coming  up  for 
hearing  on  the  27th  day  of  June,  1908,  on  motion  of  T.  L. 
Foley,  attorney  for  plaintiff,  the  defendant  being  repre- 
sented in  court  by  D.  S.  Truman,  and  it  appearing  to  the 
court  that  a  writ  of  attachment  has  been  sued  out  and 
levied  upon  the  stock  of  goods  of  the  defendant  corpora- 
tion for  the  sum  of  four  thousand  dollars,  and  that  the 
assets  so  attached  are  all  the  defendant  has  with  which 
to  pay  its  liabilities,  and  that  said  assets  are  more  than 
sufficient  to  pay  all  the  liabilities  if  handled  and  disposed 
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of  in  a  judicious  manner;  that  there  are  other  numerous 
creditors  who  are  liable  to  brin^  suits  and  attachments 
further  ag^ainst  the  defendant,  all  of  which  will  cause 
SXeat  danger  of  waste  to  the  assets  of  the  defendant; 
that  the  business  of  the  said  defendant  is  now  on  a  pay- 
inf?  basis  and  by  conservative  management  can  be  made 
to  pay  all  the  debts  of  the  company,  and  the  same  being 
fully  considered  by  the  court:  It  is  ordered,  that  a 
receiver  be  appointed  to  take  charge  of  the  goods,  assets, 
rig'hts,  and  credits,  of  the  defendant  and  all  thereof,  and 
administer  them  to  the  best  interests  of  all  parties  con- 
cerned by  and  under  the  orders  of  this  court;  that  W.  P. 
Kirby,  being  a  resident  agent  and  manager  of  the  said 
defendant  corporation,  the  Cobweb  Company,  is  hereby 
appointed  to  act  as  such  receiver  in  that  regard;  and  it 
is  further  ordered  that  aaid  receiver  shall  file  a  good  and 
sufficient  bond  in  the  sum  of  $10,000,  to  be  approved  by 
this  court,  and  that  upon  the  approval  of  said  bond  and 
the  taking  of  the  proper  oath  of  office  that  the  s^d  prop- 
erty of  the  defendant,  the  Cobweb  Company,  shall  be 
turned  over  by  the,  sheriff  of  Esmeralda  County  to  the 
said  receiver  to  be,  by  him  handled  and  administered  as 
herein  ordered."    . 

Pursuant  to  said  order  the  said  W.  P.  Kirby  qualified 
as  receiver  and  on  tJie  30th  day  of  June,  1908,  executed 
and  filed  his  bond  as  such  trustee  in  the  penal  sum  of 
$10,000  with  the  United  States  Fidelity  and  Guaranty 
Company  (appellant .  herein)  as  surety,  the  condition  of 
whidi  said  bond  reads:  "The  condition  of  this  obligation 
is  such  that  whereas  by  an  order  of  the  above-entitled 
court,  duly  made  and  entered  on  the  27th  day  of  June, 
1908,  the  above-bounden  W.  P.  Kirby  was  duly  appointed 
receiver  for  the  defendant,  the  Cobweb  Company,  a  cor- 
poration, upon  his  executing  a  bond  according  to  the  law, 
in  the  said  sum  of  ten  thousand  dollars;  now,  therefore, 
if  the  said  W,  P.  Kirby,  as  such  receiver,  shall  faithfully 
execute  the  duties  of  his  trust,  according  to  law,  then  this 
obligation  to  be  void,  otherwise  to  remain  in  full  force 
and  effect"  .  ; 


,,  Google 


208  Martin  &  Co.  v.  Kirby         [84th  Nev. 

Bbttement  of  FkcCI 

The  receiver  published  for  four  weeks  a  notice  of  his 
appointment,  and  called  for  the  presentation  of  all  claims 
a^inst  the  corporation  ae  provided  in  section  95  of  the 
general  corporation  act  (Stats.  1903,  p.  156).  On  the  2Gth 
day  of  October,  1908,  the  said  receiver  filed  a  petition  in 
said  court  praying  for  an  order  to  be  allowed  to  sell  the 
entire  property  of  the  corporation  in  bulk,  and  on  the 
26th  day  of  December,  following,  the  said  property  was 
sold  pursuant  to  an  order  of  court  baaed  on  said  petition, 
and  on  the  same  day  an  order  was  entered  confirming 
the  sale.  On  the  30th  day  of  December,  1908,  the  receiver 
presented  to  the  court  his  final  account  and  petition  for 
discharge.  On  the  18th  day  of  January,  1909,  objections 
to  the  final  account  and  discharge  of  the  receiver  were 
filed  by  various  creditors,  which  final  account  and  the 
objections  interposed  thereto  coming  on  to  be  heard,  the 
court  rendered  a  lengthy  opinion  in  writing,  concluding 
with  Uie  following  order:  "It  is  therefore  ordered  that 
the  objections  to  tiie  report  of  the  receiver  and  to  his  dis- 
charge and  the  release  of  the  sureUes  on  his  bond  be  sus- 
tained, and  that  such  report  be  not  approved." 

Thereafter  and  on  the  12th  day  of  June,  1909,  upon 
application  of  certain  creditors  for  leave  to  sue  the  said 
receiver  and  his  surety,  the  following  orders  were  entered 
by  the  court:  "In  the  above-entitled  cause,  it  appearing 
to  the  court  from  the  records,  files  and  proceedings  had 
herein,  that  J.  &  A.  Freiberg,  copartners,  having  duly  filed 
their  claim  in  the  sum  of  six  hundred  forty-five  ddlars 
($645)  with  the  receiver  herein,  W.  P.  Kirby,  as  a  creditor 
of  the  defendant,  the  Cobweb  Company,  within  the  time 
required  by  order  of  this  court,  and  having  appeared  by 
their  attorney,  John  F.  Kunz,  and  objected  to  the  report 
and  application  for  dis(diarge  of  the  said  receiver,  W.  P. 
Kirby,  and  said  report  and  application  for  diachar^  hav- 
ing been  denied  and  an  order  so  made  by  the  court,  and 
it  further  appearing  that  thereupon  the  said  creditor  J. 
&  A.  Freibei^,  by  their  attorney,  duly  filed  an  ^plica- 
tion and  petition  praying  for  an  order  for  the  payment 
of  their  sud  claim,  or  in  lieu  thereof  asking  leave  to  insti- 
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tute  suit  for  the  recovery  of  their  said  cl^m,  a  copy  of 
which  application  was  served  on  MesstB.  Thompson,  More- 
house &  Thompson,  as  attorneys  for  said  receiver,  and 
due  and  proper  notice  of  the  hearing  thereof  having  been 
given,  and  tiie  said  attorneys  for  the  said  receiver  being 
prraent  in  court  at  the  hearing  of  said  application,  and 
satisfactory  and  sufficient  cause  now  appearing  to  the 
court  therefor:  It  is  ordered,  that  the  claim  of  the 
creditor  J.  &  A.  Freiberg  be  allowed  in  the  sum  of  six 
hundred  forty-five  dollars  ($645),  with  interest,  and  that 
the  receiver  herein,  W.  P.  Kirby,  pay  into  court  the  sEud 
sum  of  six  hundred  forty-iive  dollars  ($645)  so  due  to  the 
said  creditor,  within  ten  days  from  date  hereof,  with  his 
costs;  and  it  is  ordered,  that  in  the  event  that  the  s^d 
W.  P.  Kirby,  receiver,  fail  to  pay  said  sum  within  the 
time  and  as  heretofore  directed,  that  the  petitioning 
creditor,  J.  &  A.  Freiberg,  be  permitted,  and  they  are 
hereby  given  permission,  to  bring  suit  by  proper  proceed- 
ings against  the  said  receiver,  W.  P.  Kirby,  and  his  surety, 
the  United  States  Fidelity  and  Guaranty  Company,  for 
the  recovery  of  said  amount,  with  interest  and  costs;  it  is 
ordered,  that  the  claims  of  the  creditors  herein  named  be 
allowed,  namely,  Hemenway  &  Moeer,  $372.75,  •  *  * 
and  E.  Martin  ft  Co.,  $1,024.25,  with  interest,  and  that 
the  receiver  herein,  W.  P.  Kirby,  pay  into  court  the  said 
sum  so  due  to  each  of  sud  creditors,  within  ten  days  from 
date  hereof,  with  their  costs;  and  it  ia  ordered,  that  in  the 
event  that  the  sud  W.  P.  Kirby,  receiver,  fail  to  pay  said 
sums  to  each  and  all  of  said  creditors  within  the  time  and 
as  heretofore  directed,  that  each  and  all  of  said  petitioning 
creditors  be  permitted,  and  they,  and  each  of  them,  are 
hereby  given  permission  to  bring  suit  by  proper  proceed- 
ings ^sinst  the  said  receiver,  W.  P.  Kirby,  and  his  surety, 
the  United  States  Fidelity  and  Guarantee  Company,  for 
the  recovery  of  their  respective  amounts,  with  interest 
and  costs." 

The  receiver  having  failed  to  pay  the  claims  of  E.  Mw:- 
tin  &  Co.  and  J.  &  A.  Freiberg  in  pursuance  of  the  orders 
above  mentiMied,  the  said  creditors  brought  their  actions 
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against  said  receiver,  W.  P.  Kirby,  and  his  surety,  the 
United  States  Fidelity  and  Guaranty  Company,  for  the 
amounts  of  their  said  claims,  which  said  actions  were  con- 
solidated for  the  purpose  of  trial  and  heard  together.  The 
said  W.  P.  Kirby,  not  having  been  served  with  process, 
did  not  appear  in  the  actions.  The  cause  came  on  regu- 
larly for  trial  on  the  6th  day  of  June,  1910,  and,  on  the 
6th  day  of  July  thereafter,  judgment  was  entered  in 
favor  of  the  plaintiff  E.  Martin  &  Co,  against  the  defend- 
ant the  United  States  Fidelity  and  Guaranty  Company 
for  the  sum  of  $2,432.73  and  costs,  and  in  favor  of  the 
plaintiffs  J.  &.  A.  Freiberg  against  the  same  defendant 
for  the  sum  of  $714.42  and  costs.  From  the  said  judg- 
ments and  from  orders  denying  defendant  the  United 
States  Fidelity  and  Guaranty  Company's  motions  for  a 
new  trial,  the  said  defendant  has  appealed. 

Bryan  &  O'Brien,  F,  C.  Skin,  and  Chas.  L.  hynum,  for 
Appellant: 

Respondent  must  show  a  liability  on  the  part  of  the 
receiver  Kirby  to  pay  certain  sums  of  money. 

The  liability  of  this  defendant,  United  States  Fidelity 
and  Guaranty  Company,  is  secondary,  and  does  not  arise 
until  Kirby,  the  receiver,  has  failed  or  refused  to  do  some 
act  which  he  is  legally  bound  to  do. 

The  complaint  charges  a  failure  to  pay  over  certain 
sums  to  the  various  plaintiffs,  and  that  is  the  only  breach 
charged.  It  must  be  shown  that  Kirby  was  legally  liable 
to  pay  those  sums,  or  his  failure  to  pay  is  not  a  breach, 
for  which  this  defendant  is  liable. 

Kirby  was  not  liable  to  pay  for  the  following  reasons; 
(1)  There  had  never  been  an  accounting  of  his  receiver- 
ship; (2)  there  was  never  a  valid  order  of  distribution. 

An  order  settling  the  final  account  of  a  receiver  is  a 
final  adjudication  on  that  portion  of  the  case  and  is,  to 
that  extent,  a  judgment.  (City  of  Los  Angeles  v.  Los 
Angeles  City  Water  Company,  66  Pac.  198;  In  re  Negus, 
10  Wend.  44.) 

When  the  judgment  is  a  money  judgment,  the  amount 
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must  be  set  out  in  the  judgment  itself.  We  must  assume 
that  an  order  settling  the  accounts  of  the  receiver,  being 
a  judgment,  is  a  money  judgment  against  him.  {Board 
of  CommigaioTiera  v.  Moon,  57  Pac  161. ) 

The  court  was  without  jurisdiction  to  make  an  order 
allowing  a  claim  and  granting  leave  to  the  creditor  to 
sue  the  receiver  for  the  entire  amount 

The  court  cannot  allow  a  claim;  only  the  receiver  has 
such  authority,  and  all  the  court  can  do  is  to  order  him  to 
allow  it  if  appropriate  proceedings  shall  admit  of  appeal. 
(Dent  V.  Baker,  79  Fed.  189;  Guarrfian  Savinga  Institute 
V.  Bowling  Green  Savinga  Bank,  65  Barb.  275. ) 

The  genera)  law  relating  to  receivers  contemplates  that 
the  receiver  shall  be  responsible  to  those  entitled,  and  to 
those  only,  for  all  the  assets  that  come  into  his  hands. 

All  of  those  who  are  entitled  rely  upon  his  responsi- 
bility directly  for  his  bondsmen.  If  he  has  the  responsi- 
bility, it  is  only  proper  that  he  should  have  the  protection 
necessary,  as  follows:  (1)  To  allow  or  to  disallow  claims, 
or  (2)  to  have  an  opportunity  to  contest  claims  in  such  a 
manner  as  to  be  able  to  appeal  and  be  protected  by  the 
order  following  the  adjudication.  (Chemical  National 
Bank  v.  Chicago-Columina  Exposition,  48  N.  E.  331. ) 

T.  L.  Foley  and  John  F.  Kum,  for  Respondent: 

Part  of  the  compensation  claimed  by  the  receiver  was 
denied  by  the  court  and  an  order  fixing  the  compensation 
of  the  receiver  and  directing  payment  is  appealable. 
(Grant  v.  L.  A.  Co.,  47  Pac.  872;  Ogden  City  v.  Bear 
Lake  Co.,  55  Pac.  385;  Battery  Bank.  v.  Western  Bank, 
36  S.  E.  139.) 

And  an  order  of  the  court  appointing  a  receiver  and 
denying  him  all  compensation  for  services  is  appealable 
and  he  is  entitled  to  an  appeal  from  auch  order.  (High  on 
Receivers,  3d  ed.  p.  730.)  And  the  author  on  the  same 
page  states  that  an  order  fixing  the  compensation  of  the 
receiver  during  the  proceedings  is  a  final  order  and  is 
appealable. 

The  case  of  City  of  Los  Angeles  v.  Los  Angeles  City 
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Water  Company,  66  Pac.  198,  cited  by  appellant,  itself 
shows  it  to  be  an  appealable  order,  and  the  orders  in 
this  case  or  these  cases  are  equally  certain  in  that  the 
approval  of  the  account  and  the  expenditures  made  to 
himself  and  otherwise  are  denied,  and  the  authority  above 
cited  shows  that  such  an  order  is  appealable,  if  the 
receiver  so  wished  to  do. 

The  contention  that  an  action  cannot  be  miuntained 
against  the  surety  until  the  principal's  accounts  are  set- 
tled is  clearly  overcome  in  the  case  of  Deegan  v.  Deegan, 
22  Nev.  186,  which  was  an  action  brought  on  the  guard- 
ian's bond  and  wherein  the  accounts  of  the  guardian 
had  never  been  settled.  Nevertheless,  the  action  was 
maintained  and  the  judgment  sustained  by  the  higher 
court 

Complaint  is  made  that  no  account  was  filed,  citing 
MaxweU  v.  MeCreery,  41  At).  498,  wherein  the  account 
submitted  only  showed  moneys  paid  out.  The  final  account 
of  the  receiver  does  give  both,  and  the  evidence  shows 
that  it  covered  all  the  transactions  pertaining  to  the 
estate. 

The  only  defense  interposed  by  the  answer  filed  in  this 
case,  to  wit,  that  oral  instructions  were  given  to  keep  on 
running  the  saloon,  was  made  by  the  receiver  in  the  hear- 
ing to  have  his  accounts  approved  over  and  against  the 
objections  filed  by  the  creditors.  It  is,  therefore,  nothing 
but  a  repetition  of  the  same  defense  once  before  ruled 
upon  and  adjudicated  and  denied  by  the  court  when  inter- 
posed by  the  receiver. 

The  court  in  the  case  of  BUM  v.  Cobiveb  Company  ruled 
and  ordered  that  the  claims  of  these  plaintiffs  be  paid  by 
the  receiver  and  which  he  refused  to  do  and  did  not  do. 
Whether  or  not  the  order  was  erroneous  or  not  is  not  to 
be  considered  in  a  collateral  proceeding,  and  if  erroneous 
it  could  be  only  be  set  aside  by  a  direct  attack  or  by 
appeal  therefrom.  The  award  having  been  made,  how- 
ever, in  a  collateral  proceeding,  it  cannot  be  attacked  1^ 
the  surety  and  is  conclusive  as  to  the  amount  due  to 
plaintiffs  on  the  liability  of  the  surety.     (Deegan  v.  Dee- 
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gan,  22  Nev.  185;  Treweek  v.  Howard,  105  Cal.  434,  39  Pac. 
20;  Dmiglasa  v.  Ferris,  138  N.  Y.  192,  33  N.  E.  1041.) 

Treweek  v.  Howard,  supra,  was  an  action  on  the  bond 
of  an  executor  and  which  was  conditioned  in  the  same 
manner  as  the  one  ^ven  in  the  cases  at  bar.  The  order 
herein  was  made  for  the  payment  of  the  claims  of  the 
plaintiffs,  and  the  rule  in  collateral  proceedinj^s  in  an 
action  on  the  bond  by  the  weight  of  authority  is  that 
such  orders  are  conclusive  on  the  surety  as  well  as  against 
the  principal. 

In  Clark  v.  Bank,  57  Mo.  App.  277,  a  case  similar  to 
the  one  at  bar,  on  page  285,  the  court  says:  "This  settle- 
ment he  made  with  the  court,  showing  a  balance  in  his 
hands,  which  he  was  ordered  to  pay  over  to  the  plaintiffs. 
This  order  of  the  court  was  absolute  and  binding,  not  only 
on  the  receiver,  but  on  the  sureties  as  to  the  amount  due 
by  the  former  on  account  of  his  receivership."  (Citing 
authorities. ) 

Objection  is  made  in  appellant's  brief  thatall  the  cred- 
itors of  the  Cobweb  Company  were  not  included  in  the 
award  and  are  not  parties  to  these  actions.  It  will  be 
observed  that  the  defense  thus  offered  was  not  inter- 
posed before  the  trial  court  in  defendant's  answer  and  is 
raised  the  first  time  on  appeal.  In  Deegan  v.  Deegan,  22 
Nev.  185,  at  p.  197,  the  same  contention  was  made  and 
disposed  of  by  the  court  In  that  case,  it  was  held  the 
defense  was  not  properly  interposed,  and  in  these  cases 
the  defense  was  not  set  up  at  all.  And  that  it  cannot  be 
taken  advantage  of  for  the  first  time  on  appeal  is  too 
well  settled  in  our  state  to  require  citations. 

By  the  Court,  NoHCBOSS,  J.  {after  stating  the  facts  as 
above) : 

The  contention  of  counsel  for  the  appellant  that  the 
liability  of  the  appellant  herein  is  secondary,  and  does  not 
arise  until  the  receiver  has  failed  or  refused  to  do  acme 
act  which  he  is  legally  bound  to  do,  may  be  conceded. 

Counsel  for  appellant  mainly  rely  upon  the  following 
proposition:  "Thecomplaintcharges  afailure  to  pay  over 
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certain  sums  to  the  various  plaintiffs,  and  that  is  the  only 
breach  charged.  It  must  be  shown  that  Kirby  was  legally 
liable  to  pay  those  sums,  and  his  failure  to  pay  is  not  a 
a  breach  for  which  this  defendant  is  liable.  Kirby  was 
not  liable  to  pay  for  the  following  reasons;  (a)  There  had 
never  been  an  accounting  of  his  receivership,  (b)  There 
was  never  a  valid  order  of  distribution." 

There  can  be  no  question,  we  think,  that  the  account 
filed  by  the  receiver  on  the  30th  day  of  December,  1908, 
was  a  final  account.  It  was  filed  as  a  final  account  and 
contained  all  of  the  receipts  and  disbursements  of  the 
receiver  and  was  a  full  statement  of  his  transactions.  In 
considering  this  account  and  the  objections  interposed 
thereto,  the  court  took  testimony  and  the  entire  matter 
was  fully  presented  to  the  court  We  agree  with  counsel 
for  appellant  in  certain  of  his  contentions  relative  to  the 
order  made  upon  this  hearing.  If  the  court  had  carried 
into  its  order  the  various  matters  discussed  in  the  opinion 
of  the  trial  judge,  it  would  have  been  a  complete  disposi- 
tion of  the  matter  presented  to  the  court  for  determina- 
tion. 

The  court  should  have  specifically  approved  those  por- 
tions of  the  account  which  it  deemed  proper  and  have  spe- 
cifically disallowed  those  items  contained  in  the  receiver's 
account  which  the  court  referred  to  in  its  opinion  as  being 
illegal  charges.  There  does  not  appear  to  have  been  any 
question  as  to  the  gross  amount  the  receiver  was  required 
to  account  for.  Neither  the  receiver  nor  the  objecting 
creditors  at  the  time  suggested  to  the  court  that  the  order 
should  be  more  specific. 

We  need  not  determine  whether  the  order  in  the  form 
in  which  it  was  entered  was  appealable  as  it  unquestion- 
ably would  have  been  had  the  court  specifically  allowed  or 
rejected  all  of  the  items  of  the  account  and  directed  a 
distribution  of  the  funds  remaining  in  the  hands  of  the 
trustee. 

The  orders  of  June  12,  1909,  are  not  open  to  the  objec- 
tion that  they  do  not  direct  the  payment  to  certain  cred- 
itors of  specific  amounts  of  money.    These  orders  should 
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be  considered  in  connection  with  the  prior  order  sustain- 
ing the  objections  to  the  receiver's  final  account.  These 
orders  are  appealable,  and  if  they  were  before  us  upon 
appeal  the  objections  thereto  made  by  counsel  for  appel- 
lant might  or  might  not  be  well  taken. 

It  is  sufficient  for  the  purposes  of  the  present  case, 
which  is  collateral  to  the  case  of  Blatt  v.  Cobweb  Company, 
in  which  said  orders  were  made,  to  say  that  they  are  not 
open  to  attack  in  this  action.  (Deegan  v.  Deegan,  22  Nev. 
185;  Van  Fleet,  Coil.  Attack,  2,  3. 17.) 

The  case  of  Deegan  v.  Deegan,  supra,  was  an  action 
brought  upon  the  bond  of  the  guardian  for  failure  of  the 
guardian  to  discharge  the  duties  of  his  trust  The  guard- 
ian had  fuled  to  account  upon  the  order  of  the  court 
and  was  removed  for  failure  so  to  do,  and  another  guard- 
ian apjwinted.  This  court  said:  "The  objections  in  this 
case  to  the  orders  revoking  the  letters  of  the  former 
guardian,  and  appointing  the  present  one,  is  a  collateral 
attack  upon  the  judgment  of  the  court  in  the  guardian- 
ship matter.  (Van  Fleet,  Coll.  Attack,  2,  3. )  In  such  a 
case  the  jurisdiction  of  the  district  court  is  conclusively 
presumed  and  evidence  to  the  contrary  is  not  admissible. 
(Black,  Judgm.  271;  Van  Fleet,  Coll.  Attack,  841.)" 

Van  Fleet  on  Collateral  Attack,  sec.  3,  says:  "Any  pro- 
ceeding provided  by  law  for  the  purpose  of  avoiding  or 
correcting  a  judgment,  is  a  direct  attack  which  will  be 
successful  upon  showing  the  error;  while  an  attempt  to 
do  the  same  thing  in  any  other  proceeding  is  a  collateral 
attack,  which  will  be  successful  only  upon  showing  a  want 
of  power." 

Again  in  section  17,  p.  23,  the  author  says:  ''A  judg- 
ment must  be  final  and  on  its  merits,  in  order  to  bar  any 
matter  in  rea  adjudicata,  while  each  and  every  step  taken 
or  order  made  in  the  proceeding,  whether  it  concerns  the 
merits  or  not,  is  just  as  impervious  to  collateral  attack 
as  the  final  judgment  on  the  merits.  An  interlocutory 
order,  no  matter  how  erroneous,  if  not  void,  will  justify 
and  protect  all  persons  as  completely  as  the  final  judg- 
ment itself.     •    •    •    Thus,  interlocutory  orders  made 
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in  administration  proceeding  are  only  prima  facie  correct 
in  a  direct  proceeding  to  set  them  aside,  but  are  conclu- 
sive  in  a  suit  on  an  administrator's  bond." 

It  cannot  be  said,  we  think,  that  the  orders  of  June 
12th,  supra,  were  void.  They  were  made  after  notice 
and  hearing,  and  if  the  court  committed  error  in  making 
the  same,  the  error  could  only  be  corrected  by  appeal  or 
other  direct  attack.  The  receiver  did  not  attempt  in  any 
way  open  to  him  to  have  the  orders  set  aside  and,  hence, 
he  is  bound  by  them.  Had  the  receiver  obeyed  these 
orders,  and  paid  out  the  money  to  the  creditors  as 
directed,  the  orders  would  have  been  a  protection  to  him 
in  the  event  other  creditors  or  parties  to  the  proceeding 
sought  to  compel  him  to  account  to  them  for  the  money 
so  paid  out.  {Hovey  v.  McDmaXd.  109  U.  S.  150,  3  Sup. 
Ct.136,  27L.  Ed.  888.) 

As  the  receiver  is  bound  by  these  orders,  so  is  the 
surety  on  hia  bond.  (Deegan  v.  Deegan,  supra;  Treweek  v. 
Howard,  105  Cal.  434,  39  Pac.  20;  Douglass  v.  Ferris,  138 
N.  Y;  192,  33  N.  E.  1041,  34  Am.  St.  Rep.  435.) 

Other  questions  presented  by  the  record  it  is  unneces- 
sary to  consider.  It  follows  that  the  judgments  should 
be  affirmed. 

It  is  so  ordered. 
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Points  decided 
[No.  1918] 

In  the  Matter  of  the  Estate  of  WALTER  M.  COOK, 
Deceased. 

In  re  Petition  of  MRS.  CLARA  LOUISE  COOK  fob  a 
Homestead. 

1.  Appeal  and  Error— Record— Motion  for  New  Tkal. 

The  order  denying  th^  motion  for  a  new  trial,  or  the  minute 
entry  thereof,  must  be  contained  in  the  statement  on  appeal  to 
Rive  the  eupreme  court  jarisdiction. 

2.  Appeal  and  Error— Diminution  of  Record— Order  Desyinq 

New  Trial. 

Where  the  clerk's  certificate  referred  to  an  "appeal  from  the 
order  denying  a  new  trial  herein,"  the  supreme  court  may,  on 
appellant's  application,  permit  him  to  supply  the  order  by  Aling 
a  minute  entry  thereof,  so  as  to  enable  the  supreme  court  to 
consider  the  appeal,  though  the  statement  on  appeal  originally 
did  not  contain  the  motion  for  a  new  trial,  or  a  minute  entry 
thereof. 

3.  Appeal    and    Error  —  Record  —  Preparation  —  Personal 

SoPERvieiON  OP  Covkbel, 

Counsel  should  personally  supervise  the  making  up  of  the 
record  on  appeal  and  not  rely  upon  the  clerks  of  court,  and 
should  examine  the  transcripts  before  they  are  sent  up,  if  pos- 
sible, BO  as  to  make  timely  correction  of  any  defects  therein. 

4.  Homestead- Nature  of  Right. 

The  homestead  right  is  purely  statutory,  not  existing  at  com- 
mon law. 

5.  Husband  and  Wife— Homestead— Co  mm  i:nity  Property. 

If  a  declaration  of  homestead  is  filed  on  community  property 
by  either  spouse,  the  homestead  vests  in  the  survivor  on  the 
death  of  either,  and  the  court  must  set  aside  the  homestead  in 
community  property,  even  though  it  was  not  declared  during 
the  life  of  a  deceased  spouse;  the  property  being  exempt  from 
debts  of  the  surviving  spouse  or  sale  under  execution. 

6.  Homestead- Right  of  Widow— Separate  Property. 

Stats.  1861,  c.  ■'vi,  regulating  the  settlement  of  esl-ates,  pro- 
vided in  section  123  lor  the  setting  aside  of  the  homestead  to  the 
widow  and  minor  children,  and  section  126  provided  that  if 
there  was  no  law  in  force  exempting  property  from  execution 
certain  property  should  be  set  aside,  including  the  homestead, 
as  denned  in  that  section.  The  homestead  act  of  lH6.=i  (Stats. 
1864-1865,  c.  T2) ,  section  1 ,  as  amended  in  1679  (Stats.  1879,  c.  1.31 ; 
Comp.  Laws,  6i)0),  provided  that  if  property  declared  a  home- 
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Stead  be  aeparal^  property  both  muet  join  in  the  declaration, 
and  if  it  remain  separate  property  until  the  death  of  one  Bftouse 
homestead  rights  therein  shall  cease,  and  it  shall  belong  to  the 
party  or  his  heirs  to  whom  it  belonged  when  filed  upon;  and 
section  4  (Stats.  1879.  c.  131;  Comp.  Laws,  55:j)  provided  that 
no  exemption  to  the  surviving  spouse  should  be  allowed,  where 
the  homestead  declaration  had  been  filed  upon  the  separate 
property  of  either  spouse,  as  provided  in  section  1.  The  act  of 
1897,  sec.  101  (State.  1S97,  c.  106;  Comp.  Laws,  2886),  authorizes 
the  court,  upon  the  return  of  the  inventory,  to  set  apart  for  use 
of  decedent's  family  the  homestead  as  designated  by  the  general 
homestead  law  "now  in  force,"  whether  designated  as  required 
by  said  law  or  not;  and  further  provides  that  if  the  property 
declared  upon  be  separate  property  both  spouses  must  join  in 
the  declaration,  and  if  it  remain  separate  property  until  the 
death  of  one  of  them  the  homest«ad  rights  shall  cease,  and  it 
shall  belong  to  the  party  to  whom  it  belonged  when  filed  upon. 
Section  126  of  the  act  of  1861  was  omitted  from  the  act  of  1897, 
and  section  123,  corresponding  to  section  101  of  the  latter  act, 
was  modified.  Held,  under  section  101,  construed  with  the  other 
Btatates,  that  a  widow  cannot  have  set  apart  to  her  as  a  home- 
stead land  which  was  her  husband's  separate  property  at  his 
death,  and  had  not  been  declared  on  as  a  homeet«ad;  there 
being  other  heirs. 

Appeal  from  the  District  Court  of  the  First  Judicial 
District  of  the  State  of  Nevada,  in  and  for  Ormsby 
County;  Frank  P.  Langan,  Judge, 

In  the  matter  of  the  estate  of  Walter  M.  Cook,  deceased. 
From  a  judgment  and  order  denying  the  petition  of  Clara 
Louise  Cook  for  a  homestead  out  of  decedent's  separate 
property,  petitioner  appeals.    Attiimed. 

The  facts  sufficiently  appear  in  the  opinion. 

Piatt  &  Giibons,  for  Petitioner: 

The  sole  and  only  question  involved  in  this  appeal  is: 
Has  the  district  court,  sitting  as  a  probate  court,  the 
power  and  authority  to  set  aside  as  a  homestead  for  the 
surviving  wife  separate  property  of  the  deceased  hus- 
band? 

The  lower  court  was  of  the  opinion  that  a  probate 
homestead  could  not  be  set  aside  by  the  court  for  the 
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reason  that  section  550  of  the  Compiled  Laws,  dealing 
with  homesteads  created  by  the  act  of  the  parties  them- 
selves, provided  for  a  descent  of  the  homestead  created 
by  one  spouse  upon  the  separate  property  of  another  to 
the  heirs  of  the  owner  of  the  separate  property  upon  his 
or  her  death;  that  this  provision  evinced  an  intention  on 
the  part  of  the  legislature  to  vest  title  to  the  separate 
property  upon  which  a  homestead  was  created  in  the 
heirs  of  the  owner  upon  his  death,  and  that  it  would  be 
doing  violence  to  that  intention  to  hold  that  a  probate 
homestead  could  be  imposed  upon  said  separate  property. 

The  amended  statute  of  1879  deals  only  with  home- 
steads created  by  the  act  of  the  parties.  It  simply  pro- 
vides for  the  termination  of  a  homestead  already  created 
and  the  devolution  of  the  title  upon  the  termination  of 
the  homestead  estate.  It  in  no  way  touches  upon  pro- 
bate homestead,  and  it  is  apparent  that  it  in  no  way 
defines  or  limits  the  right  of  the  district  court  sitting  in 
probate.  It  does  not  piu^iort  to  do  so,  either  by  its  lan- 
guage or  evident  intent;  it  deals  only  with  homesteads 
created  by  the  act  of  the  parties. 

It  does  not,  in  fact,  apply  to  the  present  case,  since 
here  no  homestead  was  created  in  the  lifetime  of  deceased, 
and  there  is  no  room  for  the  operation  of  the  statute. 
The  lower  court,  instead  of  deciding  this  case  upon  the 
facts  as  they  existed,  decided  it  upon  facts  nonexistent 
Because  section  550  provides  that  the  homestead  prop* 
erty  when  created  in  the  lifetime  of  the  parties  goes  to 
tiie  heirs  of  the  deceased,  the  lower  court  assumed  that 
such  was  the  law  when  no  homestead  was  created  in  the 
lifetime  of  the  parties. 

In  the  present  case  no  homestead  was  created  by  the 
act  of  the  iMirties,  and  to  determine  the  power  of  the  court 
to  set  aside  a  homestead  we  must  examine  the  powers 
conferred  upon  the  district  court  by  the  probate  laws. 
The  right  of  inheritance  is  not  an  inherent  right,  but  is 
one  conferred  by  the  legislature,  and  the  heirs  take  their 
inheritancesubject  to  allsuch  burdens  and  conditions  as  the 
legislature  may  impose.    When  the  legislature  provides 
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that  Upon  the  death  of  one  intestate  ike  title  to  his  property 
devolves  upon  his  heirs  at  law,  the  meaning  of  the  law 
is  that  the  title  devolves  upon  the  heirs  subject  to  admin- 
istration. The  heir's  right  of  succession  is  subject  to  all 
the  uses,  burdens  of  administration,  and  the  power  of 
the  court  to  lessen  or  take  away  his  title,  under  the 
authority  given  it  sitting  as  a  probate  court  That  court 
may  lessen  the  value  of  his  estate  by  imposing  upon  it 
collateral  inheritance  taxes,  attorney  fees,  and  other 
expenses;  may  order  the  projjerty  sold  for  the  payment 
of  debts  of  the  deceased  and  family  allowance,  and  may 
impose  upon  his  estate  a  superior  estate,  to  wit,  a  probate 
homestead.  The  heirs'  title  is  always  inferior  to  the 
uses  and  purposes  of  administration.  To  say  that  because 
a  law  provides  for  the  devolution  of  property  to  the  heirs 
of  a  decedent,  therefore  no  homestead  can  be  carved  out 
of  it,  is  to  ignore  the  nature  of  the  heirs'  title  and  to 
repeal  the  statute  giving  the  court  in  plain  language  the 
power  to  set  aside  to  the  widow  a  homestead,  whether 
such  homestead  has  theretofore  been  selected  as  required 
by  said  law  or  not. 

The  court  must  bear  in  mind  that  there  are  two  home- 
steads known  to  the  Nevada  law— homesteads  created  by 
the  act  of  the  parties,  and  homesteads  created  by  the 
district  court,  which  are  called  probate  homesteads. 
Some  of  their  attributes  are  the  same,  to  wit,  the  char- 
acter and  value  of  the  homestead  created  are  the  same; 
the  chief  difference  is  in  the  method  of  creation.  The 
purpose  of  both  is  the  same— to  provide  a  home  for  the 
family,  thus  evincing  the  regard  for  the  family  as  a  fam- 
ily, as  shown  by  all  laws  formulated  by  the  Anglo-Saxon 
race. 

Our  position  is  simply  this:  Upon  Walter  M.  Cook's 
death  his  separate  property  descended  to  his  heirs,  sub- 
ject to  administration,  but  the  court  has  been  given  the 
power  to  set  aside  to  the  widow  a  homestead  out  of  any 
property  of  the  deceased  according  in  value  and  character 
to  the  provisions  of  the  law. 

Before  we  consider  the  provisions  of  the  law  bearing 
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upon  the  power  of  the  district  court  to  set  aside  a  home- 
stead to  the  surviving  widow  out  of  the  separate  prop- 
erty of  the  deceased  husband,  it  is  proper  that  we 
ascertain  the  relative  dates  of  the  laws  bearing  upon  the 
question.  If  this  court  should  hold  that  section  550  of 
the  Compiled  Laws  and  section  2886  thereof  dealt  with 
the  same  subject,  and  were  in  conflict,  it  would  give  full 
force  and  effect  to  the  later  act  in  all  conflicting  provi- 
sions. 

Section  550  is  the  first  section  of  "  An  act  to  exempt  the 
homestead  and  other  property  from  forced  sale  in  certain 
cases,"  approved  March  6,  1865.  Section  550  was  amended 
in  1879,  so  that  section  as  it  now  stands  dates  from  1879. 

Section  2886  is  the  one  hundred  and  first  section  of  "  An 
act  to  regulate  the  settlement  of  the  estates  of  deceased 
persons,"  approved  March  23,  1897.  So  its  provisions 
must  control  the  decision  of  the  court  in  this  case  if  the 
court  shall  determine  that  the  two  sections  conflict. 

But  we  see  no  conflict  between  the  two  sections.  They 
were  enacted  for  different  purposes — one  to  protect  the 
homestead  during  the  lifetime  of  both  spouses;  the  other 
to  afford  a  home  for  the  widow  and  minor  children  after 
the  death  of  the  breadwinner.  One  confers  power  upon 
persons,  while  the  other  grants  authority  to  a  court. 
The  only  connection  between  the  two  is  that  the  latter 
act  refers  to  the  former  for  the  purpose  of  ascertaining 
the  character  and  value  of  the  property  which  may  be 
set  aside  as  a  homestead. 

Section  2886  makes  it  the  imperative  duty  of  the  dis- 
trict court  to  set  aside  for  the  use  of  the  family  of 
deceased  "the  homestead  as  designated  by  the  general 
homestead  law  now  in  force,  whether  such  homestead 
has  theretofore  been  selected  as  required  by  said  law  or 
not. " 

Language  could  not  be  more  explicit.  The  homestead 
designated  by  the  general  homestead  law  may  consist 
either  of  separate  or  community  property;  the  fact  that 
it  has  not  been  selected  during  the  lifetime  of  the  deceased 
is  made  immaterial  by  the  statute  itself.    The  section 
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does  not  limit  the  power  of  the  court  to  select  a  1 
stead  from  the  community  property  alone,  and  there  is 
nothing  in  either  the  spirit  or  purpose  of  the  law  which 
should  so  limit  it.  The  family  of  a  deceased  husband 
needs  a  homestead  more  than  were  the  husband  alive 
and  able  to  give  his  family  protection. 

If  the  above  law  did  not  contain  the  words  "  whether 
such  homestead  has  theretofore  been  selected  as  required 
by  said  law  or  not,"  there  might  be  some  question  about 
the  matter,  but  those  words  remove  all  doubt,  especially 
when  we  consider  their  history. 

Section  2886  was  originally  section  123  of  the  act  of  the 
territorial  legislature  of  Nevada,  1861,  and  did  not  then 
contain  the  above  words,  which  did  not  appear  in  the  sec- 
tion until  1897.  Why  were  these  words  inserted  except 
for  the  very  purpose  of  giving  the  court  the  power  claimed 
for  it  by  us?  The  judgment  of  the  lower  court  nullifies 
these  words  and  gives  them  no  operative  force  whatever. 
Under  the  construction  of  the  lower  court  the  art  of  inter- 
polation is  resorted  to  and  the  language  is  made  to 
read  as  follows:  "Whether  such  homestead  has  thereto- 
fore been  selected  as  required  by  said  law  or  not, 
provided  the  property  sought  to  be  set  aside  is  commu- 
nity property."  No  rule  of  construction  can  justify  such 
a  distortion  of  plain  and  simple  language  from  its  plain 
and  simple  meaning. 

While  in  construing  a  statute  of  this  state  decisions  of 
another  state  upon  similar  statutes  are  not  conclusive, 
still  they  may  point  the  way  to  a  proper  interpretation  of 
our  statute.  It  is  a  well-known  fact  that  t^e  statutes  of 
California  have  been  extensively  followed  by  the  Nevada 
legislature.  A  comparison  of  the  acts  of  the  legislature 
of  the  State  of  CaJifornia,  at  its  second  session,  1851, 
commencing  at  section  120,  p.  462,  chapter  V,  title  "Pro- 
vision for  the  Support  of  the  Family, "  with  the  act  of  the 
territorial  legislature  of  the  Territory  of  Nevada  entitled 
"An  act  to  regulate  the  settlement  of  the  estates  of 
deceased  persons,"  approved  November  21,  1861  (Stats. 
1861,  p.  186,  title  V,  "Provision  for  the  Support  of  the 
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Family,"  p.  204,  sees.  122  and  123),  will  ahow  the  two 
taws  to  be  practically  identical. 

Thereafter  the  California  law  was  in  1865-66  amended 
so  as  to  read  practically  the  same  as  does  section  2886  of 
the  Compiled  Laws,  and  we  submit  that  the  decisions  of 
the  California  supreme  court  interpreting  this  law,  if  not 
authori^  binding  upon  this  court,  are  persuasive  reason- 
ing in  our  favor. 

To  give  a  restricted  meaning  to  a  statute  allowing  a 
homestead  to  a  widow  is  not  only  to  violate  the  general 
spirit  and  policy  of  all  homestead  legislation,  but  violates 
the  express  policy  of  this  state  as  found  in  its  constitu- 
tion.     (See  sec  30,  art  4,  of  the  Constitution.) 

WiUiam  Woodbum  and  J.  Poujade,  for  Respondents: 

The  statement  on  motion  for  new  trial  is  not  identified. 
No  paper  In  the  transcript  is  identified.  Even  an  exhibit 
wilt  be  stricken  from  the  files  if  not  identified  by  endorse- 
ment {Rem  W.  L.  &  L.  Co.  v.  Osfewrn,  25  Nev.  68.) 

In  Dean  v.  Pritchard,  9  Nev.  232,  certain  affidavits 
were  referred  to  in  the  specifications  of  error  and  were 
used  at  the  hearing  on  motion  for  new  trial,  also  were 
referred  to  by  the  trial  judge  in  his  opinion  on  the  motion, 
in  which  he  gave  the  substance  of  them.  But  there  was 
no  endorsement  on  them  showing  that  they  were  read  or 
referred  to  at  the  hearing.  To  meet  this  objection  a 
memorandum  to  the  desired  effect  made  by  the  trial  judge 
after  the  transcript  was  filed,  was  offered.  Appeal  dis- 
missed. 

Appellant's  motion  for  permission  to  supply  the  record 
(if  it  could  have  been  considered  at  all)  should  have  been 
upon  five  days'  notice.     (Rule  XXIV  of  this  court) 

The  motion  for  permission  to  supply  the  record  is  not 
available.  Certiorari  is  the  proper  proceeding  on  dimi- 
nution of  record. 

In  Kirman  v.  Johnson,  30  Nev.  146,  cited  by  appellant 
the  mere  negative  statement  by  the  court:  "  Nor  does  the 
certificate  of  the  clerk  mention  any  such  order,"  cannot 
be  construed  into  a  decision  that  the  mention  of  an  order 
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by  the  clerk  is  the  equivalent  of,  or  a  valid  substitute  for, 
the  order  itself,  or  a  minute  thereof.  But,  even  if  so,  the 
order  is  not  mentioned  in  the  clerk's  certificate  in  the 
case  at  bar.  "Mention,"  as  used  by  the  court  meant 
naming,  including  in  a  list,  not  a  mere  reference  from 
which  an  inference  might  be  drawn. 

The  clerk's  mere  assumption  (if  he  had  one)  may  not 
have  been  well  based;  just  as  the  assumption  of  all  of  us 
that  such  an  order  was  in  the  record  (until  we  learned 
it  was  not)  was  unfounded.  It  is  as  true  here  as  in  Kir- 
7nan  v.  Johnson  that  "so  far  as  the  record  shows  there 
may  never  have  been  such  an  order  made." 

Without  a  record  of  order  appealed  from  there  is  no 
appeal.  There  is  nothing  here  to  clothe  the  court  with 
jurisdiction. 

As  to  the  matter  involved  herein,  there  is  in  no  essen- 
tial point  a  distinction  between  Kirman  v.  Johnson  and 
the  case  at  bar. 

In  Kirman  v.  Johnson  appellant  asked,  as  appellant 
asks  here,  that  he  be  permitted  to  remedy  the  defect; 
and  when  the  court  in  that  case  regretted  inability  to 
decide,  on  its  merits,  a  case  of  grave  importance,  it 
emphasized  the  necessity  of  compliance  with  the  statute, 
and  it  affirmed  a  doctrine  crystallized  in  the  law  and  prac- 
tice of  this  state  through  a  long  line  of  cases  (in  which 
doubtless  many  of  the  appellants  made  the  same  request) 
and  which  cannot  now  be  changed  except  through  change 
of  the  statute. 

In  distinguishing  the  other  cases  cited  in  appellant's 
brief,  it  is  to  be  remembered  that  the  California  practice, 
almost  from  the  beginning,  has  widely  differed  from  ovirs. 
While  our  court  has  insisted  that  the  statute  be  followed 
strictly,  the  California  court  has  so  far  disregarded  the 
statute  that,  in  the  words  of  Spelling,  "  there  were  sev- 
eral cases  decided  shortly  after  the  adoption  of  the  Cali- 
fornia codes  in  which  it  was  held  that  a  motion  to  dismiss 
for  failure  to  comply  with  statutory  conditions  would  not 
be  entertained."    (Vol.  2,  New  Trial  &  App.  sec.  668.) 

Yet,  loose  aa  the  practice  in  that  state  has  been,  every 
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case  cited  by  appellant  ia  easily  distinguished  from  the 
case  at  bar. 

In  Wakeman  v.  Coleman,  28  Cal.  58,  cited  by  appellant, 
the  court  only  ordered  that  appellant  be  permitted  to  sup- 
ply copy  of  undertaking  on  appeal.  The  judgment  had 
not  been  appealed  from.  The  order  denying  motion  for 
new  trial  was  in  the  record. 

In  McQuade  v.  Wkaley,  29  Cal.  612,  cited  by  appellant, 
an  attempt  had  been  made  to  substitute  for  the  pleadings 
brief  notes,  which  (in  California)  would  have  been  suf- 
ficient—especially  if  so  stipulated.  The  court  said  (p.  614): 
"As  the  objection  is  technical,  and  as  the  statement  of 
the  issues  •  •  •  would  be  sufficient  for  the  purposes 
of  an  appeal,  had  it  been  substituted  by  stipulation,  we 
think  leave  to  supply  the  petition  should  have  been 
granted."  No  order  denying  motion  for  new  trial  was 
involved. 

In  Kimple  v.  Conway,  69  Cal.  71,  cited  by  appellant, 
the  paragraph  on  which  appellant  seems  to  rely  refers 
to  an  appeal  from  an  order  denying  a  new  trial— not  an 
appeal  from  a  judgment.  Therefore  the  copy  of  the  final 
judgment  was  not  essential  in  the  jurisdictional  sense  in 
which  the  order  denying  the  motion  for  new  trial,  the 
thing  appealed  from,  is  essential.  The  question  of  sup- 
plying such  order  was  not  involved. 

In  Richardson  v.  Eureka,  92  Cal.  64,  cited  by  appellant, 
the  order  denying  the  motion  for  new  trial  {which  atone 
appears  to  have  been  appealed  from)  was  not  involved. 
Note  also  that  in  California,  according  to  this  decision, 
notice  of  motion  for  new  trial  might  be  omitted. 

In  Paige  v.  Roeding,  89  Cal.  69,  cited  by  appellant, 
appellant  has  again  evidently  been  misled.  The  decision 
is  simply  that  the  omissions  from  the  judgment  roll  were 
not  sufficiently  important  to  require  dismissal  of  the 
appeal,  but  that,  if  respondent  thought  them  material  to 
his  case,  he  might  suggest  diminution  of  the  record  and 
have  them  inserted. 

In  Hill  V.  FHnnigan,  54  Cal.  311,  cited  by  appellant,  we 
again  find  the  court  dealing  only  with  the  bond  and  the 
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notice  of  motion  for  new  trial.  The  judgment  (which  in 
this  case  was  appealed  from)  was  not  lacking. 

In  Emeric  v.  Alvarado,  64  Cal.  529,  cited  by  appellant, 
the  appeal  was  from  an  interlocutory  judgment.  Final 
judgment  had  not  been  given,  and  the  objection  that  the 
entire  judgment  roll  was  not  in  the  transcript  was  futile 
because  the  entire  judgment  roll  had  not  been,  and  could 
not  be,  made  up.  There  is  nothing  to  show  that  the 
defect  in  the  judgment  roll  was  material.  The  state- 
ment, "  It  is  not  the  practice  of  this  court  to  dismiss  an 
appeal  under  such  circumstances,  when  the  defect  can  be 
readily  cured  on  the  suggestion  of  diminution,"  adds 
nothing  to  appellant's  case.  On  the  other  hand,  it  shows 
what  is  displayed  in  many  California  decisions  — an 
extreme  tendency  to  aid  the  appellant  to  a  hearing  on 
merit— a  tendency  which,  as  we  have  seen,  supra,  some- 
times led  that  court  to  disregard  the  statute.  Our 
supreme  court  has  never  yet  permitted  itself  to  be  thus 
misled. 

So  much  for  appellant's  California  cases,  not  one  of 
which  could  be  applied  to  the  case  at  bar  even  if  the 
Nevada  court  could  cast  aside  its  own  practice  of  half  a 
century  to  adopt  that  of  another  state. 

Sweeney  v.  Lomme,  22  L.  Ed.  727,  cited  by  appellant, 
cannot  apply  here.  The  decision  is  under  a  rule  of  prac- 
tice which  has  never  been  followed,  and  cannot  now  be  fol- 
lowed, under  the  statutes,  practice  and  decisions  in  this 
state. 

Likewise  in  Bank  of  Mindenv.  Lake  Bistenau  L.  Co., 
47  La.  Ann.  1432,  cited  by  appellant  (in  which,  however, 
the  appeal  was  dismissed),  the  court's  remark  quoted  by 
appellant,  which  can  hardly  even  be  called  a  dictum,  was 
based  on  a  statute  radically  different  from  ours — Voor- 
hies.  Rev.  St.  1876,  sec  36,  which  in  full  is  as  follows: 

"No  appeal  to  the  supreme  court  shall  be  dismissed  on 
account  of  any  defect,  error  or  irregularity  of  the  petition 
or  order  of  appeal,  or  in  the  certificate  of  the  clerk  or 
judge,  or  in  the  citation  of  appeal  or  service  thereof,  or 
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because  the  appeal  was  not  made  returnable  at  the  next 
term  of  the  supreme  court,  whenever  it  shall  not  appear 
that  such  defect,  error  or  irregfularity  ia  imputed  to  the 
appellant;  but  in  all  cases  the  court  shall  arrant  a  reason- 
able time  to  correct  such  errors  or  irre^larities  (in  case 
they  are  not  waived  by  the  appellee)  and  may  impose  on 
the  appellant  such  terms  and  conditions  as  in  their  dis- 
cretion they  may  deem  necessary  for  the  attainment  of 
justice,  and  may  also  impose  such  tines  on  the  officers 
who  shall  have  caused  such  irregularities  as  they  may 
deem  proportioned  to  the  offense." 

The  foregoing  may  be  a  very  desirable  statute;  but  it 
is  not  our  statute.  If  it  were,  could  the  mere  assumption 
that  an  order  existed  give  this  court  jurisdiction  over  a 
matter  brought  to  its  attention  by  means  of  papers  which 
legally  represent  nothing  and  imprort  nothing? 

There  is  no  authority  for  appellant  to  bring  into  this 
court,  after  transcript  filed  and  after  the  expiration  of 
the  prescribed  time,  what  amounts  to  a  second  transcript 

The  situation  in  the  case  at  bar  would  not  permit  the 
course  here  attempted.  Spelling  on  New.  Tr.  &  App.  Pr. 
in  vol.  2,  sec.  650,  after  referring  to  defects  which  may 
be  corrected  on  suggestion  of  diminution,  says  (p.  1373) ; 

"  But  the  body  of  the  transcript  may  be  otherwise  so 
defective  as  to  necessitate  a  dismissal;  as  where  it  does 
not  contain  any  appealable  order  or  judgment;  or  there 
is  nothing  to  show  that  a  notice  of  appeal  was  filed  or 
served;  •  *  *  or  the  record  does  not  contain  either  ver- 
dict or  judgment,  the  appeal  being  from  the  judgment." 
{Clyne  v.  Bingham  Co.,  60  Pac.  76;  Savings  Co.  v.  Meeks, 
66  Cal.  371;  Anderami  v.  Dvinna,  10  Utah,  GO.) 

Even  in  California  it  is  recognized  that  a  court  cannot 
always  disregard  a  written  law. 

When  a  cause  has  been  regularly  tried  and  decided  it 
it  can  be  reviewed  only  in  the  modes  prescribed  by  stat- 
ute.    {Carpenter  v.  Superior  Court,  75  Cal.  596.) 

The  Supreme  Court  of  Nevada  has  adhered  strictly  to 
the  statute,  which  (Comp.  Laws,  3422)  in  direct  terms 
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confera  authority  upon  this  court  to  review  judgrmenta 
and  orders  from  which  appeals  can  be  taken  in  the  man- 
ner prescribed  by  this  act  and  not  otherwise. 

The  method  of  taking  appeals  and  the  questions  to  be 
considered  thereunder  are  matters  of  purely  statutory 
regulation. 

This  court  has  never  yet  permitted  its  rules  to  be  so 
construed  as  to  supersede  or  contravene  the  statute. 

It  is  obvious  that  an  omission  of  such  character  that 
this  court  must,  of  its  own  motion,  dismiss  an  appeal  for 
want  of  jurisdiction,  cannot  be  cured  by  the  act  of  appel- 
lant in  attempting  to  supply  it  by  a  proceeding  not 
authorized  by  statute. 

In  the  record  on  appeal  there  is  an  entire  absence  of  an 
order,  or  copy  of  order,  or  minute  of  order,  overruling 
appellant's  motion  for  a  new  trial,  which  is  essential  to 
give  the  appellate  court  jurisdiction,  (Compare  Kirman 
v.  Johnson,  30  Nev.  146. )  On  petition  for  rehearing  in 
that  case,  the  court  said:  "If  an  order  was  made  denying 
the  motion,  necessarily  there  would  be  a  minute  entry 
thereof,  and,  in  the  absence  of  a  written  order,  a  copy  of 
the  minute  entry  is  necessary  to  be  embodied  in  the  state- 
ment on  appeal  to  clothe  this  court  with  jurisdiction.  An 
appeal  from  an  order  or  judgment  without  a  copy  thereof 
in  the  record  is  manifestly  futile." 

No  such  minute  entry  is  embodied  in  the  statement  on 
appeal  here. 

In  Corbettv.  Job,  5  Nev.  201,  it  was  decided  that  if  the 
statement  on  appeal  does  not  state  specifically  the  partic- 
ular errors  or  grounds  upon  which  the  appellants  intend 
to  rely  on  appeal,  "this  court  has  no  power  to  consider 
such  statement." 

In  McCauslandv .  Lamb,  7  Nev.  238,  it  was  decided  that, 
as  there  was  no  statement,  "there  is  nothing  in  the  tran- 
script for  review. " 

In  Kalmes  v.  Gerrish,  7  Nev.  31,  the  court  (apparently 
of  its  own  motion)  says:    "The  record  fails  to  show  that 
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the  motion  [for  new  trial]  has  yet  been  disposed  of,  or 
acted  upon  by  the  district  court  The  appeal  from  the 
order  is  therefore  premature,  and  is  dismissed." 

In  Irwin  v.  Sampson,  10  Nev.  282,  this  court  says: 
"The  transcript  in  this  case  contains  an  abstract  of  the 
minutes  reciting  in  detail  the  orders  of  the  court  and  pro- 
ceedings during  the  trial;  the  findings  of  the  court, 
original  and  amended  judgments,  injunction,  stay  of  exe- 
cution, notice  of  appeal,  undertaking  on  appeal,  and 
exceptions  to  the  sufficiency  of  the  sureties  and  their 
justification  presented  independently  in  the  apparent 
order  of  the  trial  and  proceedings,  instead  of  a  statement 
on  appeal  as  is  required  by  section  332  of  the  civil  prac- 
tice act.  •  •  •  There  was  a  stipulation  signed  by 
the  respective  counsel  'that  the  foregoing  transcript  on 
appeal  is  correct,  and  shall  be  the  transcript  in  this  case 
on  appeal. '  "  Yet  the  appeal  was  dismissed,  apparently  . 
on  the  supreme  court's  own  motion. 

In  Greeley  v.  HoUand,  14  Nev.  320,  the  court  says: 
"Upon  the  oral  argument  in  this  case,  on  motion  of 
respondent,  the  minutes  of  the  district  court,  affidavit 
for  continuance,  bill  of  exceptions  with  the  exhibits 
attached  thereto,  and  alt  other  matters  not  embraced 
in  the  so-called  statement  on  appeal,  judgment  roll,  or 
authenticated  as  by  law  required,  were  stricken  from  the 
transcript  on  appeal.  The  minutes  of  the  court,  affidavit 
for  continuance,  and  some  other  matters,  were  stricken 
out  because  they  were  not  embodied  in  the  statement  on 


In  another  case  the  court  says:  "While  the  motion  to 
strike  out  mentions  the  judgment  as  one  of  the  papers 
excepted  from  the  motion,  we  do  not  find  in  the  record 
certified  to  by  the  clerk  as  containing  the  judgment  roll, 
any  document  purporting  to  be  the  judgment  or  a  copy 
thereof,  or  a  copy  of  the  order  dismissing  the  action. 
There  being  nothing  before  the  court  for  consideration, 
the  appeal  must  be  dismissed,  and  it  is  so  ordered." 
{HaH  V.  Spencer,  29  Nev.  286.) 
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Many  other  Nevada  cases  in  which  the  principle  for 
which  we  contend  has  been  upheld,  and  appeals  dis- 
missed, could  be  cited. 

In  no  case,  under  our  statute,  has  such  a  proceeding  as 
here  attempted  ever  been  countenanced;  nor  has  any 
case  occurred  wherein,  through  any  procedure,  an  appeal 
without  the  judgment,  order,  or  minute  thereof  in  the 
transcript,  when  filed,  has  not  been  dismissed,  if  brought 
to  the  attention  of  the  court 

By  the  Court,  Sweeney,  C.  J. : 

This  is  an  appeal  from  the  judgment  and  order  of  the 
lower  court  refusing  to  set  aside  a  homestead  to  the 
widow  from  the  separate  property  of  the  husband,  dying 
intestate.  It  appears  that  Walter  M.  Cook  died  intestate, 
leaving  surviving  him  hiB  widow,  Clara  Louise  Cook,  the 
appellant  herein,  who,  with  sisters,  nieces,  and  a  nephew, 
are  his  sole  and  only  heirs  at  law.  Among  other  property, 
his  estate  consisted  of  a  tract  of  land,  upon  which  appel- 
lant and  deceased,  in  his  lifetime,  lived,  and  which  they 
occupied  as  their  home.  It  is  conceded  that  this  tract  of 
land  was  the  separate  property  of  the  deceased,  and  that 
the  same  does  not  exceed  in  value  the  sum  of  $5,000.  It 
further  appears  there  was  no  community  property  in  this 
estate.  It  also  appears  in  the  record  that  no  homestead 
was  declared  upon  the  separate  property  of  the  deceased, 
Walter  M.  Cook,  by  himself  or  appellant,  or  that  any 
homestead  whatever  was  reserved  by  either  of  them  from 
any  property  belonging  to  deceased  or  the  appellant  herein. 

Appellant  filed  her  petition  asking  to  have  this  partic- 
ular tract  of  land,  together  with  the  dwelling  house  situ- 
ated thereon,  and  on  which  appellant  and  the  deceased 
resided  prior  to  and  at  the  time  of  the  death  of  deceased, 
and  on  which  the  appellant  presently  resides,  set  aside  to 
her  as  a  homestead,  and  the  same  was  contested  by  other 
heirs  at  law  of  the  deceased.  After  a  hearing  of  the  con- 
test upon  this  issue,  the  court  found  the  tract  of  land  and 
dwelling  house  thereon  in  question  not  to  exceed  the  value 
of  $5,000,  and  to  be  property  of  such  character  that,  had 
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it  been  filed  upon  during  the  lifetime  of  the  deceased,  it 
could  have  been  homesteaded,  but  that  under  the  laws 
of  Nevada  the  court  had  no  authority  to  set  aside  the  sep- 
arate property  of  the  deceased  husband  as  a  homestead 
to  the  surviving  wife,  when  the  property  remained  the 
separate  property  of  deceased  at  the  time  of  his  death. 

The  transcript  on  appeal,  when  resolved  into  the  legal 
query  for  us  to  answer,  is.  Has  the  district  court,  when 
acting  as  a  probate  court,  the  power  and  authority  to  set 
aside  as  a  homestead  for  the  surviving  wife  separate 
property  of  the  deceased  husband? 

Preliminary  to  passing  upon  this  question,  however,  it 
will  be  necessary  to  pass  upon  respondents'  motion  to 
dismiss  the  appeal,  interposed  upon  the  ground  that  the 
statement  on  appeal  fails  to  contain  the  order  of  the 
lower  court  denying  the  motion  for  a  new  trial,  from 
which  this  appellant  has  appealed.  Among  other  author- 
ities, in  support  of  their  contention,  respondents  rely 
chiefly  upon  the  case  of  Kirman  v.  Johnson,  30  Nev.  146, 
In  that  case  we  properly  held  that  "the  order  of  the 
lower  court  denying  the  motion  for  a  new  trial,  or,  in 
its  absence,  the  minute  entry  thereof,  is  required  to  be 
embodied  in  the  statement  on  appeal  to  clothe  this  court 
with  jurisdiction."  If  the  case  at  bar  was  not  distin- 
guishable from  the  Kirman  v.  Joknaon  case,  supra,  the 
motion  to  dismiss  herein  would  have  to  be  granted.  There 
is,  however,  this  distinguishing  feature  which  vests  this 
court  with  sufficient  jurisdiction  to  take  hold  of  this 
appeal,  and  decide  the  very  interesting  and  important 
issue  involved  herein  and  never  before  determined  in 
this  state. 

In  the  Kirman  v.  Johnson  case,  supra,  among  other 
matters  in  relation  to  the  record  therein  presented,  we 
stated:  "An  examination  of  the  papers  appearing  to  have 
been  sent  up  in  this  case  fails  to  disclose  any  order  in 
reference  to  the  motion  for  a  new  trial,  or  a  copy  thereof, 
nor  does  the  certificate  of  the  clerk  mention  any  such 
order.  So  far  as  the  record  shows,  there  may  never  have 
been  such  an  order  made. " 
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In  the  case  now  under  consideration,  the  certificate  of 
the  clerk  does  mention  and  refer  to  an  "appeal  from  the 
order  denying  a  new  trial  herein."  In  the  Kirman  v. 
Johnson  case  there  was  no  suggestion  of  a  diminution  of 
the  record  prior  to  or  at  the  time  of  the  argument  on 
motion  to  dismiss;  while  in  the  present  case  an  applica- 
tion was  made  to  the  court  by  counsel  for  appellant  for 
the  privilege  of  supplying  the  order  denying  the  motion 
for  a  new  trial,  and  the  court,  subject  to  the  objection  of 
counsel  for  respondents,  granted  the  appellant  the  privi- 
lege of  supplying  the  order  within  three  days'  time;  and 
the  appellant,  in  compliance  with  such  privilege,  had  filed 
within  the  time  allowed  a  minute  entry  of  said  order  com- 
plained of  as  absent  from  the  record,  and  the  same  is  now 
a  part  of  the  record  on  appeal  before  us. 

While  counsel  for  the  appellant  have  gone  to  the  extreme 
limit  of  the  danger  line  of  dismissal  by  their  oversight  or 
inadvertence  in  failing  to  have  their  record  contain  this 
most  essential  paper  in  the  first  instance  for  the  consid- 
eration of  this  court  on  appeal,  and  by  the  grace  of  a 
court  rule  and  the  indulgence  of  the  court  their  appeal 
has  been  saved,  yet,  notwithstanning  this  close  escape 
from  a  dismissal  of  the  action  without  having  the  point 
involved  passed  on  its  merits,  we  feel  it  our  duty  to 
admonish  counsel  for  appellant  in  the  present  case,  and 
by  this  means  warn  other  attorneys  who  are  negligent  in 
the  preparation  of  their  records  on  appeal,  in  future  to 
personally  supervise  the  making  up  of  their  records  on 
appeal,  and  not  to  trust  important  rights  to  be  jeopardized 
by  relying  upon  the  various  clerks  of  the  lower  courts  who, 
although  entirely  honest,  willing,  and  conscientious,  yet, 
by  reason  of  the  technical  requirements  of  the  statute, 
are  not  qualified  enough  in  the  knowledge  of  the  law  to 
prepare  perfectly  difficult  transcripts  containing  all  the 
essential  papers.  All  attorneys  should  make  it  their 
especial  duty  to  examine  their  transcripts  on  appeal  before 
or  at  the  time  the  transcripts  leave  the  hands  of  the  clerk 
of  the  lower  court,  when  possible,  and  if  a  defect  escapes 
their  attention  there,  when  discovered,  within  a  sufficient 
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length  of  time  before  a  motion  to  dismiss  is  set  for  hear- 
ing in  this  court,  to  avail  themselves  of  any  of  their  rights 
under  the  court  rules  at  once,  and  not  wait  until  the  time 
the  motion  is  being  heard  to  apply  to  the  indulgence  of 
this  court  for  relief,  to  the  end  that  all  cases  may  be 
heard  on  their  merits.  It  is  always  distasteful  to  this 
court  and  an  unpleasant  duty  to  have  to  dismiss  an  appeal 
because  of  some  inadvertence,  neglect,  or  oversight  of 
counsel,  and  particularly  where  important  rights  and 
questions  involved  should  be  decided  on  their  merits. 

We  come  now  to  a  consideration  of  the  sole  and  only 
issue  presented  to  us.  to  wit,  as  to  whether  or  not  a 
widow  is  entitled  to  have  set  apart  to  her  as  a  homestead 
the  land  and  dwelling  house  thereon,  when  the  same  is 
the  separate  property  of  her  husband  at  the  time  of  his 
death,  and  there  are  other  heirs.  Before  answering  this 
question,  in  view  of  the  fact  that  the  right  of  homestead 
did  not  exist  at  common  law,  and  is  one  of  statutory 
origin,  and  that  whatever  homestead  rights  exist  must  be 
by  virtue  of  the  statutory  law  of  the  state  and  the  con- 
struction given  by  the  courts  to  thrae  statutes,  it  will  be 
necessary,  in  order  to  arrive  at  a  proper  solution  of  this 
question,  to  examine  the  homestead  acts  of  this  state,  the 
same  being  embodied  in  the  homestead  act  of  March  6, 
1866,  as  amended  in  1879,  and  as  further  throwing  some 
light  on  the  point  at  issue,  those  sections  of  law  now  in 
force  in  reference  to  the  estates  of  deceased  persons, 
which  deal  with  homesteads  and  the  duty  of  the  probate 
judge  with  reference  thereto. 

Section  1  of  the  homestead  act  of  1865  (Stats.  1864-65, 
c.  72),  as  amended  in  1879  (Stats.  1879,  p.  140;  Compiled 
Laws,  550),  provides  as  follows:  "The  homestead,  con- 
sisting of  a  quantity  of  land,  together  with  the  dwelling 
house  thereon  and  its  appurtenances,  not  exceeding  in 
value  five  thousand  dollars,  to  be  selected  by  the  husband 
and  wife,  or  either  of  them,  or  other  head  of  a  family, 
shall  not  be  subject  to  forced  sale  on  execution,  or  any 
final  process  from  any  court,  for  any  debt  or  liability  con- 
tracted or  incurred  after  November  thirteenth,  in  the 
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year  of  our  Lord  one  thousand  eight  hundred  and  sixty- 
one,  except  process  to  enforce  the  payment  of  the  pur- 
chase money  for  such  premises,  or  for  improvements 
made  thereon,  or  for  legal  taxes  imposed  thereon,  or  for 
the  payment  of  any  mortgage  thereon,  executed  and 
given  by  both  husband  and  wife,  when  that  relation 
exists.  Said  selection  shall  be  made  by  either  the  bus- 
band  or  wife,  or  both  of  them,  or  other  head  of  a  family, 
declaring  their  intention  in  writing  to  claim  the  same  as 
a  homestead.  Said  declaration  shall  state  when  made  by 
a  married  person  or  persons  that  they  or  either  of  them 
are  married,  or  if  not  married,  that  he  or  she  is  the  bead 
of  a  family,  and  they  or  either  of  them,  as  the  case  may 
be,  are  at  the  time  of  making  such  declaration,  residing 
with  their  family,  or  with  the  person  or  persons  under 
their  care  and  maintenance  on  the  premises,  particularly 
describing  said  premises,  and  that  it  is  their  intention  to 
use  and  claim  the  same  as  a  homestead,  which  declara- 
tion shall  be  signed  by  the  party  or  parties  making  the 
same,  and  acknowledged  and  recorded  as  conveyances 
affecting  real  estate  are  required  to  be  acknowledged 
and  recorded;  and  from  and  after  the  filing  for  record  of 
said  declaration,  the  husband  and  wife  shall  be  deemed 
to  hold  said  homestead  as  joint  tenants;  provided,  that  if 
the  property  declared  upon  as  a  homestead  be  the  sepa- 
rate property  of  either  spouse,  both  must  join  in  the  exe- 
cution and  acknowledgment  of  the  declaration;  and  if 
such  property  shall  retain  its  character  of  separate  prop- 
erty until  the  death  of  one  or  the  other  of  such  spouses, 
then  and  in  that  event  the  homestead  rights  shall  cease 
in  and  upon  s^d  property,  and  the  same  belong  to  the 
party  (or  his  or  her  heirs)  to  whom  it  belonged  when  filed 
upon  as  a  homestead;  and,  provided  further,  that  tenants 
in  common  may  declare  for  homestead  rights  upon  their 
respective  estates  in  land,  and  the  improvements  thereon; 
and  hold  and  enjoy  homestead  rights  and  privileges 
therein,  subject  to  the  rights  of  their  cotenants,  to 
enforce  partition  of  such  common  property  as  in  other 
cases  of  tenants  in  common." 
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Section  4  of  said  act  (Stats.  1879,  p.  141;  Compiled 
Laws,  553)  provides  as  follows:  "The  homestead  and 
all  other  property  exempt  by  law  from  sale  under  execu- 
tion, shall,  upon  the  death  of  either  spouse,  be  set  apart 
by  the  court  as  the  sole  property  of  the  surviving  spouse, 
for  his  or  her  benefit  and  that  of  his  or  her  legitimate 
child  or  children;  and  in  the  event  of  there  being  no  sur- 
viving spouse,  or  legitimate  child  or  children  of  either, 
then  the  property  shall  be  subject  to  administration  and 
to  the  payment  of  his  or  her  debts  and  liabilities;  pro- 
vided,  that  the  exemption  made  by  this  act  and  the  act 
of  which  it  is  amendatory  shall  not  extend  to  unmarried 
persons,  except  when  they  have  the  care  and  mainte- 
nance of  minor  brothers  and  sisters,  or  both,  or  of  a 
brother's  or  sister's  minor  children,  or  of  a  father  or 
mother,  or  of  grandparents,  or  unmarried  sisters  living 
in  the  house  with  them;  and  in  all  such  cases  the  exemp- 
tion shall  cease  upon  the  cessation  of  the  terms  upon 
which  it  is  granted;  and  upon  the  death  of  such  unmar- 
ried person,  the  property  shall  descend  to  his  or  her 
heirs,  as  in  other  cases,  unless  disposed  of  by  will,  sub- 
ject to  administration  and  the  payment  of  debts  and  lia- 
bilities; and,  provided  further,  that  no  exemption  to  the 
surviving  spouse  shall  be  allowed  in  cases  where  the 
homestead  declaration  has  been  filed  upon  the  separate 
property  of  either  husband  or  wife,  as  provided  in  sec- 
tion one  of  this  act;  provided,  nothing  in  this  act  shall 
be  held  or  construed  to  in  any  manner  affect  existing 
rights  or  pending  litigation;  but  all  such  rights  and  liti- 
gation shall  be  determined  by  the  act  before  in  force, 
and  of  which  this  act  is  amendatory." 

Section  101  of  an  act  to  regulate  the  settlement  of  the 
estates  of  deceased  persons,  enacted  in  1897,  and  now  in 
force  (Stats.  1897,  p.  134;  Compiled  Laws,  2886)  provides 
as  follows:  "Upon  the  return  of  the  inventory  or  at  any 
time  thereafter  during  the  administration,  the  court  or 
judge,  of  his  own  motion  or  on  application,  may  set  apart 
for  the  use  of  the  family  of  the  deceased  alt  personal 
property  which  is  exempt  by  law  from  execution,  and  the 
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homestead  as  designated  by  the  general  homestead  law 
now  in  force,  whether  such  homestead  has  theretofore 
been  selected  as  required  by  said  law  or  not,  and  the 
property  thus  directed  to  be  set  apart  shall  not  be  subject 
to  administration," 

It  is  conceded  by  both  parties  in  the  present  case  that 
the  homestead  now  attempted  to  be  carved  out  of  the 
estate  of  the  deceased  was  at  all  times  during  the  mar- 
riage of  deceased,  prior  to  his  death,  and  at  the  time  of  his 
death,  the  separate  property  of  the  deceased,  and,  further, 
that  at  no  time  was  there  ever  a  declaration  of  homestead 
filed  by  either  party  upon  said  property  in  controversy. 

This  court  has  repeatedly  and  properly  held,  under  our 
homestead  laws,  that  if  the  property  be  community  prop- 
erty, and  a  declaration  of  homestead  has  been  filed  thereon 
by  either  party,  the  homestead  at  the  time  of  the  death 
of  either  spouse  vests  in  the  survivor  {Smith  v.  Skrieves, 
13  Nev.  303) ;  and  that,  where  the  property  ia  community 
property,  the  homestead  right  does  not  cease  on  the  death 
of  one  of  the  spouses  {Roberts  v.  Greer,  22  Nev.  318)  and 
that,  where  the  property  involved  is  community  property, 
the  court  must  set  aside  the  property  to  the  surviving 
spouse,  even  though  it  were  not  declared  upon  during  the 
life  of  the  deceased  {Estate  of  David  Walley,  11  Nev.  260) ; 
and  that,  in  a  case  where  a  person  is  entitled  to  a  home- 
stead right  to  community  property  upon  the  death  of 
either  party,  even  though  childless,  the  homestead  right 
does  not  cease,  and  the  property  is  exempt  from  the  debts 
of  the  surviving  spouse,  or  forced  sale  by  execution. 
(Roberts  v.  Greer,  22  Nev.  318.)  In  the  present  case, 
however,  the  property  involved  being  conceded  separate 
property,  a  new  and  different  question  presents  itself. 

It  is  strongly  insisted  by  counsel  for  appellant  that  it  is 
immaterial  whether  the  property  be  separate  or  commu- 
nity property  at  the  time  of  the  death  of  the  husband, 
and  that  the  district  court  is  privileged,  and  it  is  its  duty, 
under  the  power  vested  in  the  court  by  section  101  of  the 
act  regulating  the  estates  of  deceased  persons,  supra,  to 
set  aside  a  homestead  for  the  surviving  spouse.  In  answer 
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to  this  contention,  it  must  be  stated  that  the  district  court 
has  no  authority  to  create  a  homestead  otherwise  than  as 
dest^ated  by  existing  statute,  and  the  statute  plainly 
negatives  the  position  of  appellant  as  to  separate  prop- 
erty wherein  it  says:  "That  if  the  property  declared 
upon  as  a  homestead  be  the  separate  property  of  either 
spouse,  both  must  join  in  the  execution  and  acknowledg- 
ment of  the  declaration;  and  if  such  property  shall  retain 
its  character  of  separate  property  until  the  death  of  one 
or  the  other  of  such  spouse,  then  and  in  that  event  the 
homestead  right  shall  cease  in  and  upon  said  property, 
and  the  same  belong  to  the  party  (or  his  or  her  heirs)  to 
whom  it  belonged  when  filed  upon  as  a  homestead.  •  '  •" 
It  is  unnecessary  to  determine,  under  the  act  of  1861 
(Stats.  1861,  c.  55),  regulating  the  settlement  of  estates 
of  deceased  persons,  prior  to  the  amendment  of  the  home- 
stead act  of  1865  by  the  amendment  of  1879,  whether  the 
district  court,  acting  in  estate  matters,  had  the  power  to 
set  aside  a  homestead  to  the  widow  out  of  the  separate 
property  of  the  deceased  husband.  The  homestead  act 
of  1865,  as  well  as  the  original  homestead  act  of  1861, 
made  no  distinction  between  separate  and  community 
property.  Separate  and  community  property  were  not 
defined  by  statute  until  1873,  when  "An  act  defining  the 
rights  of  husband  and  wife"  was  adopted  (Compiled 
Laws,  510-544),  excepting  that  the  separate  property  of 
the  wife  was  defined  in  the  constitution,  (Article  4, 
sec.  31.)  The  amendment  of  1879  to  the  homestead  act 
worked  a  radical  change  in  the  former  provisions,  and  by 
clear  and  unmistakable  language  the  letnslature  evinced  its 
intent  that  the  homestead  exemption  as  to  separate  prop- 
erty should  only  exist  where  both  husband  and  wife  joined 
in  the  declaration,  and  then  that  it  should  cease  upon  the 
death  of  either  spouse,  and  the  property  "belong  to  the 
party  (or  his  or  her  heirs)  to  which  it  belonged  when 
filed  upon  as  a  homestead."  By  this  amendment,  sepa- 
rate property,  upon  the  death  of  either  spouse,  stood  in 
the  same  condition  as  though  no  homestead  right  had 
ever  attached.     The  legislature  was  particular  to  provide 
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that  if  it  was  the  separate  property  of  the  surviving: 
spouse  it  still  was  the  separate  property  of  such  spouse, 
fireed  from  the  homestead  exemption,  and  that  if  it  was 
the  separate  property  of  the  deceased  spouse  it  should 
descend  to  his  or  her  heirs,  likewise  freed  from  the  home- 
stead exemption. 

The  act  of  1861,  regulating  the  settlement  of  estates  of 
deceased  persons,  by  section  123,  made  provision  for  the 
setting  aside  the  homestead,  as  designated  by  the  home- 
stead law,  to  the  widow  and  minor  children,  and  to  the 
widow  in  the  event  there  were  no  minor  children;  and  by 
section  126  of  the  same  act  it  was  provided  that,  in  the 
event  there  was  no  law  in  force  exempting  property  from 
execution,  certain  specified  property  should  be  set  aside, 
including  the  homestead,  as  defined  by  that  section. 

The  act  of  1897,  regulating  the  settlement  of  estates  of 
deceased  persons,  repealed  the  similar  act  of  1861.  Sec- 
tion 126,  supra,  of  the  act  of  1861,  was  omitted  entirely 
from  the  act  of  1897,  and  section  123  of  the  former  act, 
which  corresponds  to  section  101  of  the  act  of  1897,  was 
modified.  Section  101  of  the  act  of  1897  is  certainly  no 
more  specific  in  regard  to  the  setting  aside  of  the  home- 
stead than  were  sections  123  and  126  of  the  act  of  1861. 

If,  after  the  amendment  of  the  homestead  act  of  1865 
by  the  amendment  of  1879,  the  district  court,  under  sec- 
tions 123  and  126  of  the  act  of  1861,  regulating  the  settle- 
ment of  estates,  could  still  set  aside  homesteads  out  of 
the  separate  property  of  the  deceased  husband,  then  the 
legislature  accomplished  nothing  by  the  said  amendment 
of  1879,  regardless  of  the  fact  that  its  intent  was  clearly 
manifested  by  the  language  used— a  situation  not  to  be 
contemplated. 

If  the  construction  contended  for  section  101,  supra, 
of  the  act  of  1897,  is  correct,  then  that  section  virtually 
repeals  the  amendment  to  the  homestead  act  of  1879. 
Repeals  by  implication  are  not  favored,  and  when  two 
statutes  are  in  pan  materia  it  is  the  duty  of  the  court 
to  construe  them  with  reference  to  each  other,  so 
that  both  may  stand,  if  possible.     This  can  be  done  in 
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the  present  case  only  by  construing  the  words  of  section 
101,  gupra,  "the  homestead  as  designated  by  the  general 
homestead  law  now  in  force,"  as  not  only  relating  to  the 
character  and  value  of  the  land  which  may  constitute  a 
homestead,  but  as  such  homestead  right  is  affected  by 
the  other  provisions  of  the  statute  "now  in  force,"  limit- 
ing the  right  This  construction  gives  force  to  all  the 
various  acts  relative  to  homesteads,  including  section  11 
of  the  "Act  defining  the  rights  of  husband  and  wife" 
(Comp.  Laws,  520),  which  also  relates  to  the  homestead 
set  apart  out  of  the  community  property. 

While  not  strictly  in  point,  because  the  langu^e  of 
the  statutes  is  not  the  same,  it  may  be  noted  that  in  the 
case  of  In  re  Eyere's  Estate,  7  Wash.  291,  34  Pac.  831,  the 
Supreme  Court  of  Washington  reached  the  same  conclu- 
sion as  to  the  provisions  of  the  statutes  of  that  state  as 
arrived  at  here. 

Whether  or  not  the  legislature  should  make  some  more 
definite  and  liberal  provisions  for  the  support  of  the  widow 
and  minor  children  out  of  the  separate  property  of  the 
husband  is  a  matter  for  that  branch  of  government  to 
determine. 

The  property  in  question  being  conceded  to  be  the  sep- 
arate property  of  deceased  at  the  time  of  his  death,  and 
the  said  Walter  M.  Cook  dying  intestate,  the  court  below, 
not  possessing  any  legislative  power  to  alter  the  law  as  it 
is  written,  properly  refused  to  set  aside  the  tract  of  land 
and  dwelling  house  in  question  as  a  homestead,  and  prop- 
erly decreed  it  subject  to  administration  and  distribution 
pursuant  to  the  law  of  distribution  now  existing  in  this 
state,  and  in  consequence  the  judgment  and  order  appealed 
from  must  be  affirmed. 

Let  such  be  the  order. 
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Ex  Parte  SPENCER 
1.  Habeab  Corpus— Extradition  — Identity  of  Prisoner— Suf- 
ficiency OF  Evidence, 

Upon  a  petition  for  discharge  from  arrest  on  a  warrant  of 
extradition,  evidence  as  to  petitioner's  identity  with  the  person 
wanted  in  another  state  held  to  preponderate  in  favor  of  petj- 
lioner,  and  to  require  his  discharge. 

Original  proceeding.  In  the  matter  of  the  applica- 
tion of  A.  L.  Spencer  for  a  writ  of  habeas  corpvs.  Peti- 
tioner discharged. 

J.  E.  Guinane  and  L.  B.  Fowler,  for  Petitioner. 

Cleveland  H.  Baker,  Attorney-General,  and  M.  B. 
Moore,  for  Respondent. 

Per  Curiam: 

This  is  an  ori^nal  proceeding;  in  habeas  corpus.  The 
petition  alleged  that  the  petitioner  was  unlawfully 
restrained  of  his  liberty  by  J.  D.  Hillhouse,  chief  of  police 
of  the  city  of  Reno. 

The  petition  and  the  return  upon  the  writ  raised  the 
sole  question  of  the  identity  of  the  petitioner  as  being 
the  same  person  wanted  by  the  State  of  Illinois,  and 
known  in  the  latter  state  as  W.  Williams. 

It  appears  from  the  evidence,  oral  and  documentary, 
offered  that  the  said  chief  of  police,  J.  D.  Hillhouse,  on 
the  26th  day  of  June,  1911,  arrested,  in  the  said  city  of 
Reno,  one  Carl  Carol,  wanted  by  the  State  of  Illinois  for 
the  crime  of  burglary.  At  the  same  time  the  chief  of 
police  arrested  the  petitioner,  who  was  with  Carol,  upon 
the  suspicion  that  he  was  the  same  person  who  had  been 
jointly  indicted  with  the  said  Carl  Carol,  in  the  State  of 
Illinois,  for  the  said  crime.  After  arresting  Carol  and 
the  petitioner,  Chief  Hillhouse  wired  to  the  Illinois 
authorities  to  the  effect  that  he  had  arrested  Carol  and 
the  petitioner,  and  in  the  telegram  he  included  a  descrip- 
tion of  the  petitioner.     It  appears  that  the  person  jointly 
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indicted  with  Carol  had  previously  been  arrested  and 
convicted,  but  that  the  authorities  of  Illinois  suspicioned 
a  third  party,  known  in  that  state  as  W.  Williams,  as 
bein^  implicated  in  the  burglary,  and  the  description 
furnished  by  Chief  Hillhouse  answered  substantially  to 
the  description  of  said  Williams.  Accordingly  a  com- 
plaint was  filed  in  the  county  of  Warren,  State  of  Illinois, 
where  the  said  burglary  had  been  committed,  charging 
"W.  Williams,  alias  A.  L.  Spencer,"  as  having  committed 
said  crime. 

An  application  was  made  to  the  governor  of  Illinois  for 
a  requisition  upon  the  governor  of  the  State  of  Nevada 
for  the  return  of  "W.  Williams,  alias  A.  L.  Spencer,"  to 
the  latter  state,  and  upon  such  requisition  the  governor 
of  Nevada  issued  his  executive  warrant,  and  upon  such 
executive  warrant  the  duly  authorized  agent  of  the  State 
of  Illinois,  named  in  the  requisition  papers,  claims  the 
right  to  take  the  petitioner  from  this  state  back  to  the 
State  of  Illinois  for  trial. 

The  burglary  in  question  is  alleged  to  have  been 
committed  on  the  31st  day  of  January,  1911.  Upon  the 
hearing,  counsel  for  the  i)etitioner  submitted  the  testi- 
mony of  the  father  and  stepmother  of  the  petitioner  and 
another  witness,  residents  of  San  Francisco,  Gal.  These 
three  witnesses  testified  that  the  petitioner  was  in  San 
Francisco  continuously  from  the  10th  day  of  January, 
1911,  to  the  7th  day  of  March  following,  and  was  residing 
during  all  of  that  time  at  the  home  of  petitioner's  father 
in  San  Francisco.  A  bill  for  a  musical  instrument,  testi- 
fied to  have  been  purchased  by  petitioner  from  a  leading 
musical  house  in  San  Francisco,  made  out  in  his  true 
name  and  dated  January  13, 1911,  and  other  documentary 
evidence  was  offered,  corroborating  petitioner's  witnesses. 

In  opposition  to  this  testimony,  the  attorney-general 
submitted,  on  behalf  of  the  State  of  Illinois,  the  testi- 
mony of  a  railroad  and  express  agent  at  the  town  of 
Abingdon,  111.,  who  testified  that  he  had  seen  the  per- 
son known  as  W.  Williams,  wanted  by  the  latter  state,  in 
company  with  the  said  Carol,  in  his  office  on  the  9th  day 
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of  January  of  this  year.  When  the  latter  witness  arrived 
in  Reno,  the  petitioner  and  the  said  Carol  were  brought 
into  his  presence,  together  with  two  other  prisoners  then 
in  the  city  jail,  and  the  witness  identified  Carol  and 
the  petitioner  as  the  two  parties  wanted.  In  testify- 
ing as  to  his  identification  of  the  petitioner  as  being  the 
same  person  as  Williams,  he  stated  that  he  had  only  seen 
Williams  for  a  period  of  five  minutes,  and,  when  asked  if 
he  would  positively  identify  the  petitioner  as  being  the 
man  Williams  whom  he  had  seen  in  his  office  on  January 
9th,  he  answered  that  he  would  not  swear  positively  that 
he  was  the  same  man,  but  that  he  believed  him  so  to  be. 
The  witnesses  who  testified  in  the  proceeding,  both 
for  and  against  the  petitioner,  were  all  persons  of  stand- 
ing, and  the  court  has  no  doubt  that  all  were  testifying 
truthfully.  Upon  the  conclusion  of  the  testimony,  the 
court  indicated  to  counsel  that,  unless  the  authorities  of 
the  State  of  Illinois  could  present  some  further  testimony 
more  positively  identifying  the  petitioner  as  being  the 
same  person  as  W.  Williams,  wanted  by  the  latter  state, 
the  court  would  be  disposed  to  discharge  the  petitioner. 
The  court  was  thereupon  advised,  through  the  attorney- 
general,  that  the  authorities  of  Illinois  had  a  witness  who 
could  postively  identify  the  said  Williams,  and  that  if  a 
continuance  were  granted  an  effort  would  be  made  to 
produce  such  witness.  Accordingly  a  continuance  was 
taken  for  ten  days  to  permit  further  testimony  being 
offered  upon  the  part  of  the  authorities  of  Illinois.  The 
time  having  expired  and  the  attorney-general  having 
advised  the  court  that  the  authorities  of  the  State  of 
Illinois  would  make  no  further  attempt  to  identify  the 
petitioner  as  the  person  wanted  in  the  latter  state,  and 
the  evidence  submitted  strongly  preponderating  in  favor 
of  the  petitioner,  the  court  is  of  the  conclusion  that  the 
petitioner  should  be  discharged,  and  it  is  so  ordered. 
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LYON  COUNTY,  Respondent,  v.  STOREY  COUNTY, 
Appellant. 

1.  Taxation— BouNDARiBB— Evidence. 

Id  an  action  by  one  count;  againBt  another  count;  for  taxes 
collected  by  defendant  county  on  property  claimed  to  be  in 
plaintiff  county,  evidence  held  to  sustain  a  finding  for  plaintiff. 

2.  CocNTiEB — Boundaries— Statutk— Directory  Provisions. 

Stale.  1866,  c.  47,  sec,  1,  wtiich  authorized  the  sun-ey  and 
establishment  of  boundaries  between  the  several  counties,  and 
required  the  survey  to  be  commenced  within  six  months  aft«r 
the  passage  of  the  act,  was  directory,  especially  in  view  of  sec- 
tion 7,  permitting  such  surveys  to  be  made  when  a  county  line 
is  now  or  raay  "hereafter"  be  in  dispute. 

3.  Bo UNDAKiE 8— Control  of  Natural  Monuments. 

Natural  monuments  control  directions. 

Appeal  from  the  First  Judicial  District  Court  of  the 
State  of  Nevada,  in  and  for  Ormsby  County;  George  S. 
Brown,  Presiding  Judge. 

Action  by  Lyon  County  against  Storey  Counly.  From 
a  judgment  for  plaintiff,  and  from  an  order  denying  a 
new  trial,  defendant  appeals.    Allirmed, 

Statement  of  Facts 

This  is  an  action  brought  by  Lyon  County  against  Storey 
County  to  recover  an  amount  of  taxes  levied  and  collected 
by  Storey  County  upon  certain  property  alleged  to  be  within 
the  boundaries  of  said  Lyon  County.  The  sole  question 
involved  in  the  case  was  the  proper  location  of  the  east 
boundary  line  of  Storey  County.  By  an  act  of  the  terri- 
torial legislature  of  November  25. 1861,  entitled  "  An  act  to 
create  counties  and  establish  the  boundaries  thereof,"  the 
counties  of  Esmeralda,  Douglas,  Ormsby,  Washoe,  Lyon, 
Storey,  Lake,  Humboldt,  and  Churchill  were  created.  Sec- 
tions 5,  6  and  9  of  said  act  read  as  follows: 

"Sec.  5.  There  shall  be  a  county,  to  be  known  as  Lyon 
County,  to  include  all  that  part  of  the  territory  within 
the  boundaries  described  as  follows:  Beginning  at  the 
southeast  comer  of  Washoe  County;  thence  following  the 
north  line  of  Ormsby  County  in  a  aoutheasterly  direction, 
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to  the  Half  Way  House,  between  Silver  City  and  Carson 
City;  thence,  following  the  said  line  of  Ormsby  County  to 
Douglas  County;  thence,  following  the  northerly  bound- 
ary of  Douglas  County  to  the  one  hundred  and  nine- 
teenth meridian  of  west  longitude;  thence,  north,  five 
miles;  thence,  by  direct  line,  northwesterly,  to  a  point  on 
Carson  River,  one  mile  below  Reed's  Station;  thence, 
north,  three  miles;  thence,  westerly  by  a  direct  line,  to 
the  southern  boundary  of  the  Gold  Hill  mining  district, 
but  running  so  as  to  include  in  this  county  the  Devil's 
Gate  Toll  House;  thence,  continuing  westerly  in  the  same 
course,  to  the  eastern  boundary  of  Washoe  County,  and 
thence,  southerly,  along  the  eastern  boundary  of  said 
county,  to  the  place  of  beginning, 

"Sec.  6.  There  shall  be  acounty,  to  be  known  as  Storey 
County,  to  include  all  that  part  of  the  territory  within 
the  boundaries  described,  as  follows:  Beginning  at  the 
northwestern  comer  of  Lyon  County,  and  running  thence, 
in  an  easterly  direction  along  the  northern  boundary  of 
Lyon  County,  to  the  northeastern  comer  thereof;  thence, 
north,  in  a  straight  line,  to  the  road  leading  from  the 
lower  crossing  of  the  Truckee  to  the  sink  of  the  Hum- 
boldt; thence,  westerly,  along  said  road  to  the  Truckee 
River;  thence,  up  the  middle  of  s^d  river,  to  the  eastern 
line  of  Washoe  County;  thence,  southerly,  along  said 
line,  to  the  place  of  beginning." 

"Sec.  9.  There  shall  be  a  county,  to  be  known  as 
Churchill  County,  to  include  all  that  part  of  the  terri- 
tory within  the  boundaries  described  as  follows:  Begin- 
ning at  the  northeast  comer  of  Storey  County,  and 
running  south,  along  the  eastern  line  of  said  county,  to 
the  northern  line  of  Douglas  County;  thence,  easterly, 
along  the  said  northern  line  of  Douglas  County,  and  the 
northern  line  of  Esmeralda  County,  to  the  one  hundred 
and  sixteenth  meridian;  thence,  north,  along  said  merid- 
ian, to  the  fortieth  degree  of  north  latitude;  thence, 
west,  on  the  said  fortieth  degree,  to  where  it  strikes  the 
old  immigrant  road  leading  from  the  sink  of  the  Hum- 
boldt to  the  lower  crossing  of  Tmckee  River;  thence, 
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westerly,  along  said  road,  to  the  point  of  begnnning." 
(Stats.  1861,  pp.  50-52.) 

By  an  act  of  the  territorial  legislature  approved  Feb- 
ruary 19,  1864,  entitled  "An  act  to  organize  the  county 
of  Churchill  and  for  other  purposes,"  it  was  provided  in 
section  1  as  follows: 

"Section  1.  The  county  of  Churchill  is,  with  its  west- 
em  boundary,  fixed  on  the  line  of  longitude  forty-one 
degrees  forty  minutes  west,  as  established  by  De  Groot's 
map  of  Nevada  Territory,  published  in  A.  D.  eighteen 
hundred  and  sixty-three,  and  with  its  other  boundaries 
as  established  by  law,  is  hereby  organized  into  a  distinct 
county,  with  all  the  rights,  privileges  and  immunities 
thereunto  belonging."  (Stats.  1864,  p.  86.) 

By  an  act  of  the  same  legislature  approved  February 
20, 1864,  entitled  "An  act  changing  the  boundary  lines  of 
Lyon  County  and  for  other  purposes,"  it  was  provided: 

"Section  1.  That  the  eastern  boundary  line  of  Lyon 
County  be  and  is  hereby  changed  from  the  present  bound- 
ary as  established  by  law,  to  the  line  of  longitude  forty- 
one  degrees,  forty  minutes,  west  from  Washington,  as 
laid  down  on  De  Groot's  map  of  Nevada  Territory,  pub- 
lished A.  D.  eighteen  hundred  and  sixty-three. 

"  Sec.  2.  All  other  boundaries  of  Lyon  County,  affected 
by  the  change  of  the  eastern  boundary,  shall  follow  the 
lines  of  that  portion  of  Churchill  County  ceded  to  Lyon, 
as  established  by  law."    (Stats.  1864,  p.  148.) 

Section  9  of  the  act  of  1861,  supra,  in  regard  to  the 
boundary  of  Churchill  County,  was  amended  by  an  act  of 
the  legislature  of  the  State  of  Nevada  approved  Febru- 
ary 27,  1869  (Stats.  1869,  p.  88),  but  as  such  amendment 
is  not  material  to  questions  involved  in  this  case  it  will 
not  be  repeated. 

By  an  act  of  the  legislature  approved  March  6.  1899, 
entitled  "  An  act  to  definitely  fix  and  establish  the  bound- 
aries of  Lyon  County,"  it  is  provided: 

"The  territory  over  which  Lyon  County  has  exercised 
jurisdiction  for  the  period  of  five  years  last  past,  in  the 
assessment  and  collection  of  taxes,  in  the  selection  of 
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srrand  and  petit  jurors,  in  the  eatablishment  of  voting 
precincts  and  the  holding  of  elections  therein,  ia  hereby 
declared  to  be  within  the  boundary  oi  that  county." 
(Stats.  1899,  p.  41.) 

By  reference  to  sections  5  and  6,  supra,  of  the  act  of 
1861,  it  will  be  noted  that  the  northeast  comer  of  Lyon 
County  and  the  southeast  comer  of  Storey  County,  as 
established  by  the  siud  act  of  1861,  was  a  common  point. 
This  point  is  described  in  section  5  as  being  three  miles 
north  of  a  point  on  Carson  River  "one  mile  below  Reed's 
Station."  The  boundaries  of  Storey  County  have  never 
been  changed  since  the  passage  of  the  act  of  1861,  supra. 
By  the  changes  made  in  the  west  boundary  line  of  Church- 
ill County,  a.  strip  of  land  between  the  west  boundary  of 
Chiu-chill  County  and  the  east  boundary  of  Storey  County 
was  ceded  to  Lyon  County,  so  that  the  east  boundary  line 
of  Storey  County  now  forms  a  part  of  the  west  boundary 
line  of  Lyon  County.  The  assessed  property  in  contro- 
versy is  claimed  by  Lyon  County  to  be  within  this  strip 
formerly  within  the  boundaries  of  Churchill  County  as 
fixed  by  an  act  of  1861.  Judgment  was  rendered  in 
favor  of  Lyon  County,  and  from  the  judgment,  and  from 
an  order  denying  a  motion  for  new  trial,  Storey  County 
has  appealed. 

Geo.  N.  Noel,  District  Attorney  of  Storey  County,  and 
W.  E.  F.  Deal,  for  Appellant: 

The  three  counties  of  Lyon,  Storey  and  Churchill  are 
laid  down  exactly  according  to  the  descriptions  in  the 
statute  of  1861,  on  the  De  Groot  map  of  1863. 

These  things  being  so,  the  Reed  Station  claimed  by 
Lyon  County,  eight  miles  below  Dayton,  cannot  be  the 
Reed  Station  intended  by  the  statute,  and  the  Reed  Sta- 
tion as  claimed  by  Storey  County  at  a  point  north  three 
miles  from  a  point  on  Carson  River,  one  mile  below  Reed's 
Station,  is  the  station  intended  by  the  act  of  1861,  at  or 
near  the  northeast  comer  of  Lyon  County,  as  laid  down  on 
De  Groot's  map. 

It  may  be  claimed,  as  it  was  claimed  in  the  district 
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court,  that  the  boundary  lines  of  Lyon  County  were  so 
changed  by  legislative  enactments,  subsequent  to  1863, 
that  the  property  upon  which  the  taxes  in  question  were 
collected  by  Storey  County  was  included  by  an  addition 
made  to  Lyon  County.  This  cannot  be  so,  because  the 
land  upon  which  the  taxes  were  collected  is  within  the 
boundaries  of  Storey  County,  as  established  by  the  act  of 
1861,  and  these  have  never  been  changed,  and  within 
land  embraced  in  Storey  County,  as  laid  down  on  De 
Groot's  map  of  1863. 

The  state,  by  its  legislature  and  chief  executive  and  by 
means  of  an  act,  has  the  sole  power  to  make  and  change 
boundaries  of  counties.    (11  Cyc  346-347.) 

The  act  of  1861  fixed  the  boundaries  of  all  the  counties 
in  the  territory  at  that  time,  and  in  determining  those 
boundaries  the  whole  act  must  be  taken  together,  as  it 
was  the  intent  of  the  legislature  to  determine  them  with 
reasonable  certainty. 

The  same  rules  of  construction  apply  to  the  description 
of  the  boundaries  of  the  different  counties,  as  provided 
in  the  act  of  1861,  as  would  be  applied  to  a  deed  between 
private  individuals.    {Tyler,  Law  of  Boundaries,  p.  133.) 

As  to  courses,  the  intent  of  the  legislature  must  gov- 
ern, and  that  intent  must  be  derived  from  the  whole 
statute,  and,  independently  of  a  showing  to  the  contrary, 
courses  are  to  be  run  as  called  for  by  the  description  in 
the  act.     (11  Cyc.  349;  5  Cyc.  85,  and  authorities  cited.) 

The  boundary  lines  between  the  two  counties  were  not 
established  by  the  survey  of  Mr.  Mack,  by  virtue  of  the 
provisions  of  the  act  of  the  legislature  of  the  State  of 
Nevada,  approved  February  26.  1866.  (Stats.  1866,  pp. 
130. 13L) 

That  act  was  intended  as  a  temporary  act,  the  first  sec- 
tion requiring  the  survey  authorized  to  be  commenced 
within  six  months  after  the  passage  of  the  act.  This 
was  a  limitation  fixed  by  the  legislature,  and  was  not  a 
mere  permissory  authorization  to  be  exercised  at  any 
time,  but  a  limitation  after  which  no  survey  could  be 
made  under  that  act. 
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The  act  did  not  authorize  the  boundary  lines  of  counties 
to  be  changed  by  any  surveyor,  or  by  any  board  of  county 
commissioners,  or  any  members  of  boards  acting  jointly. 

There  must  be  read  into  this  act  the  description  of  the 
boundary  lines,  as  provided  by  the  legislature,  and  those 
lines  must  be  followed,  otherwise  the  survey  is  of  no  force 
whatever. 

The  act,  if  of  any  force  whatever,  at  the  time  of  Mr. 
Mack's  survey  was  an  authority  to  him  to  survey  the 
boundaries  as  established  by  law,  and  not  an  authority  to 
violate  the  law  or  make  a  survey  contrary  to  the  bound- 
aries as  established  by  the  legislature. 

The  district  court  erred  in  permitting  a  map  to  be 
introduced  and  used  in  evidence  against  the  objections  of 
Storey  County.  The  map  had  on  it  the  name  of  George 
Hunt,  and  a  certified  copy  of  field  notes  of  the  record  of 
a  survey  purporting  to  have  been  made  by  George  Hunt 
was  also  introduced,  but,  without  proof  of  the  correct- 
ness of  this  survey,  it  was  of  no  force,  as  the  certified 
copy  is  not  legal  evidence  of  that  fact. 

The  field  notes  do  not  agree  with  the  description  of  the 
boundary  lines  of  Lyon  County  set  forth  in  the  survey, 
nor  is  the  line  laid  down  on  the  map  a  boundary  between 
the  two  counties  as  established  by  any  statute  of  the 
State  of  Nevada. 

This  map  tended  to  mislead  the  jury,  and  did  not  tend 
to  establish  the  issues  made  by  the  pleadings,  and  the  line 
laid  down  on  it  was  not  in  accordance  with  the  field  notes 
of  any  official  survey. 

The  parties  to  a  suit  are  entitled  to  have  the  law  appli- 
cable to  any  supposed  hypothesis  of  fact,  of  which  there 
is  legal  evidence  given  to  the  jury,  and  may  apply  the 
law  to  the  facts.  (Clark  v.  McElvy,  11  Cal.  161;  P&riAe 
V.  Taylor,  36  Cal.  264;  People  v.  Hecker,  109  Cal.  460.) 

So  far  as  the  laws  of  Nevada  in  question  here  are  con- 
cerned, fixing  boundaries,  changing  them  and  with  ref- 
erence to  surveys,  the  jury  were,  to  use  the  illustration 
from  the  last  case  above  cited,  "left  without  rudder  or 
compass. " 
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The  verdict  is  not  supported  by  the  evidence,  but  is 
against  the  great  preponderance  of  the  evidence. 

It  was  shown  by  the  evidence  that  the  boundanes  of 
these  two  counties  were  originaUy  fixed  by  the  act  of  1861 ; 
that  no  change  has  ever  been  made  in  the  boundaries  of 
Storey  County  as  fixed  by  that  act;  that  by  the  act  of  1861 
the  southern  boundary  of  Storey  County  is  the  north- 
em  boundary  of  Lyon  County,  as  fixed  by  the  same  act; 
that  no  change  has  ever  been  made  in  the  boundaries  of 
Lyon  County  which  affect  any  part  of  Storey  County. 

The  boundaries  of  the  two  counties  are  so  described  as 
to  enable  a  competent  surveyor  to  survey  and  establish 
them  as  they  were  fixed  by  the  act  of  1861  from  the 
descriptions  in  the  statute. 

Within  two  years  after  the  act  of  1861  a  map  of  Nevada 
Territory  was  published,  that  of  De  Groot  in  evidence, 
upon  which  the  boundaries  of  Storey  and  Lyon  County 
are  laid  down  as  fixed  by  the  statutes  of  1861,  and  as 
they  are  claimed  by  Storey  County. 

This  map  is  an  authentic  map,  and  made  official  by  two 
acts  of  the  legislature  of  1864,  and,  in  connection  with  the 
statute  of  1861  and  the  other  evidence,  warranted  a  ver- 
dict in  favor  of  Storey  County. 

The  acts  of  1864  are  plain  in  their  terms  and  affect  in 
no  way  the  boundaries  of  Storey  County  as  fixed  by  the 
act  of  1861. 

The  attempt  to  establish  this  boundary  by  surveys  must 
fail,  because  those  surveys  on  their  face  are  not  supported 
by  any  law,  but  are  in  clear  violation  of  the  plain  calls  of 
the  acts  of  the  legislature,  and  of  every  principle  of 
law  with  reference  to  the  construction  of  descriptions 
of  boundaries.  The  course  run  by  Mr.  Mack  from  a 
point  three  miles  north  of  a  point  on  Carson  River  one 
mile  below  the  Reed's  Station,  testified  to  by  the  wit- 
nesses for  Lyon  County,  to  the  northeast  corner  of  Storey 
County  would  leave  out  about  one-half  of  Lyon  County 
as  laid  down  on  De  Groot's  map. 

The  copy  of  the  map  from  the  United  States  surveyor- 
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general's  office  in  evidence  is  against  the  contention  of 
Lyon  County, 

Chas.  H.  MiUer,  District  Attorney  of  Lyon  County,  and 
Mack  &  Green,  for  Respondent: 

At  the  outset  of  his  argument  counsel  for  appellant 
boldly  declares  that  the  boundary  lines  of  Storey  County, 
as  established  by  the  act  of  1861  (Stats.  1861,  p.  52),  have 
never  been  changed  by  any  subsequent  act  of  the  legis- 
lature. 

We  take  it,  then,  that  counsel  is  ready  and  willing  to 
to  accept  that  statute  as  correctly  defining  the  comers 
and  boundaries  of  Storey  County;  but,  before  we  proceed 
further  into  the  various  aspects  of  the  case,  we  wish  to 
impress  upon  the  minds  of  the  court  that  the  result  of 
this  controversy  does  not,  nor  never  did,  hinge  upon  the 
fact  as  to  whether  or  not  there  were  any  changes  in  the 
boundary  lines  of  Storey  County  as  established  by  the 
statutes  of  1861. 

By  reference  to  the  various  statutes  creating  the  sev- 
eral counties  of  the  state  and  establishing  and  fixing  the 
boundaries  thereof,  and  the  evidence  adduced  at  the  trial 
of  this  action,  it  is  clearly  proven  that  Lyon  County  has, 
and  is  legally  entitled  to,  the  absolute  dominion  over  the 
disputed  territory,  and  that  no  part  of  the  same  is,  nor 
never  was,  within  the  confines  of  Storey  County. 

If  the  boundaries  of  Storey  County  have  never  been 
changed,  then  the  southeast  corner  of  Storey  County 
remains  just  where  it  was  established  by  the  legislature 
in  1861,  and  which  said  southeast  comer  of  Storey  County 
at  that  time  was  the  same,  and  identical  with  the  north- 
east comer  of  Lyon  County,  viz:  "at  a  point  three  miles 
north  of  a  point  on  Carson  River,  one  mile  below  Reed's 
Station."    (Stats.  1861,  pp.  51,  52,  sees.  5,  6.) 

By  not  only  a  preponderance  of  evidence,  but  with  little 
or  no  evidence  to  the  contrary,  it  was  proven  at  the  trial 
that  Reed's  Station,  as  designated  by  the  legislature,  is 
the  Reed's  Station  seven  or  eight  miles  below  the  town 
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of  Dayton,  and  not  a  so-called  Reed's  Station  forty  miles 
east  of  Virginia  City,  as  contended  by  the  appellant. 

Storey  County  at  the  trial  made  a  desperate  endeavor 
to  establish  the  identity  and  location  of  a  "  Reed's  Station" 
favorable  to  its  contention,  and  in  that  behalf  produced 
four  witnesses,  but  only  one  of  them  would  dare  venture 
a  statement  under  oath  that  he  had  seen  or  known  of  a 
place  kept  by  a  Reed  "thirty  or  forty  miles  east  of  Vir- 
ginia City"  prior  to  1863,  or  two  years  after  the  passage 
of  the  act  of  the  legislature. 

The  report  of  the  survey  made  by  Mr.  Hunt  in  1869 
clearly  proves  the  "Reed's  Station"  seven  or  eight  miles 
below  Dayton  to  be  the  one  contemplated  by  the  statutes 
of  1861,  and  was  so  recognized  by  the  appellant  as  well  as 
by  the  respondent,  and  by  the  citizens,  inhabitants,  and 
public  authorities  of  both  for  more  than  forty  years. 

"Reed's  Station"  being  the  permanent  object,  or  monu- 
ment, designated  by  the  legislature,  then  it  necessarily 
follows  that  the  southeast  comer  of  Storey,  which  at  that 
time  was  the  northeast  corner  of  Lyon  County,  is  at  a 
[>oint  three  miles  north  of  a  point  on  Carson  River,  one 
mile  below  said  Reed's  Station,  which  Reed's  Station  is 
seven  or  eight  miles  below  Dayton,  as  proven  at  the  trial; 
and  it  was  also  proven  at  the  trial  that  Storey  County  had 
for  more  than  forty  years  recognized,  acquiesced  in,  and 
accepted  that  point  as  its  southeast  corner. 

It  is  well  settled  in  this  country  that,  "where  the  pub- 
lic authorities  for  a  long  series  of  years  have  recognized 
a  certain  line  as  the  boundary  between  their  respective 
counties,  public  policy  forbids  that  such  line  shall  be 
changed,  even  though  such  line  wasnot  the  one  intended. " 
{Edwards  County  v.  White  County,  85  HI.  390;  Hecker  v. 
Sterling,  86  Pa.  423;  Hamilton  v.  McNeiU,  13  Grat.  389.) 

County  lines  are  subject  to  the  general  rule  that  "long 
acquiescence  of  the  parties  should  have  controlling 
weight"  {Roane  County  v.Andereon  County,  89  Tenn. 
259. 14  S.W.  1079.) 

The  northeast  comer  of  Storey  County,  at  or  near  the 
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"lower  crossing  of  the  Truckee,"  was  by  the  act  of  1861 
made  the  same  as,  and  identical  with,  the  northwest 
corner  of  Churchill  County.  (Stats.  1861,  sec.  9,  p.  52. ) 
Therefore  the  western  boundary  of  Churchill  County  was 
the  eastern  boundary  of  Storey  County,  and  the  territory 
now  in  dispute  was  in  Churchill  County  at  that  time. 

Appellant,  by  its  statement  on  motion  for  new  trial, 
asserts  its  right  to  the  disputed  territory  on  the  ground 
that  by  the  acts  fixing  the  western  boundary  line  of 
Churchill  County  forty-one  degrees  forty  minutes  west 
from  Washington,  as  laid  down  by  De  Groot's  map,  and 
fixing  the  eastern  boundary  of  Lyon  County  on  the  same 
meridian,  "the  northern  boundary  of  Lyon  County  was 
not  changed,  nor  was  any  territory  originally  given  to 
Storey  County  taken  from  Storey  County  by  these  acts, 
or  by  any  other  act,  and  added  to  Lyon  County." 

It  is  agreed  that  "  no  territory  was  taken  from  Storey 
County  and  added  to  Lyon  County, " 

The  evidence,  both  parol  and  documentary,  adduced 
at  the  trial  proves  that  the  northeast  comer  of  Storey 
County  is,  and  always  was,  fixed  at  or  near  the  "lower 
crossing  of  the  Truckee  River." 

It  is  not  only  a  matter  of  history,  but  it  is  a  matter  of 
law  as  well,  that  Churchill  and  Lyon  Counties  had  from 
1861  until  these  statutes  were  passed  in  1864  exercised 
joint  dominion  and  authority  over  all  the  territory 
embraced  within  the  boundaries  prescribed  in  sections 
5  and  9  of  the  Statutes  of  1861. 

Section  6  of  Stats.  1861,  p.  290,  reads  as  follows;  "The 
county  of  Churchill  is  attached  to  the  county  of  Lyon  for 
judicial,  county  and  revenue  purposes." 

While  Churchill  County  had  been  created  and  its  bound- 
aries defined  by  the  act  of  1861,  yet  a  careful  reading  of 
the  act  passed  in  1864  (Stats.  1864,  p.  86)  discloses  the 
fact  that  all  county  business  of  every  kind  and  nature 
was  done  in  conjunction  with  Lyon  County  and  by  the 
officers  of  Lyon  County. 

We  now  arrive  at  the  determination  of  the  intention 
of  the  legislature  as  to  disposing  of  the  territory  left 
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vacant  by  the  removal  of  Churchill's  western  bound- 
ary to  forty-one  decrees  forty  minutes  west.  While  the 
statute  is  somewhat  vague,  it  is  a  cardinal  principle  of 
law  that  "statutes  forming  new  counties  are  not  to  be 
construed  with  the  same  rigor  and  strictness  which  is  to 
be  observed  in  the  construction  of  a  grant  between  indi- 
viduals affecting  the  rights  of  property,  but  a  more  lib- 
eral rule  should  be  adopted."  (Hamilton  v.  McNeiU,  13 
Grat389.) 

The  object  should  be  to  ascertain  the  true  meaning  and 
intention  of  the  act  of  the  legislature  by  considering  the 
same  in  connection  with  all  others  in  pari  materia,  and 
with  the  general  policy  of  the  legislature  as  to  effectuate 
such  intention. 

It  is  argued  in  appellant's  opening  brief,  and  much 
stress  is  laid  upon  the  fact,  that  De  Groot's  map,  published 
in  1863,  and  the  things  and  matters  it  represents  are  cor- 
rect, according  to  the  statutes  of  1861. 

With  an  equal  amount  of  force  and  sagacity,  counsel 
argues  that  the  United  States  government  plat,  compiled 
in  1890,  being  taken  from  surveys  made  in  1868, 1869  and 
1887,  is  also  a  correct  and  verified  delineation  of  the 
things  and  all  matters  contained  therein. 

We  insist,  and  we  have  a  legal  right  to  insist,  that  the 
appellant,  having  elected  to  adopt  the  above  maps  as 
being  correct  for  the  purpose  of  supporting  its  contention, 
must  be  compelled  to  rely  upon  their  correctness  for  all 
purposes. 

The  government  plat,  accepted  and  used  by  Mr.  Taylor 
on  his  private  survey,  and  on  which  is  marked  a  "Reed's 
Station,"  does  neither  directly  nor  by  inference  or  impli- 
cation prove  anything  pertinent  to  the  issue  raised  by 
the  pleadings  in  this  case.  The  plat  itself  was  compiled 
in  the  year  1890  from  notes  of  surveys  made  in  1868, 
1869  and  1887.  There  is  nothing  on  the  face  of  it  to 
show  in  what  year  that  Reed's  Station  was  discovered. 
It  might  have  been  in  1868  or  1869  or  1887. 

It  is  well  settled  that  "a  clause  in  a  statute  is  direct- 
ory when  it  contains  mere  words  of  direction  and  no 
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more."  {R.  Cusick's  Appeal  136  Pa.  «9.  20  Atl.  574; 
Cooley's  Constitutional  Limitations,  77,  78,  and  cases 
cited.)  Particularly  so  when  a  statute  provides  that 
official  acts  shall  be  done  within  a  given  time.  (People  v. 
Murray,  15  Gal.  221;  Hart  v.  Plum,  14  Cal.  148;  Hugg  v. 
Camden,  39  N.  J.  Law,  620;  People  v.  Cook.  14  Barb.  259, 
aiRrmed  in  59  Am.  Dec.  451.) 

It  will  be  observed  that  there  are  no  negative  words 
employed  in  the  statute  which  forbid  a  joint  survey  to 
settle  boundary  disputes  between  counties  after  six 
months  from  the  passage  of  the  act  has  expired,  and  no 
penalty  attached  for  noncompliance  with  the  terms 
thereof,  consequently  it  was  the  intention  of  the  legis- 
lature that  the  provisions  of  said  statute  are  merely 
directory.  (Odd  Fellows  Bank  v.  QuiUen,  11  Nev.  109; 
Corbett  v.  Bradley.  7  Nev.  106.) 

Statutes,  unless  mandatory,  are  regarded  as  directory 
when  the  purpose  of  their  passage  is  merely  to  secure 
regularity  in  official  procedure.  (Hart  v.  Plum,  14  Cal. 
148;  Pe(yple  v.  Cook,  14  Barb.  259,  8  N.  Y.  67,  59  Am. 
Dec.  451.) 

The  failure  to  obey  the  directory  provisions  of  the  stat- 
ute does  not  invalidate  the  actions  of  an  officer.  (Hart  v. 
Plum,  14  Cal.  148;  Odd  Fellows  Bank  v.  QuiUen,  11  Nev. 
109.) 

The  act  was  the  authority  of  Mr.  Mack  to  make  the  sur- 
vey when  required  so  to  do  by  the  county  commissioners. 

The  essence  of  the  thing  to  be  done  under  the  provi- 
sions of  the  statute  is  to  have  the  lines  of  the  county  run 
and  established  when  there  is  a  dispute  concerning  the 
location  of  said  boundaries,  and  the  officers  are  at  liberty 
to  comply  with  the  terms  of  the  statute  in  any  manner 
deemed  most  expedient  to  attain  the  desired  result 

It  is  true  Mr,  Mack  did  follow  the  eastern  boundary  of 
Storey  County,  and  paid  no  attention  whatever  to  "  Devil's 
Gate"  and  "Chinatown"  mining  districts. 

As  a  matter  of  good  judgment,  as  an  officer,  to  promote 
economy  and  expediency,  that  was  his  logical  course  to 
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pursue,  just  as  long  as  he  complied  with  the  terms  of  the 
statute. 

We  find  no  law  and  know  of  no  reason  why  he  should 
not  be  allowed  to  prove  the  disputed  territory  was  not  in 
Storey  County  by  fixing  the  legal  location  of  the  eastern 
boundary  of  Storey  County  as  by  any  other  method. 

Certainly  the  appellant  does  not  claim  the  right  to  col- 
lect taxes  in  territority  not  within  its  legal  boundaries, 
and  Mr.  Mack  had  just  the  same  legal  right  to  run  and 
define  the  eastern  boundary  of  Storey  County  as  he  had 
to  run  or  define  any  other  line. 

The  evidence  taken  at  the  trial  clearly  shows  that  for 
forty  years  it  was  the  general  repute  that  the  southeast 
comer  of  Storey  was  at  the  point  three  miles  north  of 
the  point  on  Carson  River,  one  mile  below  Reed's  Station, 
seven  or  eight  miles  below  Dayton,  as  was  also  shown 
that  for  the  same  length  of  time  Storey  County  had 
recognized  it  as  such. 

The  purpose  of  the  joint  survey  was  to  determine  the 
legal  status  of  the  territory  in  dispute,  and  we  cannot 
conceive  why  or  where  the  legal  rights  of  Storey  County 
were  in  anywise  aifected  by  Mr.  Mack  starting  at  its 
theretofore  rea)gnized  southeast  comer  and  following  the 
calls  of  the  statute  to  the  northwest  comer. 

Although,  the  lines  must,  as  a  rule,  conform  to  the  act 
defining  the  boundary,  yet  the  letter  of  an  act  of  the 
legislature  fixing  the  boundaries  must  yield  to  the  inten- 
tion of  the  legislature.  {Hamilton  v.  McNeill,  13  Grat 
389;  Son  Bernardino  v.  Richert,  87  Cal.  287,  25  Pac.  692. ) 

It  is  also  the  general  rule  of  law  relating  to  boundaries 
that  in  all  cases  those  calls  most  consistent  with  the 
intention  of  the  parties  will,  if  practicable,  be  adopted. 
{U.  S.  V.  Cameron,  21  Pac.  177;  Serraiv)  v.  Rawson,  47 
Cal,  52;  Murray  v,  Hobaon,  13  Pac.  921;  RobiTtson  v.  Kime, 
70  N.  Y.  147;  Bvffala  R.  Co.  v.  Stigeler,  61  N.  Y.  348; 
White  V.  Gay,  31  Am.  Dec.  224.) 

In  tracing  county  lines  as  defined  by  statutes  the  gen- 
eral rule  applies  that  monuments  and  natural  objects  will 
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control  the  course.  {HoUenbeck  v.  Sykes,  29  Pac.  380; 
UUman  v.  Clark,  100  Fed.  180;  Garrard  v.  Silver  Peak 
Mines,  82  Fed,  578;  Doe  v,  Paine,  15  Am.  Dec.  507;  McCoy 
V.  Galloway,  17  Am.  Dec.  591.) 

An  ancient  map,  when  duly  authenticated,  is  admissible 
to  prove  a  disputed  boundary.  {Taylorv.  McConigle,  120 
Cal.  123,  52  Pac.  159;  Gibson  v.  Poor,  53  Am.  Dec.  216; 
Harmer  v.  Morris,  11  Fed.  Cases,  No.  6076,  affirmed  in  7 
Pet.  554.) 

The  matters  represented  upon  said  map  were  verified 
to  be  correct  by  T.  P.  Mack.  (2  Elliott  on  Evidence,  1225, 
and  cases  cited. ) 

The  verdict  is  amply  supported  by  the  evidence  and 
thoroug:hly  accords  with  the  great  preponderance  of  the 
evidence. 

The  main  issue  raised  by  the  pleadings  and  the  evi- 
dence was  the  right  of  Storey  County  to  collect  taxes  in 
any  territory  east  of  the  boundary  running  from  a  point 
"three  miles  north  of  a  point  on  the  Carson  River,  one 
mile  below  Reed's  Station,  to  the  emigrant  road,  leading 
from  the  sink  of  the  Humboldt  to  the  lower  crossing  of 
the  Truckee  River." 

The  appellant,  as  a  defense,  and  with  all  the  acumen 
and  sagacity  at  its  command,  made  a  desperate  effort  to 
discover  a  "Reed's  Station"  from  which  a  line  could  be 
run  that  would  throw  the  disputed  territory  within  its 
own  confines. 

The  authorities  are  now  uniform,  universal  and  har- 
monious that  such  acquiescence  for  a  period  equal  to  the 
statute  of  limitations  is  suflicient  to  bar  the  right  of  a 
cause  of  action  or  a  defense  to  an  action. 

By  its  acquiescence  for  a  period  equal  to  that  fixed  by 
the  statute  of  limitations  for  gaining  title  by  adverse 
possession,  i.  e.,  five  years.  Storey  County  is  forever 
estopped  from  questioning  these  boundary  lines.  (2  Her- 
man's Estoppel,  1266,  1274,  1276;  1  Dillon's  Mun.  Corp. 
sec.  184;  Rockwell  v.  Adams,  6  Wend.  468;  Baldwin  v. 
Brmon,  16  N.Y.  369;  Hunt  v.  Johtistm,  19  N.Y.  279;  Re^ 
V.  Farr,  35  N.  Y.  113-116;  Sneed  v.  Osborne,  25  Cal.  619; 
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Columbet  v.  Pacheco,  48  Cal.  395;  Biggins  v.  Champlin,  59 
Cal.  113;  White  v.  Sprecketa,  75  Cal.  610;  Burris  v.  Fitch, 
76  Ca!.  395;  Edwards  Co.  v.  White  Co.,  85  III.  390-401; 
Rhode  Island  v.  Massachusetts,  4  How.  591;  Missouri  v. 
Iowa,  7  How.  660;  Gillespie  v.  Cunningham,  2  Humph.  19; 
State  V.  Glenn,  18  Nev.  44;  People  v.  Famham,  35  111.  662; 
Brown  v.  Leete,  6  Saw.  332. ) 

This  rule  has  been  recoRnized  by  the  Supreme  Court  of 
the  State  of  Nevada:  "  It  is  claimed  that  the  acquiescence 
of  Humboldt  County  in  the  exercise  of  the  right  of  Lan- 
der County  to  assess  the  property  from  the  years  1887  to 
1893,  inclusive,  estops  the  respondent  from  questioning; 
the  boundary  lines  fixed  and  determined  by  the  surveyor- 
general.  The  claim  is  undoubtedly  a  correct  statement 
of  the  rule  and  should  govern  in  a  proper  case."  (24  Nev. 
473.) 

By  the  Court,  NORCROSS  J.  (after  stating  the  facts  as 
above) : 

The  only  controversy  in  this  case  grows  out  of  the  fact 
that  in  the  early  60's  there  were  two  places  known  as 
"Reed's  Station"  on  the  Carson  River,  distant  about  27 
miles  from  each  other.  It  is  the  contention  of  counsel  for 
Lyon  County  that  the  Reed's  Station  referred  to  in  section 
5  of  the  act  of  1861,  supra,  was  a  Reed's  Station  located  on 
the  Carson  River  about  eight  miles  easterly  from  Dayton, 
and  shown  to  be  situated  in  section  34,  township  17  N, 
range  22  E.  The  Reed's  Station  claimed  by  counsel  for 
Storey  County  to  be  the  one  intended  by  the  act  of  1861, 
supra,  is  situated  in  section  25,  township  19  N,  range  26  E. 
A  number  of  witnesses  upon  the  part  of  Lyon  County  testi- 
fied regardingthe  location  of  a  Reed's  Station  on  the  Carson 
River,  about  eight  miles  east  of  Dayton,  existing  in  1861, 
and  prior  and  subsequent  thereto,  and  it  is  admitted  by  coun- 
sel for  Storey  County  that  there  was  such  a  Reed's  Station 
there  at  that  time.  Counsel  for  Storey  County  offered  the 
testimony  of  a  witness,  Wm.  H.  Hodges,  who  testified  to 
having  been  at  a  Reed's  Station,  about  forty  miles  east  of 
Virginia  City  on  the  Carson  River  in  1861,  and  other  wit- 
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nesses  testified  to  having  been  at  such  station  froni  18^ 
to  1864. 

Counsel  for  Lyon  County,  in  rebuttal,  offered  the  testi- 
mony of  Mrs.  L.  D.  Huntsman,  who  testified  that  she 
lived  at  Cottonwood  Station  from  1861  to  1868.  and  that 
the  Reed  who  established  the  Reed'a  Station,  claimed  by 
Storey  County,  did  not  come  there  until  about  the  year 
1864  or  1866.  Cottonwood  Station  is  shown,  upon  a  map 
filed  as  an  exhibit  upon  the  part  of  Storey  County,  to  be 
about  a  mile  to  the  east  of  the  Reed's  Station  claimed  by 
Storey  County.  A  certified  copy  of  the  township  plat  of 
township  19  N,  range  26  E,  made  in  1868,  shows  a  Reed's 
Station  near  the  Carson  River  in  tKe  northwest  quarter 
of  section  25  of  the  township.  Without  regard  to  whether 
as  a  matter  of  fact  there  was  a  Reed's  Station  at  the  point 
claimed  by  Storey  County  as  early  as  1861,  we  think  the 
lower  court  was  warranted  in  reaching  the  conclusion  that 
the  Reed's  Station  about  eight  miles  east  of  the  town  of 
Dayton  was  the  Reed's  Station  intended  by  the  territorial 
legislature  and  mentioned  in  section  5  of  the  act  of  1861, 
mpra.  By  a  reference  to  any  government  map,  it  will 
appear  that  the  Reed's  Station  claimed  by  Storey  County 
to  be  the  one  designated  in  the  act  of  1861  is  located  about 
six  or  eight  miles  south  of  the  town  of  Hazen  in  Churchill 
County;  and,  if  this  be  true,  the  legislature  has  been 
laboring  under  a  misapprehension  for  many  years,  for, 
if  the  contention  of  Storey  County  is  correct,  not  only 
the  land  claimed  by  Lyon  County,  but  a  portion  of 
Churchill  County  within  its  recognized  boundaries,  would 
also  be  within  the  confines  of  Storey  County. 

On  April  9,  1904,  the  clerk  of  the  board  of  county  com- 
missioners of  Storey  County,  under  the  seal  of  the  county, 
directed  a  letter  to  the  clerk  of  the  board  of  county  com- 
missioners of  Lyon  County,  as  follows:  "At  a  meeting  of 
the  board  of  county  commissioners  of  Storey  County, 
Nevada,  held  this  day  to  consider  the  necessity  of  sur- 
veying the  boundary  line  between  Storey  and  Lyon 
County,  it  was  moved  and  adopted  by  the  said  board 
that    the    deputy    county  surveyor,  W.   T.    Moran,  be 
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appointed  to  make  the  survey  for  Storey  County  and  to 
meet  the  surveyor  of  Lyon  County  at  Reed's  Station,  on 
Monday,  the  25th  day  of  April,  1904,  or  at  such  other 
date,  after  April  25,  1904,  as  shall  be  agreeable  to  the 
commissioners  of  Lyon  County,  Nevada,  and  at  that  date 
to  commence  the  survey  of  the  boundary  line  between 
Storey  and  Lyon  County."  It  appears  from  the  record 
that  upon  the  25th  day  of  April,  1904,  Thomas  P.  Mack, 
county  surveyor  of  Lyon  County,  and  W.  T.  Moran,  dep- 
uty county  surveyor  of  Storey  County,  met  at  Reed's 
Station  upon  the  Carson  River,  eight  miles  below  Dayton, 
in  pursuance  of  directions  of  the  respective  boards  of 
county  commissioners  of  the  two  counties,  for  the  pur- 
pose of  making  a  joint  survey  of  the  eastern  boundary 
line  of  Storey  County.  They  proceeded  to  locate  a  point 
one  mile  below  Reed's  Station  as  claimed  by  Lyon  County, 
and  thereafter  proceeded  to  locate  a  point  three  miles  due 
north  thereof.  Before  this  point  was  definitely  located 
Mr.  Moran  and  his  assistants  returned  to  Storey  County. 
Upon  the  following  day  Mr.  Mack  and  his  assistants 
located  a  point  three  miles  due  north  of  a  point  on  Carson 
River,  one  mile  east  of  the  said  Reed's  Station.  At  this 
point  Mr.  Mack  made  a  search  in  the  vicinity  for  an  old 
comer  monument,  and  found  the  same  about  one-half 
mile  north  of  a  little  east  of  where  he  had  determined  the 
point  to  be,  three  miles  from  the  Carson  River.  This  lat- 
ter monumentconsisted  of  a  pile  of  stones  four  feet  across 
the  base  and  about  two  and  one-half  feet  high,  with  a 
round  post  therein,  pared  ofF  on  three  sides  of  the  top. 
The  northwest  side  of  this  post  was  marked  "Storey"; 
the  southwest  side  "Lyon."  This  old  monument  being 
so  far  from  the  point  where  Mr.  Mack  had  located  the 
true  comer  to  be,  he  ran  another  line  for  the  purpose  of 
verification,  and  finally  located  a  point  as  the  true  south- 
east corner  of  Storey  County,  and  marked  the  same 
accordingly.  From  this  comer  monument  he  ran  a  line 
north  twenty-seven  degrees  forty-five  minutes  east  to  a 
point  on  the  old  immigrant  road  leading  from  the  sink  of 
the  Humboldt  to  the  lower  crossing  of  the  Tmckee  River, 
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717  feet  east  of  said  crossing,  where  he  erected  a  monu- 
ment, marking  the  same  with  the  word  "Lyon"  on  the 
east  side,  "Storey"  on  the  west,  and  "Washoe"  on  the 
north.  Mr.  Mack  prepared  a  map  of  this  survey,  which, 
together  with  the  copies  of  his  field  notes,  was  filed  with 
the  authorities  of  Lyon  County  and  copies  thereof  were 
introduced  in  evidence  in  this  case. 

It  is  not  seriously  contended  that  this  survey  is  incor^ 
rect,  provided  the  assumed  starting  point  was  in  accord- 
ance with  the  provisions  of  the  statute  of  1861— in  other 
words,  whether  the  Reed's  Station  assumed  as  the  initial 
pointfor  the  commencement  of  the  survey  was  the  Reed's 
Station  mentioned  in  the  statute.  We  think  this  survey 
ought  to  be  considered  binding,  unless  the  surveyors 
erred  in  making  the  survey  with  reference  to  the  Reed's 
Station  on  the  Carson  River  below  Dayton.  This  survey 
appears  to  have  been  made  in  accordance  with  the  pro- 
visions of  an  act  entitled  "An  act  authorizing  the  survey 
and  establishment  of  boundaries  between  the  several 
counties  in  this  state,"  approved  February  26, 1866  (Stats. 
1866,  p.  130). 

It  is  contended  by  counsel  for  appellant  that  this  stat- 
ute can  have  no  effect,  because  by  the  provisions  of  sec- 
tion 1  thereof  such  surveys  are  required  to  be  "  commenced 
within  six  months  after  the  passage  of  this  act"  Pro- 
visions of  this  kind  are  often  cotistrued  to  be  only  direct- 
ory, and  we  think  they  should  be  so  construed  in  this 
case,  especially  in  view  of  the  provisions  of  section  7  of 
the  act,  which  provides  that  such  surveys  may  be  made 
when  a  county  line  "is  now,  or  may  hereafter  be,  in  dis- 
pute." Counsel  for  Lyon  County  offered  in  evidence  the 
report  of  the  survey  made  by  George  Hunt,  county  sur- 
veyor of  Storey  County,  of  date  February  17,  1869,  made 
to  the  board  of  county  commissioners  of  Storey  County. 
This  report  began  as  follows:  "Having  at  your  request 
established  the  boundary  lines  between  the  counties  of 
Storey  and  Lyon  and  Storey  and  Washoe,  I  have  the  fol- 
lowing to  report. "  This  report  shows  that  County  Sur- 
veyor Hunt  began  his  survey  at  what  he  accepted  as  the 
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southeast  corner  stake  of  Storey  County,  being  a  point 
stated  in  his  report  "as  established  by  John  Astrom  and 
John  Day,  in  survey  for  the  county  of  Lyon,  said  stake 
being  marked  'Storey  County' and  'Lyon  County.'"  From 
this  point  he  ran  a  line  due  north  to  the  Truckee  River. 
A  line  run  due  north  from  a  point  one  mile  below  Reed's 
Station,  eight  miles  below  Dayton,  would,  of  necessity, 
intersect  the  Truckee  River.  This,  as  will  hereafter  appear, 
was  doubtless  due  to  the  fact  that  at  the  time  the  act  of 
1861  was  adopted  there  had  been  but  few,  if  any,  accurate 
surveys  made  of  the  territory,  and  it  was  not  known  with 
any  degree  of  accuracy  the  exact  direction  and  distances 
of  points  from  each  other.  The  statute  of  1861  gave  a 
due  north  course  for  the  east  side  lines  of  Storey  County, 
and  this  was  the  course  followed  by  Hunt  in  his  survey. 
As  natural  monuments  control  directions,  conceding 
that  the  Reed's  Station  nearest  to  Dayton  was  the  one 
mentioned  in  the  act  of  1861,  a  line  running  from  a  point 
three  miles  north  of  and  one  mile  below  Reed's  Station 
would  necessarily  have  to  be  run  in  a  northeasterly  direc- 
tion to  intersect  the  old  immigrant  road  east  of  the  lower 
crossing  of  the  Truckee  River.  The  record  also  discloses 
that  in  1869  there  was  a  dispute  or  litigation  pending 
between  the  counties  of  Washoe,  Storey,  and  Lyon  regard- 
ing a  common  corner  near  the  town  of  Wadsworth,  which 
town  is  located  approximately  at  the  lower  crossing  of 
the  Truckee  River.  The  county  surveyor  of  Storey 
County  at  that  time  put  in  a  claim  against  Lyon  County 
for  services  rendered  in  locating  this  point.  The  Reed's 
Station  now  claimed  by  counsel  for  Storey  County  to  be 
the  one  mentioned  in  the  act  of  1861,  supra,  was  cer- 
tainly not  regarded  by  the  authorities  of  Storey  County 
as  an  initial  point  in  1869,  when  this  controversy  occurred; 
for,  while  a  line  run  due  north  from  a  point  one  mile  east 
of  this  other  Reed's  Station  would  strike  the  old  immi- 
grant road,  it  would  be  many  miles  east  of  the  town  of 
Wadsworth.  It  is  clear  from  the  testimony  that  no  claim 
was  ever  made,  prior  to  this  action,  that  the  Reed's 
Station   now  claimed  by  Storey  County  to  be  the  one 
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mentioned  in  the  act  of  1861  was  the  one  so  designated. 
No  map  that  has  ever  been  prepared,  so  far  as  we  are 
aware,  was  ever  made  with  reference  to  this  latter  Reed's 
Station,  and  as  we  have  before  stated  this  Reed's  Station 
is  now  shown  to  be  within  the  boundaries  of  Churchill 
County  as  those  boundaries  are  now  established  by  act  of 
the  legislature. 

Counsel  for  Storey  County  contends  that  what  is  known 
as  De  Groot's  map  of  the  Territory  of  Nevada,  prepared 
in  1862  and  published  in  1863,  and  referred  to  in  the  ter- 
ritorial acts  of  1864,  supra,  supports  his  contention  that 
the  Reed's  Station  located  on  the  Carson  River,  near  the 
119th  meridian,  is  the  proper  Reed's  Station  to  be  consid- 
ered. We  are  unable  to  see  that  this  De  Groot's  map 
supports  the  contention  of  counsel  for  Storey  County.  It 
is  evident,  upon  a  comparison  of  this  map  with  later  maps 
issued  by  the  United  States  land  ofBce,  that  the  same  is 
very  inaccurate.  Herewith  (see  page  263)  is  a  tracing  of 
that  portion  of  De  Groot's  map  of  the  Territory  of  Nevada 
lying  between  the  lldth  and  120th  meridians,  and  the 
39th  and  40th  degrees  of  north  latitude.  Upon  this 
tracing  we  have  indicated  by  the  dotted  line  the  correct 
location  of  the  Carson  River  as  it  appears  upon  the  latest 
government  maps,  and  by  dots  and  figures  is  indicated 
the  correct  location  of  several  places  shown  upon  the  De 
Groot  map  and  including  the  correct  locations  of  the 
two  Reed's  Stations. 

The  De  Groot  map  shows  places,  rivers,  and  county 
boundaries  to  be  off  from  their  true  location,  distances 
varying  from  four  to  twenty  miles.  This  is  due  doubt- 
less to  the  fact  that  the  De  Groot  map  was  made  years 
before  government  surveys  had  definitely  located  points 
and  distances.  Making  due  allowances  for  the  errors  in 
the  De  Groot  map,  and  it  will  appear  that  the  southeast 
comer  of  Storey  County  as  shown  by  that  map  is  not  far 
off  from  a  point  three  miles  north  of  a  point  on  the  Car- 
son River  about  nine  miles  below  Dayton  (one  mile  below 
Reed's  Station).  If  the  other  Reed's  Station  is  consid- 
ered, and  allowance  is  made  for  the  error  in  the  map,  the 
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Traoinff  of  Fart  of  Be  Gioot'i  Map  of  irerada  Territory  (1S62) 

Doii«d  line  refers  to  the  correct  location  of  Caraon  River  according 
to  U.  8.  eurveya. 

1— Correct  location  of  Reed'e  Station  according  to  U.  S.  surveys. 

2— Correct  location  of  Reed'e  Station  according  to  U.  8.  surveys. 

.1— Correct  location  of  Dayton  according  to  U.  S.  surveys. 

4— Correct  location  of  Fort  Churchill  according  to  U.  8.  surveys. 

5— Correct  location  of  Carson  City  according  to  U.  S.  surveys. 
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southeast  corner  of  Storey  County  would  appear  to  be 
about  twenty  miles  distant.  Whatever  force  the  De  Groot 
map  has,  we  think  it  tends  to  support  the  contentions  of 
counsel  for  Lyon  County  rather  than  for  Storey  County. 
The  judgment  is  affirmed. 


[No.  1994] 
THE  STATE  OF  NEVADA.  EX  rel.  GEORGE  T. 
MILLS,  AS  Chairman  of  the  Board  of  Fish 
Commissioners,  Relator,  v.  WILLIAM  MCMIL- 
LAN, AS  State  Treasurer  of  the  State  of 
Nevada,  Respondent, 

1.  States— General  Funds. 

All  moneys  coming  into  the  state  treaaary  conHtitut«  a  part 
of  the  general  fund,  unless  the  placing  ttiereof  in  a  special  fund 
is  specifically  authorized  by  the  constitution  or  a  statute. 

2.  States— General  Fundb- Transfer  to  Special  Funds. 

Neither  the  act  of  March  20, 1909  (Stats.  ltf08-09,  c.  131),  sec. 
T,  an  act  for  construction  of  a  state  prison,  providing  that  for 
the  purpose  of  carrying  out  the  act  $100,000  is  appropriated  out 
of  the  fseneral  fund  in  Ihe  state  treasury,  to  be  transferred  1« 
the  state  prison  building  fund,  od  warrants  drawn  by  the  state 
controller  after  all  claims  and  demands  therefor  have  been 
audited  and  allowed  by  the  8tat«  board  of  prison  commissi  oners 
and  the  state  board  of  examiners,  nor  the  act  of  March  23,  1909 
(Stats.  1908-09,  c.  io3),  sec.  1,  an  act  for  a  state  loan,  appropri- 
ating the  sum  of  $105,000  for  the  purpose  of  enabling  the  state 
board  of  prison  commissioners  to  carry  out  the  provisions  of 
said  prior  act,  authorizes  the  transfer  of  any  money  from  the 
general  fund  of  the  state  into  the  8tat«  prison  building  fund,  in 
excess  of  claims  audited  and  alloned  by  said  boards  of  prison 
commissioners  and  exaniinere;  ho  that  an  attempted  transfer  in 
excess  thereof  is  void. 

Original  proceeding.  Mandamus,  by  the  State,  on 
the  relation  of  George  T.  Mills,  as  Chairman  of  the  Board 
of  Fish  Commissioners,  against  William  McMillan,  as 
State  Treasurer  of  the  State  of  Nevada.     Writ  granted. 

Cleveland  H.  Baker,  Attorney-General,  and  James  R. 
Judge,  Deputy  Attorney-General,  for  Relator. 

James  T.  Boyd,  amicus  curias. 
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Per  Curiam: 

This  is  an  action  in  mandamus  instituted  by  relator, 
George  T.  Mills,  as  chairman  of  the  state  board  of  fish 
commissioners,  seeking  to  compel  William  McMillan,  as 
state  treasurer  of  the  State  of  Nevada,  to  pay  a  warrant 
for  the  sum  of  $1,755.36  issued  by  the  state  controller  on 
the  general  fund  of  the  state,  and  to  further  compel  the 
state  treasurer  to  transfer  from  the  fund  designated  and 
known  as  the  "New  State  Prison  Building  Fund"  the 
money  therein  contained,  amounting  to  the  sum  of 
$73,945.80,  into  the  general  fund  of  the  state  treasury, 
so  that  there  will  be  money  in  the  general  fund  out  of 
which  said  claim  of  relator  can  be  paid.  From  the  peti- 
tion it  appears  that  the  governor  of  the  State  of  Nevada, 
pursuant  to  an  act  of  the  legislature  approved  March  16, 
1905  (Stats.  1905,  c.  156),  appointed  a  fish  commission  of 
which  the  relator  is  chairman;  that,  pursuant  to  the  said 
act  of  the  legislature,  it  was  made  the  duty  of  the  said 
fish  commission,  when  appointed,  to  at  once  construct 
upon  state  property  at  Verdi,  Nevada,  suitable  buildings 
for  a  fish  hatchery,  etc.,  and  for  this  purpose  the  legisla- 
ture appropriated  out  of  the  general  fund  of  the  state 
the  sum  of  $8,000,  to  be  expended  under  the  direc- 
tion of  said  fish  commission;  that,  pursuant  to  said  act  of 
the  legislature,  said  fish  commission  contracted  among 
other  debts  for  the  construction  of  said  buildings  at 
Verdi,  Nevada,  a  debt  in  the  amount  of  $1,755.36,  which 
was  regularly  allowed  by  the  fish  commission  and 
approved  by  the  board  of  examiners,  for  which  amount 
the  warrant  in  controversy  was  regularly  drawn  on  the 
general  fund  of  the  state  treasury ;  that  the  state  treasurer 
refused  to  pay  said  warrant  of  the  state  controller  out  of 
said  fund  for  the  amount  designated,  notwithstanding 
there  was  an  unexpended  balance  in  said  appropriation  of 
March  10, 1911,  of  the  sum  of  $7,235.73;  and  that  the  said 
state  treasurer  refiised  to  pay  said  warrant  because  there 
was  no  money  whatever  left  in  the  general  fund,  and 
indorsed  on  said  warrant,  which  he  refused  to  pay,  "Not 
paid  for  want  of  funds."    The  petitioner  further  relates 
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that  on  the  date  of  the  presentation  of  said  warrant  for 
payment  to  the  state  treasurer,  there  remained  in  said 
state  treasury  in  a  fund  designated  on  the  books  of  the 
said  state  controller  and  state  treasurer  as  the  "New 
State  Prison  Building  Fund."  in  current  money  of  the 
government  of  the  United  States  of  America,  an  unex- 
pended balance  of  $73,945.80.  which  said  sum  of  money 
has  been  lying  idle  in  said  fund  for  more  than  seventeen 
months  last  past,  and  the  state  paying  interest  thereon 
for  said  money. 

It  further  appears  in  said  petition  that  a  meeting  of 
the  state  board  of  prison  commissioners  of  the  State  of 
Nevada  was  held  on  the  28th  day  of  August,  1911,  said 
meeting  being  called  for  the  purpose  of  considering  the 
advisability  of  authorizing  and  directing  the  state  treas- 
urer of  the  State  of  Nevada  to  transfer  said  sum  of 
$73,945,80  from  the  new  state  prison  building  fund  into 
the  general  fund  in  the  state  treasury;  that  at  said  meet- 
ing by  a  majority  vote  of  said  board,  it  being  so  deemed 
advisable  and  necessary,  said  board  of  state  prison  com- 
missioners did  direct  and  authorize  the  transfer  of  said 
sum  of  $73,945.80  from  said  new  state  prison  building 
fund  into  the  general  fund;  and  that  upon  the  same  day 
the  state  board  of  examiners  at  a  meeting  duly  called  and 
held  at  the  office  of  said  board  in  the  capitol  building,  in 
Carson  City,  Nevada,  after  considering  the  action  taken 
by  the  said  board  of  state  prison  commissioners  with 
reference  to  authorizing  and  directing  the  transfer  of 
said  sum  from  the  new  state  prison  building  fund  to  the 
general  fund,  said  board  of  examiners  did  then  and  there, 
by  a  majority  vote  of  said  board  by  resolution,  approve 
of  and  ratify  the  action  taken  by  said  board  of  state  prison 
commissioners  in  transferring  said  sum  of  $73,945.80  from 
the  said  new  state  prison  building  fund  into  the  general 
fund  in  the  state  treasury.  The  petitioner  further  relates 
that  the  respondent,  the  state  treasurer,  refused  to  make 
said  transfer  of  said  $73,945.80  from  the  new  state  prison 
building  fund  into  the  general  fund  in  the  state  treasury, 
as  by  said  board  of  state  prison  commissioners  and  board 
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of  examiners  authorized  and  directed  to  do,  and  for  that 
reason  the  general  fund  is  without  mon^  to  meet  the 
payment  of  the  warrant  of  said  relator  for  the  sum  of 
$1,755.36,  which  is  a  valid  claim  against  the  state,  and 
which  has  been  regularly  approved  and  allowed,  and  was 
regularly  presented  to  and  refused  payment  by  the  said 
state  treasurer.  The  respondent  appeared  at  the  hearing, 
and  admitted  all  the  facts  alleged  in  the  petition,  and  the 
only  question  presented  is  one  of  law  as  to  whether  there 
is  or  should  be  sufficient  money  in  the  genera!  fund  of 
the  state  treasury  to  pay  the  claim  in  question. 

Two  questions  of  law  are  presented  by  relator's  peti- 
tion: First,  as  to  whether  the  sum  of  $73,945.80,  now 
standing  upon  the  books  of  the  state  treasurer  and  state 
controller  in  a  fund  designated  "New  State  Prison  Build- 
ing Fund, "was  ever  placed  in  said  fund  by  authority  of 
law;  and,  second,  if  so  legally  placed  in  said  fund,  whether 
the  same  has  been  transferred  from  the  said  new  state 
prison  building  fund  to  the  general  fund  by  resolution 
adopted  by  the  state  board  of  prison  commissioners  and 
the  state  board  of  examiners.  It  has  been  contended  by 
the  attorney-general  in  the  argument  upon  the  proceed- 
ing that  the  said  sum  of  $73,945.80  has  at  all  times  been, 
and  is  now,  a  part  of  the  general  fund,  and  that  the  action 
of  the  state  controller  and  state  treasurer  in  placing  such 
money  in  the  said  fund  designated  "New  State  Prison 
Building  Fund,"  was  without  authority  of  law  and  their 
actions  to  that  extent  void,  and,  further,  if  their  action 
was  not  void,  then  the  said  moneys  in  said  special  fund 
have  been  transferred  by  the  resolutions  of  the  board  of 
prison  commissioners  and  board  of  examiners.  If  the 
first  contention  of  the  attorney-general  is  correct,  it  will 
be  unnecessary  to  consider  the  question  as  to  whether 
power  existed  in  the  board  of  prison  commissioners  and 
board  of  examiners  to  make  a  transfer  of  said  funds. 
Upon  the  hearing  of  the  proceedings,  James  T.  Boyd,  Elsq. , 
appeared  upon  behalf  of  the  Nevada  Engineering  Works, 
a  corporation,  claiming  to  have  a  contract  with  the  state 
board  of  prison  commissioners  for  supplying  a  certain 
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number  of  steel  cells  for  the  new  state  prison,  and  he 
was  permitted  to  make  an  ar^ment  in  opposition  to  the 
grranting  of  the  writ  prayed  for.  It  was  the  contention 
of  Mr.  Boyd  that  the  money  now  standing  upon  the  books 
of  the  state  controller  and  state  treasurer  in  the  fund 
designated  "New  State  Prison  Building  Fund"  was  a 
special  fund  dedicated  by  the  state  legislature  for  the 
sole  purpose  of  paying  claims  for  expenses  in  the  con- 
struction and  furnishing  a  new  state  prison  under  acts  of 
the  legislature  hereafter  mentioned,  and  that  there  was 
no  authority  of  law  by  which  any  board  or  officer  could 
transfer  said  money  into  the  general  fund. 

Preliminary  to  a  consideration  of  the  statutes  con- 
trolling the  questions  submitted,  it  may  be  stated  as  a 
general  proposition  of  law  that  all  moneys  coming  into 
the  state  treasury  constitute  a  part  of  the  general  fund, 
unless  by  the  provisions  of  the  constitution  or  some  stat- 
utory enactment  they  are  placed  in  some  special  fund. 
It  follows,  therefore,  that  the  money  in  question,  to  wit, 
$73,945.80,  belongs  in  the  general  fund,  unless  there  is 
some  provision  of  law  specifically  authorizing  its  place- 
ment in  a  special  fund.  The  only  provisions  of  law 
affecting  the  question  involved  are  statutory  and  found 
in  two  certain  acts  of  the  legislature  of  the  session  of  1909. 

By  an  act  approved  March  20,  1909,  entitled  "An  act 
authorizing  and  requiring  the  state  board  of  prison  com- 
missioners, under  certain  conditions,  to  acquire  a  site  and 
premises  for  a  state  prison,  fixing  its  locality,  defining  its 
nature,  area,  certain  appurtenances  and  general  character, 
and,  upon  the  approval  by  said  board  of  plans,  specifica- 
tions, and  detailed  drawings  of  the  state  engineer  there- 
for, who  is  made  the  architect  and  superintendent  thereof, 
to  erect  and  construct  upon  said  site  and  premises,  wholly 
or  in  part,  by  contract  or  otherwise,  said  state  prison, 
prescribing  certain  duties  for  the  said  board  and  the 
state  engineer  under  this  act,  and  declaring  said  state 
prison,  when  erected  and  constructed,  and  accepted  by 
the  said  board  to  be  the  state  prison  of  the  State  of 
Nevada,  and  for  all  courts  thereof  to  take  judicial  notice 


D,g,t7cdb/GOOgIc 


July,  1911]  State  v.  McMillan 

OpinioD  of  the  Court 


of  the  same,  and  enter  its  decrees  and  sentences  accord- 
ingly, and  authorizing  removal  thereto,  and  appropriating 
certain  moneys  for  carrying  out  the  provisions  of  this  act, 
and  other  matters  relating  thereto."  provision  was  made 
for  the  purchase  of  a  site  for  a  new  state  prison  and 
authorizing  and  directing  the  board  of  prison  commis- 
sioners to  construct  a  new  state  prison  thereon.  (Stats. 
1908-09,  c.  131.)  Section  7  thereof  provides  as  follows: 
"For  the  purpose  of  carrying  out  all  and  singular  the 
provisions  of  this  act,  the  sum  of  one  hundred  thousand 
dollars  ($100,000)  is  hereby  appropriated  out  of  any 
moneys  in  the  general  fund  in  the  state  treasury  not 
now  otherwise  specifically  appropriated,  the  same  to  be 
transferred  to  the  state  prison  building  fund,  the  same 
to  be  transferred  upon  warrants  drawn  by  the  state  con- 
troller after  all  claims  and  demands  therefor  have  been 
duly  audited  and  allowed  by  the  state  board  of  prison 
commissioners  and  the  state  board  of  examiners." 

By  an  act  approved  March  23,  1909,  entitled  "An  act 
providing  for  a  state  loan  and  its  repayment  by  issuing 
certain  bonds  therefor,  levying  a  certain  ad  valorem  tax, 
and  other  matters  relating  thereto"  (Stats.  1908-09,  c. 
153),  it  was  provided  in  section  1  as  follows:  "The  sum  of 
one  hundred  and  five  thousand  (105,000)  dollars  is  hereby 
appropriated  for  the  purpose  of  aiding  and  enabling 
the  state  board  of  prison  commissioners  to  carry  out 
the  provisions  of  that  certain  act  of  the  legislature 
of  this  state,  authorizing  and  directing  said  board  to 
acquire  a  suitable  site  and  premises  for,  and  to  erect 
and  construct  thereon,  a  state  prison."  The  other  pro- 
visions of  the  later  act  provided  for  the  borrowing 
from  the  state  school  fund  and  from  certain  univer- 
sity land-grant  funds  the  sum  of  $105,000,  to  be  secured 
by  state  bonds  issued  therefor  and  by  the  levy  of  a 
special  tax  to  pay  said  bonds  and  accrued  interest 
within  a  period  of  twenty  years.  If  authority  existed 
upon  the  part  of  the  state  controller  and  state  treasurer 
to  transfer  any  money  appropriated  under  the  provisions 
of  the  two  acts  above  mentioned,  such  authority  must  be 
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found  in  section  7  of  the  act  of  March  20th,  and  section  1 
the  act  of  March  23d,  supra. 

It  is  conceded  that  no  money  has  ever  been  paid  out  of 
the  state  treasury  under  and  by  virtue  of  the  provisions 
of  the  said  act  of  March  20th,  except  the  sum  of  $910.36, 
but  that  there  has  been  paid  out  of  money  appropriated 
under  the  act  of  March  23d,  aupra,  the  difference  between 
$73,945.80  and  the  total  appropriation  of  said  act  of 
$105,000.  Neither  in  the  title  of  the  act  of  March  23d 
nor  in  section  1  thereof  is  there  any  special  provision  that 
the  money  so  appropriated  is  appropriated  otherwise  than 
out  of  the  greneral  fund.  Section  1  states  the  purpose  for 
which  the  $105,000  is  appropriated  to  be  that  of  enabling 
the  state  board  of  prison  commissioners  to  carry  out  the 
provisions  of  the  said  act  of  March  ^th,  supra.  Hence, 
if  authority  exists  to  transfer  the  said  appropriation  of 
$106,000  into  the  "State  Prison  Building  Fund,"  men- 
tioned in  section  7  of  the  act  of  March  20th,  supra,  it 
must  be  found  in  the  provisions  of  section  7.  This  sec- 
tion provides  for  the  transfer  of  the  appropriation  made 
by  the  act  of  March  20th  from  the  general  fund  into  the 
state  prison  building  fund  to  be  made  in  the  special  man- 
ner prescribed  by  section  7  of  the  act  as  follows:  "The 
same  to  be  transferred  upon  warrants  drawn  by  the  state 
controller  after  all  claims  and  demands  therefor  have 
been  duly  audited  and  allowed  by  the  state  board  of 
prison  commissioners  and  the  state  board  of  examiners." 

The  authority,  therefore,  of  the  state  controller  and  the 
state  treasurer  to  transfer  any  moneys  from  the  general 
fund  into  the  state  prison  building  fund  rests  upon  the 
prior  action  of  the  state  board  of  prison  commissioners 
and  the  state  board  of  examiners.  It  is  conceded  that  the 
only  claims  against  the  funds  appropriated  by  either  the 
act  of  March  20th  or  the  act  of  March  23d,  supru,  which 
have  been  audited  and  allowed  by  the  state  board  of 
prison  commissioners  and  the  state  board  of  examiners, 
aggregate  the  sum  of  $31,054.20.  Conceding,  then,  for 
the  purpose  of  this  case,  that  the  appropriation  made  by 
section  1  of  the  act  of  March  23d,  supra,  is  governed  by 
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the  provisions  of  section  7  of  the  act  of  March  20th,  supra, 
then  the  only  authorization  of  the  state  controller  and 
state  treasurer  to  make  any  transfer  of  money  from  the 
genera]  fund  to  the  state  prison  building  fund  would  not 
exceed,  up  to  the  present  time,  an  amount  in  excess  of 
$31,054.20.  The  provisions  of  section  7  of  the  act  of 
March  20th,  supra,  are  somewhat  peculiar,  but  the  lan- 
guage is  plain  and  the  intent  of  the  legislature  clearly 
deducible  therefrom. 

The  legislature  clearly  manifested  an  intention  not  to 
take  out  of  the  general  fund  and  segregate  in  a  special 
fund  large  sums  of  money  before  the  time  would  arrive 
for  the  use  of  the  same  and  thus  possibly  cripple  the  gen- 
eral fund  to  the  disadvantage  of  persons  having  claims 
against  the  same,  as  justly  and  legally  entitled  to  be  paid 
as  claims  for  the  construction  and  equipment  of  the  pro- 
posed new  state  prison;  hence  the  provision  was  specific- 
ally made  for  the  transfer  of  money  from  the  general 
fund  into  the  special  state  prison  building  fund  only 
"after  all  claims  and  demands  therefor  have  been  duly 
audited  and  allowed  by  the  state  board  of  prison  com- 
missioners and  the  state  board  of  examiners."  It  follows 
from  the  only  construction  that  can  be  legitimately  placed 
upon  provisions  of  the  acts  of  March  20th  and  March  23d, 
supra,  that  the  state  controller  and  state  treasurer  were 
without  lawful  authority  to  transfer  the  total  appropria- 
tion made  by  the  act  of  March  23,  1909,  into  the  state 
prison  building  fund  mentioned  in  section  7  of  the  act  of 
March  20th,  or  into  the  fund  designated  by  the  state  con- 
troller and  state  treasurer  as  the  "  New  State  Prison 
Building  Fund,"  and  hence  such  acts  of  transfer  by  the 
state  controller  and  state  treasurer  were  without  author- 
ity and  void,  and  it  follows  then  that  all  of  said  money  is 
now  and  has  been  since  the  passage  of  the  act  of  March 
23, 1909,  a  part  of  the  general  fund. 

It  is  unnecessary  therefore  to  consider  the  question  pre- 
sented as  to  the  power  of  the  board  of  prison  commis- 
sioners or  the  board  of  examiners  to  order  and  transfer 
the  money  in  question  to  the  general  fund,  for  said  money 
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is  already  a  part  of  the  g'eneral  fund,  and  it  is  the  duty 
of  the  state  controller  and  state  treasurer  to  make  such 
entry  upon  their  books  as  will  show  said  money  to  be  in 
the  general  fund.  While  we  have  spoken  of  the  con- 
struction to  be  placed  on  section  7,  supra,  it  would  be 
more  proper  to  say  that  the  language  of  the  section  is 
plain  and  unambiguous  and  hence  there  is  no  room  for 
construction;  that  the  meaning  thereof  is  clear  and  in 
accordance  with  the  construction  above  expressed.  No 
rights  of  the  Nevada  Engineering  Works  upon  any  con- 
tract they  may  have  with  the  state  board  of  prison  com- 
missioners can  be  affected  by  this  decision.  Any  legiti- 
mate claim  which  they  may  in  the  future  have  upon  the 
state  treasury  will  have  to  be  paid  in  accordance  with 
law.  The  legislature  doubtless  considered  that  when  any 
claims  for  prison  construction  or  equipment  should  be 
presented  for  payment  there  would  be  money  sufficient 
in  the  general  fund  to  be  transferred  into  the  state  prison 
building  fund  to  meet  such  claims,  and  it  is  manifest  from 
the  two  acts  referred  to  that  it  was  the  intention  of  the 
legislature  to  so  augment  the  general  fund  as  to  meet 
such  conditions  when  the  same  should  arise. 

If  it  should  develop  in  the  future  that  the  legislature 
had  underestimated  the  amount  of  money  that  should 
come  into  the  general  fund  so  that  there  should  not  be  a 
sufficient  amount  to  immediately  pay  claims  out  of  the 
state  prison  building  fund  upon  the  presentation  thereof, 
other  general  provisions  of  the  statute  make  ample  pro- 
vision for  the  payment  of  such  claimB,  as  well  as  other 
claims  generally. 

Section  1994  of  the  Compiled  Laws  provides:  "The 
state  treasurer  shall  pay  all  warrants  drawn  upon  him  by 
the  state  controller,  out  of  the  proper  fund,  as  directed, 
in  the  order  in  which  the  same  are  presented.  If  there 
be  no  money  to  pay  any  warrant  when  presented,  the  state 
treasurer  shall  indorse  thereon  the  words;  'Not  paid  for 
want  of  funds, '  and  shall  note  the  date  of  presentation, 
and  attest  the  indorsement  by  his  official  signature.  He 
shall  at  the  same  time  make  an  entry  of  the  date  of  pres- 


,,GoogIc 


July,  1911]  State  v.  McMillan  273 

Opinion  at  the  Court 

entation,  number,  and  amount  of  the  warrant  in  the  regis- 
ter required  by  law  to  be  kept  by  him.  So  soon  as  money 
accumulates  or  is  received  into  the  state  treasury,  appli- 
cable to  and  sufficient  for  the  payment  of  any  outstanding 
warrant  or  warrants  so  presented  for  payment  and  not 
paid  for  want  of  funds,  the  state  treasurer  shall  post  a 
notice  in  writing  in  a  conspicuous  place  in  his  office, 
setting  forth  the  number  and  amount  of  his  warrant  or 
warrants,  and  the  fact  that  there  is  money  in  the  state 
treasury  to  pay  the  same.  From  the  time  of  the  posting 
of  such  notice  no  interest  shall  be  allowed  or  paid  upon 
any  warrant  which  by  law  is  or  may  be  entitled  to  bear 
interest." 

It  would  appear  from  the  provisions  of  the  foregoing 
section  that  claims  "not  paid  for  want  of  funds"  have  a 
preferred  right  of  payment  over  subsequent  claims,  and 
that  they  must  be  paid  out  of  the  first  moneys  coming  into 
the  treasury  available  therefor,  and  it  would  further  seem 
that  they  not  only  have  such  preference,  but  that  they  are 
entitled  to  legal  interest  of  7  per  cent  per  annum  from 
the  date  of  presentation  until  such  time  as  money  is 
available  for  their  payment.  There  is  nothing  in  the 
provisions  of  the  statute  in  the  two  acts  mentioned  which 
manifest  any  intent  upon  the  part  of  the  legislature  to 
throw  any  halo  of  sacredness  over  claims  for  building  the 
new  state  prison  or  equipment  of  same  superior  to  that 
of  other  legitimate  claims,  such  as  for  salaries  of  state 
officers  or  the  maintenance  of  state  institutions,  such  as 
the  hospital  for  mental  diseases,  orphans'  home,  or  state 
prison. 

Certain  funds,  like  that  of  the  state  school  fund,  have 
special  constitutional  provisions  which  dedicate  the  same 
for  a  special  purpose  and  expressly  prohibit  their  use  for 
any  other  purpose,  but  no  such  sacredness  is,  by  statute 
or  otherwise,  thrown  around  the  claims  for  contracts  or 
equipment  of  a  new  state  prison. 

At  the  time  these  acts  were  passed  the  state  prison 
and  the  state  treasury  were  both  overflowing.  After 
two  years  these  conditions  are  changed.     The  number  of 
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inmates  in  the  state  prison  is  diminished,  the  same  neces- 
sity for  a  larger  one  does  not  now  exist,  and  it  is  not 
apparent  that  any  effort  is  now  being  made  to  build  a 
new  one,  or  that  the  money  may  not  long:  He  idle,  or  will 
be  needed  for  this  purpose  soon,  or  before  the  general 
fund  will  be  replenished  by  the  payment  of  taxes  suffi- 
cient to  meet  obligations  against  it  or  which  may  accrue 
for  the  building  or  equipment  of  s  new  prison.  The  state 
school  fund  possesses  millions  in  cash  and  interest-drawing 
bonds  of  eastern  states,  but  the  constitution  prevents 
transfers  from  that  fund,  and  from  that  fund  only. 
Under  these  circumstances,  and  with  the  money  sought 
to  be  transferred  having  lain  for  over  a  year  in  a  fund 
not  specified  by  the  legislature,  and  it  being  the  rule 
that,  when  no  other  fund  is  designated  for  the  placement 
of  moneys,  they  go  into  the  general  fund,  good  business 
policy  as  well  as  the  law  warrants  the  use  of  this  money, 
on  which  the  state  has  long  been  paying  interest,  to  meet 
any  obligations  of  the  state  properly  payable  out  of  the 
general  fund,  and  to  aid  in  maintaining  the  good  credit 
of  the  state  until  the  receipt  of  the  main  installment  of 
taxes  due  and  payable  in  about  ninety  days. 

By  reason  of  the  foregoing,  it  is  ordered  that  the  state 
treasurer  of  Nevada,  the  respondent  herein,  forthwith 
pay  the  presented  warrant  of  relator  out  of  said  sum  of 
$73,945.80,  which  said  sum  is  now  in  the  general  fund 
and  has  been  at  all  times  since  its  receipt  by  the  stat« 
treasurer,  notwithstanding  the  illegal  and  void  transfer 
of  said  sum  into  what  is  known  as  the  "  New  State  Prison 
Building  Fund." 
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rSo.  20011 

In  the  Matter  of  the  Application  of  J.  C.  BRECK- 
ENRIDGE  FOR  A  Writ  of  Habeas  Corpus. 

1.  Habeas  Cobpus— Complaint— "Ink"— "HoTELr 

The  charge  of  a  complaint  that  accused  "did  keep  and  manage 
the  Big  Meadow  Hotel,  a  house  of  public  resort,  in  a  disorderly 
mannerr  is  a  sufficient  charge,  at  least  against  collat«riil  attack 
of  the  judgment  by  habeas  corptis,  at  the  offense  denounced  by 
Comp.  Lawe,  4620,  of  Iteepinj;;  an  "inn"  in  a  disorderly  manner, 
as  it  must  be  assumed  that  a  "hot«l"  is  an  "inn." 

2.  Criminal  Law— Judgment— Clerical  Mibtake— Correction. 

The  sentence  imposed  by  a  justice  being  imprisonment  for 
thirty  days,  his  entry  of  judgment  of  imprisonment  for  the  term 
of  "thirty;' omitting  the  word  "days"  is  merely  a  clerical  mistake, 
which  may  be  corrected  by  him  in  the  absence  of  defendant. 

3.  Idem— Commitment    After    Dismissal    of    Appeal— Justice 

Court. 

Commitment  by  a  justice  under  his  judgment  is  valid,  though 
appeal  was  taken  from  the  justice  to  the  district  conrt,  snch 
court  having  dismissed  the  appeal,  even  if  the  dismissal  was  erro- 
neous; it  being  an  error  which  was  within  the  jurisdiction  of 
that  court,  and  a  final  disposition  of  the  case  there. 
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Original  proceeding.    Application  of  J.  C.  Brecken- 
ridge for  a  writ  of  habeas  corpm.    Application  denied. 
The  facts  sufficiently  appear  in  the  opinion. 

James  Glynn,  for  Petitioner. 

Cleveland  H.  Baker,  Attorney-General,  for  the  State. 

Per  Curiam: 

The  petitioner  was  convicted  and  sentenced  under  a 
complaint  containing  the  following  statements:  "Peter 
J.  Haynes  being  duly  sworn,  complains  and  says  that  the 
crime  of  keeping  and  managing  a  disorderly  house  and 
inn  has  been  committed  in  said  County  of  Humboldt,  and 
accuses  the  above-named  defendant  thereof;  committed 
as  follows,  to  wit:  The  said  defendant,  J,  C.  Brecken- 
ridge, on  the  10th  day  of  April.  A.  D,  1911,  or  Uiereabouts, 
and  theretofore,  at  the  County  of  Humboldt,  State  of 
Nevada,  did  keep  and  manage  the  Big  Meadow  Hotel,  a 
house  of  public  resort  in  the  town  of  Lovelock,  in  a  dis- 
orderly manner,  by  which  the  peace,  comfort,  and  decency 
of  the  immediate  neighborhood  is  and  has  been  disturbed. 

It  is  claimed  that  this  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  under  section 
49^  of  the  Compiled  Laws,  which  is  as  follows:  "Any 
person  in  this  state  who  shall  keep  any  disorderly  house, 
or  any  house  of  public  resort,  by  which  the  peace,  com- 
fort, or  decency  of  the  immediate  neighborhood,  or  of 
any  family  thereof,  is  habitually  disturbed,  or  who  shall 
keep  any  inn  in  a  disorderly  manner,  is  guilty  of  a  mis- 
demeanor.    •    •    •" 

It  is  strongly  urged  that  it  was  necessary  to  allege  that 
the  peace,  comfort,  or  decency  of  the  neighborhood  was 
habitually  disturbed.  We  need  not  determine  whether  the 
words  "  habitually  disturbed"  would  have  to  be  included 
in  the  allegation  in  order  to  make  it  sufficient,  if  no 
attempt  were  made  in  the  complaint  to  charge  more  than 
the  first  offense  provided  by  the  statute,  and  the  question 
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was  before  us  on  demurrer,  or  on  this  application  for  a 
a  writ  of  habeas  corpus;  for  it  will  be  noticed  that  after 
passing  these  words  the  statute  provides  that  any  person 
"  who  shall  keep  any  inn  in  a  disorderly  manner  is  ^ilty 
of  a  misdemeanor, "  and,  as  the  complaint  does  charge  that 
the  accused  "  did  keep  and  manage  the  Big  Meadow  Hotel, 
a  house  of  public  resort,  in  a  disorderly  manner,"  it  must 
be  assumed  that  the  hotel  is  an  inn,  and  that  the  allega- 
tion comes  within  the  words  of  the  statute,  making  it  an 
offense  for  any  person  to  keep  an  inn  in  a  disorderly  man- 
ner. The  definitions  and  decisions  indicating  that  a  hotel 
is  an  inn  are  numerous.  (4  Words  and  Phrases,  3349,  3624, 
3625;  Fntchey  v.  Eagleaon,  16  Ind.  App.  88,  43  N.  E.  146, 
147;  Cityof  St.  Louis  v.Siegrist,^  Mo.  Sm,  5^;  People  v. 
Jtmes,  54  Barb.  (N.  Y. )  311,  316;  Bimner  v.  Welhom,  7  Ga. 
296,  334,  337;  Bunn  Y.Johnson,  77  Mo.  App.  596,  599; 
Comer  v.  State,  26  Tex.  App.  509,  10  S.  W.  106,  107;  Hall 
V.  State,  4  Har.  (Del. )  132,  146;  PinkerUm  v.  Woodward, 
33  Cal.  557,  560,  91  Am.  Dec.  657;  Dickerson  v.  Rogers,  23 
Tenn.  (4  Humph.)  179,  183,  40  Am.  Dec.  642;  Ingalsbee 
V.  Wood,  36  Barb.  (N.  Y. )  452,  462;  WaUing  v.  Potter,  35 
Conn.  183, 185;  Thomps<m  v.  Lacy,  3  Bam.  &  Aid.  283,  287; 
Carter  V.  Hobbs,  12  Mich.  52.  56,  83  Am.  Dec.  762;  Charge 
to  Grand  Jury  (U.  S. )  30  Fed.  Cas.  999;  Wilkins  v.  Earle, 
26  N.  Y.  Super.  Ct.  (3  Rob. )  352,  365;  PuUman  Palace  Car 
V.  Lowe,  28  Neb.  239,  44  N.  W.  226,  227,  6  L.  R.  A.  809,  26 
Am.  St.  Rep.  325;  Voss  v.  Wagner  Palace  Car  Co.,  16  Ind. 
App.  271,  43  N.  E.  20,  28,  44  N.  E.  1010. ) 

In  a  complaint  on  an  indictment  in  a  criminal  case  or  a 
pleading  in  a  civil  case,  the  same  specific  allegations  are 
not  always  required  to  support  a  judgment  that  would 
be  exacted  if  the  question  were  being  considered  upon 
demurrer.  If  the  allegations  follow  substantially  the 
langu^e  of  the  statute,  and  show  in  a  general  way  to  a 
person  of  ordinary  understanding  the  statutory  offense 
intended,  they  ought  to  be  deemed  sufficient.  In  Stats 
V.  Raymond,  34  Nev.  203,  204,  we  said:  "It  has  been  the 
tendency  of  courts  in  recent  years  to  be  less  technical 
than  formerly  in  construing  indictments,  especially  so 
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where  no  demurrer  was  interposed  to  the  indictment  and 
an  opportunity  offered  to  cure  the  defect  prior  to  trial. 
In  State  v.  Harrington,  9  Nev,  91,  this  court,  quoting  an 
indictment  for  murder,  said:  'Its  form  is  argumentatave, 
and  this  would  have  been  a  fatal  defect  upon  special 
demurrer.  The  objection,  however,  was  not  taken,  and, 
the  imperfection  being  of  form,  and  not  of  substance,  is 
cured  by  the  verdict, '  In  a  case  where  the  sufficiency  of 
the  indictment  was  raised  for  the  first  time  upon  appeal, 
this  court,  in  the  recent  case  of  State  v.  Hughes,  31  Nev. 
270,  said:  'The  indictment,  it  must  be  admitted,  is  far 
from  being  a  model.  Where,  however,  the  sufficiency  of 
the  indictment  ia  questioned  for  the  first  time  upon 
appeal,  it  should  not  be  held  insufficient  to  support  the 
judgment,  unless  it  is  so  defective  that  by  no  construc- 
tion within  the  reasonable  limits  of  the  language  used 
can  it  be  said  to  charge  the  offense  for  which  the  defend- 
ant was  convicted' — citing  State  v.  Lovelace,  29  Nev.  43." 

In  Howard  v.  People,  27  Colo.  400,  61  Pac  595,  it  was 
held  that  an  information  for  keeping  a  disorderly  house 
need  not  specify  the  particular  acts  of  disorderly  conduct 
complained  of,  and  that  it  is  sufficient  if  the  offense  is 
charged  in  the  language  of  the  statute;  and  the  court 
cited  Leary  v.  State,  39  Ind,  544;  State  v.  Hayward,  83 
Mo.  299;  U.  S.  v.  Cruikshank,  ei  oZ, ,  92  U.  S.  542,  23  L. 
Ed.  58a 

In  Dimmick  v.  Tomkins,  194  U.  S.  561,  24  Sup,  Ct  783. 
48  L.  Ed.  1110,  the  Supreme  Court  of  the  United  States 
said:  "It  is  also  objected  that  the  facts  charged  in  either 
the  first  or  the  fourth  count  of  the  indictment  did  not 
constitute  any  offense  under  the  statute,  and  that  the 
sentence  was  therefore  without  justification.  *  •  •  It 
is  not,  however,  necessary  in  this  case  to  decide  the  point, 
for  the  indictment  charged  enough  to  show  the  general 
character  of  the  crime,  and  that  it  was  within  the  juris- 
diction of  the  court  to  try  and  to  punish  for  the  offense 
sought  to  be  set  forth  in  the  indictment  If  it  errone- 
ously held  that  the  indictment  was  sufficient  to  charge 
the  offense,  the  decision  was  within  the  jurisdiction  of 
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the  court  to  make,  and  could  not  be  reexamined  on  habeas 
corpus.  The  writ  cannot  be  made  to  do  the  office  of  a 
writ  of  error.  Even  though  there  were,  therefore,  a  lack 
of  technical  precision  in  the  indictment  in  failing  to  charge 
with  sufficient  certainty  and  fullness  some  particular  fact, 
the  holding  by  the  trial  court  that  the  indictment  was 
sufficient  would  be  simply  an  error  of  law,  and  not  one 
which  could  be  reexamined  on  habeas  corpus.  (Ex  Parte 
Parks,  93  U.  S.  18,  23  L.  Ed.  787;  Re  Coy,  127  U.  S.  731, 
8  Sup.  Ct.  1263,  32  L.  Ed.  274;  Re  Eckart,  166  U.  S.  481, 
17  Sup.  Ct.  638.  41  L.  Ed.  1085.)" 

We  do  not  wish  to  be  understood  as  holding  that  the 
complaint  would  not  have  been  sufficient  upon  demurrer. 
This  case  is  different  from  one  where  the  facts  intended 
to  be  charged  constituted  no  offense  under  the  statute  or 
the  constitution.  (Ex  Parte  Rickey,  31  Nev.  82,  135  Am. 
St.  Rep.  651.) 

The  original  entry  of  the  judgment  ordered  that  the 
defendant  be  imprisoned  in  the  county  jail  "  for  a  term  of 
thirty  and  that  he  be  fined  in  the  amount  of  two  hundred 
dollars,"  Thereafter,  in  the  defendant's  absence,  and 
while  he  was  detained  in  the  county  jail,  the  justice  of 
the  peace  inserted  the  word  "days"  after  the  word 
"thirty."  It  is  contended  that  this  was  error,  but  it  is 
not  claimed  that  the  judgment  as  originally  pronounced 
did  not  provide  for  thirty  days  confihement  in  the  county 
jail.  It  may  be  conceded  that,  if  the  sentence  as  origi- 
nally passed  fixed  as  punishment  confinement  in  the 
county  jail  for  thirty  hours,  the  court  could  not  later,  in 
the  absence  of  the  defendant,  change  the  judgment  so  as 
to  impose  thirty  days  confinement  upon  the  defendant. 
The  fixing  of  the  punishment  and  the  announcement  of 
the  judgment  were  within  the  judicial  powers  of  the 
court;  the  entry  of  the  judgment  was  a  mere  ministerial 
act,  and  the  omission  of  the  word  "days"  was  merely  a 
clerical  mistake,  which  could  be  corrected  to  conform  to 
the  sentence  rendered.  We  are  unable  to  see  how,  under 
the  circumstances  of  this  case,  the  entry  or  correction 
by  the  justice  of  the  peace  of  the  judgment  to  conform 
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to  the  sentence  rendered,  after  its  rendition  and  in  the 
absence  of  the  convicted  person,  could  prejudice  him,  or 
deprive  him  of  a  substantial  right  {State  v.  Depoister, 
21  Nev.  107;  State  v.  M.  J.  Smith,  33  Nev.  458.)  A  judg- 
ment, when  pronounced  by  the  court,  is  as  final  as  when 
it  is  entered  and  recorded.  [Kehoe  v.  Blethen,  10  Nev. 
445;  Central  Trust  Co.  v.  Holmes,  30  Nev.  437.)  A  mere 
clerical  error  or  mistake  arising  from  inadvertence  may 
be  corrected  by  the  court  on  its  own  motion,  so  as  to 
make  the  judgment  speak  the  truth,  even  after  the  term. 
(23  Cyc.  864,  876,  and  cases  cited;  Ehrhardt  v.  Curry,  7 
Nev.  222;  Humboldt  M.  &  M.  Co.  v.  Terry,  11  Nev.  237.) 

In  23  Cyc,  at  page  873,  it  is  said:  "In  respect  to  the 
extent  and  character  of  the  relief  granted,  as  in  other 
matters,  if  the  entry  of  judgment  does  not  correspond 
with  the  judgment  actually  intended  and  pronounced  by 
the  court,  it  may  be  amended  by  correcting  any  clerical 
mistake,  or  supplying  matters  inadvertently  omitted,  or 
striking  out  clauses  erroneously  inserted,  or  by  making 
such  changes  as  are  necessary  to  make  it  conform  to  the 
pleadings  or  the  verdict." 

At  sections  53  and  53a  of  Freeman  on  Judgments,  it  is 
stated:  "Though  the  nature  of  a  final  adjudication  in  a 
justice's  court  is  in  no  respect  different  from  that  of  a 
court  of  record,  several  causes  uniting  have  produced 
rules  of  construction  by  which  the  records  of  the  former 
court  are  scrutinized  with  less  severity  than  those  of  the 
latter.  •  '  *  In  New  York,  justices  of  the  peace  are 
required  to  enter  their  judgments  in  their  dockets  within 
four  days  after  the  rendition  thereof.  But,  under  the 
general  rule  that  the  entry  of  the  judgment  is  a  minis- 
terial act,  the  failure  of  a  justice  to  comply  with  this  part 
of  the  law  within  the  time  required  has,  by  repeated 
decisions,  been  held  to  leave  the  judgment  in  full  force. 
•  *  *  In  Maine,  a  justice  of  the  peace,  after  being  out 
of  office  for  three  or  four  years,  completed  the  record  of 
a  case  tried  during  his  official  term,  by  writing  up  a  judg- 
ment in  his  judgment  book.  Of  this  transaction,  Mellen, 
C.  J.,  said:  'A  magistrate  does  not  act  judicially  in  mak- 
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ing  up  and  completing  his  record.  In  doing  this,  he  per* 
forms  himself  what  this  court  does  through  the  agency 
of  its  clerk.  It  is  a  mere  ministerial  act.  The  judgment 
is  regular.'  (Fish  v.  Emerson,  44  N.Y.  377;  Matthews  v. 
ifoMffAton,  11  Me.  377;  Felterv.  MuUiner,  2  Johns.  [N.Y.] 
181.)" 

In  Lynch  v.  Kelly,  41  Cal.  232,  it  was  held  that  an  exe- 
cution issued  by  the  justice,  which  recites  a  judgment  and 
a  sale  under  such  execution  after  verdict,  are  not  void  by 
reason  of  his  failure  to  enter  the  judgment. 

In  Kn^el  v.  PeopU,  187  III.  212,  58  N.  E.  388.  79  Am.  St. 
Rep.  217,  it  was  held  that  a  clerical  error  in  the  record  of 
a  criminal  case,  showing  that  a  motion  for  a  new  trial 
had  been  overruled,  when  it  was  in  fact  allowed,  may  be 
amended  at  a  subsequent  term  to  speak  (he  truth. 

In  Gore  v.  Peop/e,  162  111.  259,  44  N.  E.  500,  the  record 
was  amended  so  as  to  show  the  return  of  the  indictment 
in  open  court  by  the  grand  jury  in  a  body. 

In  State  v.  Wyatt,  6  La.  Ann.  701,  it  was  held  that  a 
judgment  that  was  not  signed  at  the  term  of  court  at 
which  it  was  rendered  might  be  signed  at  the  next  term 
nUTic  vro  tunc. 

In  State  v,  Primm,,  61  Mo.  166,  it  was  held  that  a  court 
may,  at  a  subsequent  term,  set  right  mere  forms  in  its 
judgment,  or  correct  mere  clerical  errors,  so  as  to  con- 
form the  record  to  the  truth;  and  that  judgments  in 
criminal  cases  are  not  objectionable  because  transcribed 
after  the  proceedings  are  over  and  during  the  absence  of 
the  accused. 

In  Mark»  v.  StaU,  135  Ala.  69,  33  South.  ^7,  it  was 
held  that,  where  the  clerk  of  the  court  in  entering  a 
judgment  of  conviction  had  omitted  from  the  minutes  a 
formal  adjudication  by  the  court  of  the  guilt  of  the 
defendant,  the  judgment  might  be  amended  nunc  pro 
tunc  at  a  subsequent  term,  so  as  to  make  it  contain  a 
formal  adjudication  of  the  defendant's  guilt. 

In  People  v.  Lenon,  79  Cal.  625,  631,  21  Pac.  967,  it  was 
held  if  the  accused  is  in  court  when  judgment  is  pro- 
nounced it  is  all  that  is  required  by  the  penal  code;  and. 
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if  the  clerk  fails  to  enter  the  judgment  at  the  time,  the 
court  may  afterwards  order  it  entered  nunc  pro  tunc  in 
the  absence  of  the  defendant 

In  State  v.  Folke,  2  La.  Ann.  744,  it  was  said  per  curiam: 
"The  power  of  correcting:  the  minutes  of  its  pn>c«edings, 
so  as  to  make  the  entries  conform  to  the  truth  whenever 
errors  or  omissions  are  satisfactorily  shown,  is  inherent 
in  every  court.  In  criminal  proceedings  all  ministerial 
acts  are  amendable  at  any  time." 

In  12  Cyc,  at  page  387,  it  is  said:  "The  presence  of 
clerical  errors  in  the  record  of  the  judgment  or- the  omis- 
sion of  immaterial  recitals  does  not  invalidate  the  judg- 
ment. •  •  •  The  general  rule  that,  in  the  absence  of 
statute,  no  amendment  can  be  made  in  the  record  after 
the  term  has  expired,  does  not  apply  to  cases  where  the 
record  itself  affords  the  means  for  its  correction,  or  to  the 
correction  of  merely  clerical  errors;  and  in  some  jurisdic- 
tions the  modem  decisions  have  relaxed  the  rule  in  other 
cases." 

It  is  further  contended  that  the  imprisonment  of  the 
petitioner  is  unlawful,  for  the  reason  tliat  an  appeal  was 
perfected  from  the  justice's  court  to  the  district  court  of 
Humboldt  County,  and  that  the  justice's  court  was  there- 
after without  jurisdiction  to  commit  the  petitioner,  not- 
withstanding the  fact  that  the  district  court  had  dismissed 
the  appeal,  for  the  reason  that,  the  appeal  having  been 
regularly  taken,  the  justice's  court  was  ousted  of  juris- 
diction, and  the  district  court  was  without  jurisdiction  to 
dismiss  the  appeal.  Without  regard  to  whether  or  not 
the  appeal  was  regularly  taken  from  the  justice's  court 
to  the  district  court,  the  district  court  had  power  to  dis- 
miss the  appeal;  and,  if  such  dismissal  was  erroneous,  it 
was  nevertheless  an  error  within  the  jurisdiction  of  the 
court,  and  was  a  6nal  disposition  of  the  case  in  that  court. 
(Andrews  v.  Cook,  28  Nev.  265;  Nevada  Chttral  R.  Co.  v. 
District  Court,  21  Nev.  411;  Floral  Springs  Co.  v.  Rives, 
14  Nev.  435;  State  v.  Wright,  4  Nev.  119.)  The  effect  of 
the  dismissal  of  the  appeal  was  to  leave  the  judgment  of 
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the  justice's  court  in  full  force  and  effect,  and  the  com- 
mitment in  pursuance  thereof  was  valid. 

The  application  for  the  discharge  of  the  petitioner  is 
denied. 


[No.  1977] 

In  the  Matter  of  the  Application  of  AH  PAH 
FOR  A  Writ  op  Habeas  Corpus. 

1.  Statuteb— Title— ScFFrciENCY— House  of  Ill-Fame. 

StftW.  1911,  c.  133,  HeCB.  217,  218  (Rev.  Laws.  3457,3468),  mak- 
ing it  unlawful  to  keep  a  house  of  ill-lame  within  800  yards  of  a 
flchoolbonse,  etc.,  is  not  unconstitutional,  under  Const,  art.  4,  sec. 
17,  as  embracing  matter  not  covered  by  the  title,  "An  act  con- 
cerning public  schools  and  repealingcertain  acts  relating  thereto!* 

2.  Constitutional  Law— Vested  Rights- Houses  of  Ill-Fame. 

Stats.  1911,  c.  1S3,  sees.  217,  218  (Rev.  Laws,  3457,  34,t8),  pro- 
hibiting the  keeping  of  houses  of  ill-fame  within  800  yards  of 
schools,  etc.,  is  not  unconstitutional,  as  interfering  with  vested 
riifhtB,  as  against  one  conducting  such  place  in  accordance  with 
an  ordinance  of  the  city,  adopted  pursuant  to  previous  legisla- 
tive authority. 

3.  Statutes- Hoi-BES  of  Ill-Fame— Statutes-Repeal. 

Crimes  and  punishment  act,  effective  January  1,  1913,  pro- 
hibiting the  keeping  of  a  house  of  ill-fame  within  400  yards  of 
a.  school,  elc.  (Rev.  Laws,  6510),  did  not,  until  January  1,  1912, 
supersede  State.  101!,  c.  133,  sees.  217,  21S,  enacted  the  same 
day  as  the  other  act,  and  fixing  an  600-yard  limit. 

4.  Statutes— Time  of  Taking  Effect— Leg iblative  Power. 

In  the  absence  of  constitutional  restriction,  the  legislature  is 
free  to  fix  in  each  act  the  time  it  is  to  take  effect. 

5.  Statittes- Construction- Conflictino  Provisions. 

Separate  acta  covering  the  same  subject-matter  should  be  so 
construed,  if  possible,  as  to  allow  both  to  stand,  where  the  lan- 
guage is  consistent  and  plain. 

Original  proceeding.    Application  of  Ah  Pah  for  a 
writ  of  haheas  corpus.    Application  denied. 
The  facts  sufficiently  appear  in  the  opinion. 
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James  T.  Boyd,  A.  N.  Salisbury,  and  W.  D.  Jones,  for 
Petitioner. 

Cleveland  H.  Baker,  Attorney-General,  for  Respondent. 

By  the  Court,  Sweeney,  C.  J. : 

The  petitioner.  Ah  Pah,  was  convicted  on  the  26th  day 
of  May,  1911,  in  the  justices's  court  in  Reno,  Nevada,  for 
keeping  a  house  of  ill-fame  within  800  yards  of  a  certain 
designated  schoolhouse,  situated  in  the  city  of  Reno,  and 
sentenced  to  pay  a  fine  of  $50,  or,  in  the  event  he  failed 
to  pay  said  fine,  to  serve  twenty-five  days  in  the  county 
jail.  Failing  to  pay  the  fine,  petitioner  was  arrested  and 
taken  into  legal  custody,  and  now  seeks  the  aid  of  this 
court,  through  habeas  corpus  proceedings,  to  relieve  him 
of  the  judgment,  because,  as  maintained,  the  section  of 
the  law  under  which  he  was  convicted  (Stats.  1911,  c.  133) 
was  unconstitutional  and  void. 

It  is  urged  in  support  of  petitioner's  contention  that  the 
sections  in  question  are  unconstitutional  upon  several 
grounds,  which  we  will  review  in  the  order  they  are 
raised. 

First,  it  is  contended  that  the  sections  are  unconstitu- 
tional, for  the  reason  that  the  title  of  the  act  in  question 
is  in  conflict  with  section  17,  article  4,  of  the  constitution 
of  Nevada,  which  provides:  "Each  law  enacted  by  the 
legislature  shall  embrace  but  one  subject,  and  matters 
properly  connected  therewith,  which  subject  shall  be 
briefly  expressed  in  the  title;  and  no  taw  shall  be  revised 
or  amended  by  reference  to  its  title  only;  but,  in  such 
case,  the  act  as  revised  or  section  as  amended,  shall  be 
reenacted  and  published  at  length," 

Practically  this  same  constitutional  phase  was  recently 
before  this  court  for  consideration  in  the  case  of  State  ex 
reL  John  Sparks  et  al.  v.  State  Bank  and  Trust  Company 
et  al.,  31  Nev.  456,  and  this  court,  in  passing  upon  the 
question,  used  this  language,  which,  we  believe,  analo- 
gously reasoning,  disposes  of  this  point  contrary  to  the 
petitioner's  contention:  "It  is  claimed  that  this  act  is  in 
violation  of  section  17,  article  4,  of  our  state  constitution. 
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in  that  the  subject  of  the  act  is  not  expressed  in  the  title; 
that  the  statute  is  invalid,  because  it  embraces  more  than 
one  subject;  that  the  provisions  of  section  10  [Stats.  1907, 
c.  119]  are  in  violation  of  section  20,  article  4,  of  the  con- 
stitution, which  forbids  the  passage  by  the  legislature  of 
local  or  special  laws  regulating  the  practice  of  courts  of 
justice;  that,  because  the  action  is  brought  in  the  name 
of  the  state,  on  the  relation  of  the  bank  commissioners, 
there  is  no  proper  party  plaintifE;  that  section  10  of  the 
statute  is  void,  in  that  it  attempts  to  delegate  to  an  execu- 
tive board  judicial  functions,  in  violation  of  section  1, 
article  3,  of  the  constitution;  and  that  this  section  of  the 
act  denies  appellants  equal  protection  of  the  laws,  and  is 
therefore  in  conflict  with  section  1  of  the  fourteenth 
amendment  of  the  Constitution  of  the  United  States. 
The  main  principles  controlling  these  questions  have  been 
well-nigh  settled  by  this  and  other  courts.  That  section 
17,  article  4,  of  the  constitution,  providing  that  'each  law 
enacted  by  the  legislature  shall  embrace  but  one  subject 
and  matters  properly  connected  therewith,'  is  mandatory 
must  be  conceded.  In  regard  to  this  objection,  we  need 
only  determine  whether  this  action  and  the  decree  of  the 
district  court  relate  to  matters  germane  to  the  subject 
expressed  in  the  title  of  the  act,  or  to  what  is  properly 
connected  therewith.  It  appears  to  be  admitted  that,  if 
the  title  had  simply  specified  that  the  act  was  one  regu- 
lating or  relating  to  banking,  the  statute  might  be  sus- 
tained, although  it  is  urged,  in  another  division  of  the 
brief,  that  the  act  is  void,  because  it  relates  to  more 
than  one  subject.  If  it  does  so  relate,  the  part  prop- 
erly connected  with  the  title  would  not  be  void,  while 
the  remainder  might  be  open  to  rejection.  If  the  diflfer- 
ent  provisions  of  this  statute  could  be  deemed  sufficiently 
connected  under  a  title  simply  designating  it  as  'An  act 
relating  to  banking, '  we  see  no  reason  why  they  may  not 
be  considered  so  with  a  title  which  designates  one  or 
more  of  the  matters  to  which  the  others  are  properly  con- 
nected. Under  the  language  of  the  constitution,  no  neces- 
sity appears  for  requiring  separate  acts,  or  even  separate 
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designations  in  the  title,  for  all  the  different  provisions  in 
this  statute." 

The  title  of  the  act  under  consideration  reads  as  follows: 
"An  act  concerning  public  schools,  and  repealing  certain 
acts  relating  thereto."  Sections  217  and  218  (Rev.  Laws, 
3457,  3458)  under  which  petitioner  was  convicted,  read  as 
follows: 

"  Sec.  217.  It  shall  be  unlawful  for  any  owner  or  agent 
of  any  owner,  or  any  person,  to  keep  any  house  of  ill- 
fame,  or  to  let  or  rent  to  any  person  whomsoever,  for 
any  length  of  time  whatever,  to  be  kept  or  used  as  a 
house  of  ill-fame,  or  resort  for  the  purpose  of  prostitu- 
tion, any  house,  room,  or  structure  situated  within  eight 
hundred  yards  of  any  schoolhouse  or  schoolroom  used  by 
any  public  or  common  school  in  the  State  of  Nevada,  or 
within  eight  hundred  yards  of  any  church  edifice,  build- 
ing, or  structure,  erected  and  used  for  devotional  services 
or  religious  worship  in  the  State  of  Nevada. 

"Sec.  218.  Any  person  violating  the  provisions  of  sec- 
tion 217  of  this  act  shall  be  deemed  guilty  of  a  misde- 
meanor, and  on  conviction  shall  be  fined  not  less  than 
twenty-five  dollars  nor  more  than  three  hundred  dollars, 
or  to  be  imprisoned  in  the  county  jail  not  less  than  five 
nor  more  than  sixty  days,  or  by  both  fine  and  imprison- 
ment, in  the  discretion  of  the  court." 

The  title  of  the  act  in  question,  we  believe,  sufficiently 
expresses  the  subject  of  the  act,  and  is  sufficiently  gen- 
eral in  its  scope  to  make  it  illegal  to  conduct  houses  of 
ill-fame  within  800  yards  of  a  schoolhouse,  and  broad 
enough  to  avoid  the  constitutional  inhibition  invoked. 
(State  ex  rel.  John  Sparks  et  al.  v.  State  Bank  and  Trust 
Company  et  al.,  31  Nev.  456-475;  State  v.  Gifison,  30  Nev. 
353;  Bell  v.  District  Court,  28  Nev.  280,  1  L.  R.  A.  (N.  S.) 
843,  113  Am.  St.  Rep.  854;  State  v.  Ah  Sam.  15  Nev.  27, 
37  Am.  Rep.  454;  State  v.  Cvmmissiojiers,  22  Nev.  399; 
Ex  Parte  Livingston,  20  Nev.  287;  State  v.  Commissioners 
Humboldt  County,  21  Nev.  235;  People  v.  Bank  of  San 
Luis  Obispo,  154  Cal.  194,  97  Pac.  307;  People  v.  Superior 
Court.  100  Cal.  105,  34  Pac.  492;  Abeel  v.  Clark,  84  Cal. 
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226,  24  Pac.  383;  Ex  Parte  LiddeU,  93Cal.  633,  29  Pac.  251; 
Wardls  v.  Totvnsend,  75  Mich.  385.  42  N.  W.  950,  4  L.  R.  A. 
511;  Carter  County  v.  Sinton.  120  U.  S.  517,  7  Sup.  Ct 
650,  30  L.  Ed.  701;  1  L.  R  A.  (see  note  with  cases 
appended)  p.  362;  Cooley's  Constitutional  Limitations, 
141-150.) 

It  is  next  contended  by  counsel  for  petitioner  that  the 
law  under  which  petitioner  was  convicted  is  void  for  the 
reason:  "That  the  justice  court  of  Reno  Township,  County 
of  Washoe,  State  of  Nevada,  acted  wholly  without  juris- 
diction in  passing  jud^rment  upon  the  petitioner,  and  in 
sentencing  and  ordering  petitioner  to  be  kept  in  custody 
of  the  said  C.  P.  Perreil,  as  sheriff  of  the  County  of 
Washoe,  State  of  Nevada,  for  the  reason  that,  by  virtue 
of  a  certain  act  of  the  legislature  of  the  State  of  Nevada, 
approved  March  16, 1903  [Stata.  1903,  c.  102] ,  entitled  '  An 
act  to  incorporate  the  town  of  Reno,  and  to  establish  a 
city  government  therefor,'  as  amended  by  a  certain  act 
of  the  legislature  of  the  State  of  Nevada,  approved  March 
13, 1905  [Stats.  1905,  c.  71],  entitled  'An  act  to  amend  the 
title  of,  and  to  amend  an  act  entitled  "An  act  to  incor- 
porate the  town  of  Reno,  and  to  establish  a  city  gov- 
ernment therefor,"  approved  March  16,  1903,'  the  State 
of  Nevada  has  and  had,  prior  to  the  passing  of  the  act 
under  which  petitioner  was  sentenced  and  committed, 
as  aforesaid,  delegated  the  right  to  regulate  the  location 
of  houses  of  prostitution  within  the  corporate  limits  of 
the  city  of  Reno,  and  the  right  to  regulate  all  such  mat- 
ters as  are  referred  to  in  the  complaint  herein  to  the  city 
of  Reno;  and  for  the  reason  that  it  appears  that  the  city 
of  Reno,  and  the  city  counsel  of  the  said  city  of  Reno, 
acting  under  and  by  authority  of  the  acts  of  the  legisla- 
ture of  the  State  of  Nevada,  hereinbefore  referred  to, 
have  exercised  the  authority  and  power  so  delegated  to 
the  said  city  of  Reno  by  the  act  of  the  legislature  confer- 
ring such  power  and  authority  on  the  city  of  Reno,  above 
referred  to,  in  adopting  City  Ordinance  No.  95  of  the  city 
of  Reno,  entitled  'An  ordinance  regulating  the  conduct 
and  maintenance  of  houses  of  ill-fame  and  places  of  pros- 
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titution,  and  other  matters  relating  thereto,  prohibiting 
prostitution  and  lewdness,  and  fixing  penalties  for  the 
violation  thereof,  adopted  September  1,  1908. '  a  copy  of 
which  said  ordinance  is  contained  in  the  transcript  of  tes- 
timony and  proceedings  attached  to  the  petition  herein, 
and  marked  'Exhibit  C  and  that  by  reason  thereof  peti- 
tioner became  vested  with  certain  rights  which  the  legis- 
lature had  no  authority  to  divest  or  disturb." 

After  a  careful  review  of  the  law  and  the  authorities 
bearing  upon  this  constitutional  objection  interposed  by 
petitioner,  we  believe,  contrary  to  petitioner's  contention 
in  this  respect,  that  the  doctrine  is  overwhelmingly  main- 
tained that  the  legislative  department  of  our  government 
can  never  divest  the  government  itself  of  the  inherent 
right  at  all  times  under  the  police  power  vested  in  it 
under  the  constitutions,  both  federal  and  state,  of  enact- 
ing any  legislation  which  it  may  deem  wise  and  just  for 
the  betterment  and  preservation  of  the  public  health, 
safety,  and  morals.  ( WaUaee  v.  Mayor  of  Reno,  27  Nev. 
71-87,  63  L.  R.  A.  337,  103  Am.  St.  Rep.  747;  Afeu.  Orleans 
Coal  Gas  Co.  v.  LouisiaTia  Light  Co.,  115  U.  S.  650,  6  Sup. 
Ct  252,  29  L.  Ed.  516;  State  v.  Murphy,  130  Mo.  10,  31 
S.  W.  594,  31  L.  R.  A.  798,  affirmed  170  U.  S.  78,  18  Sup. 
Ct.  78,  18  Sup.  Ct  505,  42  L.  Ed.  955;  Carthagev.  Gamer, 
209  Mo.  688, 108  S.  W.  521;  People  v.  Squire,  107  N.Y.  593, 
14  N.  E.  820,  1  Am.  St.  Rep.  893;  Chicago,  M.  &  St  P.  R. 
R.  Co.  V.  Milwaukee,  97  Wis.  418,  72  N.  W.  1118;  State  v. 
Wintemmd  (Ind.)  91  N.  E.  956,  30  L.  R.  A.  (N.  S.)  886; 
Beer  Co.  v.  Massachusetts,  97  U.  S.  25,  24  L.  Ed.  989;  Fer- 
tUizing  Co.  v.  Hyde  Park,  97  U.  S.  659,  24  L.  Ed.  1036; 
BarUer  v.  CcmmUy,  113  U.  S.  27,  5  Sup.  Ct.  357,  28  L.  Ed. 
923;  Mugl^  v.  Kansas,  123  U.  S.  623,  8  Sup.  Ct.  273.  31 
L.  Ed.  205;  Budd  v.  New  York,  143  U.  S.  517,  12  Sup.  Ct 
468,  36  L.  Ed.  247;  N.  0.  Gas  L.  Co.  v.  Drainage  Commis- 
sion ofN.  O.,  197  U.  S.  463,  25  Sup.  Ct  471,  49  L.  Ed.  831; 
Berlin  v.  Gorham,  34  N.  H.  266;  Meriwether  v.  Garrett, 
102  U.  S.  472,  26  L.  Ed.  197;  Yarmouth  v.  N.  Yarmouth, 
34  Me.  411,  56  Am.  Dec.  666;  Molnle  v.  Watson,  116  U.  S. 
489,  6  Sup.  Ct  398,  29  L.  Ed.  620.) 

Judge  Dillon,  in  his  admirable  work  on  Municipal  Cor- 
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porations,  very  properly  express^  the  law  on  this  subject 
as  follows:  "Although  a  franchise  or  privilege  to  use  the 
city  streets  is,  when  accepted  and  acted  upon,  a  contract 
which  cannot  be  impaired,  as  well  as  a  vested  property 
right  which  cannot  be  taken,  except  by  the  power  of 
eminent  domain,  these  franchises  and  privileges  are  not 
exempt  from  the  exercise  of  the  police  power  of  the  state, 
either  operating  directly  by  legislative  enactment,  or  by 
delegation  to  the  municipality.  It  is  a  general  rule  that  the 
right  to  exercise  the  police  power  canjtot  be  alienated,  9iir- 
rendered,  or  abridged,  either  by  the  legislature  or  by  the 
municipality  acting  under  legislative  authority,  by  any 
grant,  contract,  or  delegation,  because  it  constitutes  the 
exercise  of  a  governmental  function,  without  which  the 
state  would  become  powerless  to  protect  the  public  wel- 
fare.  Hence,  when  a  franchise  or  privilege  is  granted  to 
use  the  city  streets  for  a  public  service,  the  grantee 
accepts  the  right  upon  the  implied  condition  that  it  ahaU 
be  held  subject  to  the  reasonable  and  necessary  exercise 
of  the  police  powers  of  the  state,  operating  either  through 
legislative  enactment  or  municipal  action." 

The  Supreme  Court  of  the  United  States,  speaking 
through  Chief  Justice  Fuller,  in  the  case  of  New  York 
and  New  England  Railroad  Company  v.  Bristol,  151  U.  S. 
556,  567, 14  Sup.  Ct.  437,  440  (38  L.  Ed.  269),  voicing  the 
principle  which  we  contend  to  be  the  law,  contrary  to  the 
document  announced  by  the  petitioner,  says:  "It  is  like- 
wise thoroughly  established  in  this  court  that  the  inhibi- 
tion of  the  Constitution  of  the  United  States  upon  the 
impairment  of  the  obligation  of  contracts,  or  the  depriva- 
tion of  property  without  due  process,  or  of  the  equal  pro- 
tection of  the  laws,  by  the  states,  are  not  violated  by  the 
legitimate  exercise  of  legislative  power  in  securing  the 
public  safety,  health,  and  morals.  The  governmental 
power  of  self-protection  cannot  be  contracted  away,  nor 
can  the  exercise  of  rights  granted,  nor  the  use  of  prop- 
erty, be  withdrawn  from  the  implied  liability  to  gov- 
ernmental regulations  in  particulars  essential  to  the 
preservation  of  the  community  from  injury." 

The  Supreme  Court  of  the  United  States  again  speak- 
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ing,  through  the  late  Justice  Harlan,  in  the  case  of  New 
Orleans  Gas  Co.  v.  Lowwiana  Light  Co.,  115  U.  S.  650,  6 
Sup.  Ct  252,  29  L.  Ed.  516,  while  commenting  on  the 
opinion  previously  decided  by  that  august  tribunal  in  the 
famous  Slaughterhouse  cases,  16  Wall.  36,  21  L.  Ed.  394, 
said  and  quoted:  "The  decision  was  that  the  state,  under 
her  power  to  protect  the  public  health,  could  abate  the 
nuisance  created  by  the  company's  business,  notwith- 
standing its  works  had  been  established  within  the  gen- 
eral locality  designated  in  its  charter;  and  consequently 
the  legislature  could,  at  its  discretion,  amend  the  charter 
of  Hyde  Park,  and  remove  the  restriction  upon  its  author- 
ity to  abate  nuisances,  or  invest  it  with  power  to  regulate 
or  prohibit  business  necessarily  injurious  to  the  public 
health.  •  •  *  So  far  from  the  court  saying  that  the 
state  could  not  make  a  valid  contract  in  reference  to  any 
matter  whatever  within  the  reach  of  the  police  power, 
according  to  its  largest  definition,  its  language  was: 
'While  we  are  not  prepared  to  say  that  the  legislature 
can  make  valid  contracts  on  no  subject  embraced  in  the 
largest  definition  of  the  police  power,  we  think  that,  in 
regard  to  two  subjects  so  embraced,  it  cannot,  by  con- 
tract, limit  the  exercise  of  those  powers  to  the  prejudice 
of  the  general  welfare.  They  are  the  public  health  and 
the  pvMic  morale.  The  preservation  of  these  is  so  neces- 
sary to  the  best  interests  of  social  organization  that  a  wise 
policy  forbids  the  legislative  body  to  divest  itself  of  the 
power  to  enact  laws  for  the  preservation  of  health  and 
the  repression  of  crime. '  (Pages  750,  751. )  *  *  •  The 
principles  upon  which  the  decisions  in  Beer  Co.  v.  Massa- 
chmetts,  Fertiliziv^  Co.  v.  Hyde  Park,  Stone  v.  Mississippi 
[101 U.  S.  814,  25  L.  Ed.  1079],  and  Butchers'  Uniwi  Co.  v. 
Crescent  City  Live  Stock  Landing  Co.  [Ill  U.  S.  746,  4 
Sup.  Ct  652,  28  L.  Ed.  585],  rest  is  that  one  legislature 
cannot  so  limit  the  discretion  of  its  successors  that  they 
may  not  enact  such  laws  as  are  necessary  to  protect  the 
public  health  or  the  public  morals.  That  principle,  it  may 
be  observed,  was  announced  with  reference  to  particular 
kinds  of  private  business  which,  in  whatever  manner 
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conducted,  were  detrimental  to  the  public  health  or  the 
public  morals.  It  is  fairly  the  result  of  those  cases  that 
statutory  authority,  given  by  the  state  to  corporations  or 
individuals  to  enga^  in  a  particular  private  business 
attended  by  such  results,  while  it  protects  them  for  the 
time  against  public  prosecution,  does  not  constitute  a  con- 
tract preventing  the  withdrawal  of  such  authority,  or  the 
granting  of  it  to  others." 

We  come  now  to  a  consideration  of  the  point  as  to 
whether  or  not  the  new  crimes  and  punishment  act, 
which  goes  into  effect  January  1.  1912,  containing  the 
400-yard  limit,  supersedes  the  school  law,  which  contains 
the  800-yard  limit  The  liew  crimes  and  punishment  act, 
which  goes  into  effect  January  1, 1912,  deals  directly  with 
the  general  police  laws  and  acts  which  are  malum  pro- 
hibitum, and  contains  a  provision  which  places  a  limit  of 
400  yards  to  schoolhouBes  within  which  houses  of  ill-fame 
may  be  conducted.  {Revised  Laws  of  Nevada,  6510.)  In 
1887  (Stats.  1887,  c.  81)  the  legislature  of  this  state  enacted 
a  general  law  regarding  houses  of  ill-fame,  which  provided 
that  they  shall  not  be  kept  within  400  yards  of  a  school- 
house.  It  appears  that  the  law  under  which  petitioner 
was  convicted  and  the  new  crimes  and  punishment  act 
were  both  passed  by  the  legislature  on  the  15th  day  of 
March,  1911.  The  enrolled  bills,  when  properly  authenti- 
cated, are  deemed  conclusive  evidence  as  to  the  existence 
of  their  valid  enactment,  and  their  contents,  which,  when 
questioned,  should  always  be  examined,  disclose  this  to 
be  the  fact.  {State  ex  rel.  CoMn  v.  HoweU,  26  Nev.  98; 
State  V.  Swift,  10  Nev.  176,  21  Am.  Rep.  721;  State  v. 
Rogers,  10  Nev.  250,  21  Am.  Rep.  738;  State  v.  Glenn, 
18  Nev.  34;  State  v.  Nye,  23  Nev.  99;  State  v.  Beck.  25 
Nev.  68,  Am.  &  Eng.  Ency.  Law,  vol  26,  2d  ed.  pp.  564, 
555,556;  36  Cyc.  966,  967.) 

In  consequence,  in  so  far  as  the  legislative  intent  proper 
is  concerned,  to  which  we  must  look  and  be  guided  in  con- 
struing statutes,  we  have  that  body  enacting  two  meas- 
ures covering  the  same  subject-matter  on  the  same  date, 
but,  providing  in  the  school  law  that  the  limit  shall  be  800 
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yards  and  designating;  that  the  bill  shall  so  into  effect  at 
the  time  of  its  passage  (Revised  Laws  of  Nevada,  3457); 
whereas,  the  crimes  and  punishment  act,  which  is  a  stat- 
ute in  futuro,  contains  a  provision  which  designates  Jan- 
uary 1, 1912,  as  the  fixed  time  at  which  the  said  crimes 
and  punishment  act  shall  go  into  effect,  and  which,  among 
other  provisions,  provides  that  the  limit  shall  be  reduced 
at  this  specified  future  date  to  400  yards,  as  previously 
established,  and  repeals  all  acts  in  conflict  therewith.  (36 
Cyc.  1106, 1147-1150.) 

The  legislature,  in  the  absence  of  constitutional  restric- 
tions, is  free  to  fix  in  each  act  the  time  it  is  to  take  effect, 
and  an  examination  of  our  constitution  reveals  no  such 
prohibition.  (Matter  ofKenna,  91  Hun,  178,  36  N.  Y.  Supp. 
280;  Thomas  v.  ScoU,  32  La.  Ann.  689;  Price  v.  Hopkins, 
13  Mich.  318:  HoneyeuU  v.  St.  Louis,  40  Mo.  App.  674; 
Penn,  Co.  v.  State,  142  Ind.  428.  41  N.  E.  937;  36 Cyc.  1192, 
1193;  Am.  &  Eng.  Ency.  Law,  vol.  36,  pp.  563-565.) 

Courts,  in  construing  the  legislative  intent  where  acts 
cover  the  same  subject-matter,  should  so  construe  the  acts, 
where  it  is  possible,  as  to  allow  both  to  stand,  where  the 
language  is  consistent,  plain,  and  unambiguous,  and  the 
legislative  intent  clear.  (Flack  v.  Rogers,  10  Nev.  319; 
Froat  V.  Wenie,  157  U.  S.  46,  15  Sup.  Ct.  532,  39  L.  Ed. 
614;  36  Cyc.  1077, 1147.)  A  carefiil  review  of  the  statute 
of  these  two  laws  in  question,  dealing  with  the  same 
subject-matter,  we  believe  compels  us  to  hold  the  law 
regarding  the  limit  of  800  yards,  as  fixed  in  the  school 
law,  as  valid  from  the  time  of  its  enactment  to  January 
1,  1912.  In  consequence  of  which  the  conviction  of  the 
petitioner  was  valid.  On  and  after  January  1,  1912,  how- 
ever, the  limit  of  400  yards,  fixed  in  the  crimes  and  pun- 
ishment act  (section  6510,  Revised  Laws  of  Nevada),  will 
be  the  law  in  this  respect  until  altered  or  repealed  by 
future  legislative  enactment.   (State  v.  Lee,  28  Nev.  380.) 

As  to  the  policy,  wisdom,  or  expediency  of  changing 
the  limit  within  which  houses  of  ill-fame  may  be  located 
from  schoolhouses,  it  is  a  matter  solely  within  the  power 
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of  the  legislature,  and  when  validly  enacted  is  not  Bub- 
ject  to  judicial  alteration  or  repeal.  {Riter  v.  Douglass, 
32Nev.  400.) 

For  the  foregoing  reasons,  the  application  of  the  peti- 
tioner for  the  writ  is  denied,  and  he  is  forthwith  remanded 
to  the  custody  of  the  sheriff  of  Washoe  County  until  the 
judgment  under  which  he  was  convicted  is  satisfied. 

It  is  so  ordered. 
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[No.  1988] 

POTOSI  ZINC  COMPANY  (a  Corporation),  P.  C. 
GRAY,  WILBUR  0.  DOW,  and  ELEANOR 
BROWN,  Appellants,  v.  J.  J.  MAHONEY  and 
P.  H.  MAHONEY,  Respondents. 
1.  Appeal  and  Errob—Appiruance— Abandonment  of  Appeal. 
That  appellant  having  failed  for  more  than  six  months  to  file 
briefs,  or  to  appear  and  argue  the  case  on  a  motion  to  dismiss 
or  on  the  merits  after  notice  of  the  hearing,  find  having  made 
no  request  to  submit  the  cause  without  ancument  or  brief,  war- 
rants an  inference  of  abandonment  of  the  appeal,  which  was 
from  the  judgment  roll  alone,  so  that  the  judgment  is  properly 
atnrmed;  no  glaring  defects  appearing  on  the  face  of  the  judg- 
ment roll. 

Appeal  from  the  Fourth  Judicial  District  of  the  State 
of  Nevada,  Clark  County;  George  S.  Broum,  Jud^. 

Action  by  the  Potosi  Zinc  Mining  Company  and  others 
against  J.  J.  Mahoney  and  another.  Judgment  for  defend- 
ants, and  plaintiffs  appeal.    Aitinaed. 

The  facts  sufficiently  appear  in  the  opinion. 
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Haas,  Garret  &  Dunnigan,  and  W.  R.  Thomas,  for 
Appellants. 

Cheney,  Downer,  Price  &  Hawkins,  Gray,  Barker, 
Bowen,  Allen,  Van  Dyke  &  JuUen,  Flint,  Gray  &  Barker, 
and  Richard  Busteed,  for  Respondents. 

Per  Curiam: 

This  is  an  appeal  from  the  judgment  roll  alone. 

Since  the  filinR  of  the  record  on  appeal  in  this  court 
about  six  months  ago,  the  plaintiffs  have  not  filed  any 
briefs  on  appeal,  and  have  failed  to  appear  and  argue  the 
case  on  the  motion  to  dismiss,  or  the  merits,  at  the  time 
set  for  the  hearing  after  postponement,  and  after  notice 
of  the  motion  and  hearing.  No  request  has  been  made 
for  the  submission  of  the  case  without  argument  or  brief. 
Under  the  circumstances,  it  may  be  inferred  that  the 
appeal  has  been  abandoned;  and,  as  no  glaring  defects 
appear  on  the  face  of  the  judgment  roll,  the  judgment  is 
affirmed  under  the  following  cases:  lAnviUe  v.  Clark,  30 
Nev.  113;  State  v.  Myatt,  10  Nev.  166;  Gardner  v.  Gard- 
ner, 23  Nev.  214;  Finlayson  v.  Montgomery,  14  Nev.  397; 
Fulton  V.  Day,  8  Nev.  82;  Goodhue  v.  Shedd,  17  Nev.  141; 
Matthewson  v.  Boyle,  20  Nev.  88. 
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[No.  1934} 

THE  STATE  OF  NEVADA.  Appellant,  v.  ROBERT 
ORR,  Respondent. 

1.  Criminal   Law— Trial  — Improper   Aroumbnt  of  District 

Attoensy, 

Tfae  remarks  of  the  district  attorney  in  his  arguinent  that 
Bccnaed  on  trial  for  assault  with  intent  to  murder  wae  a 
resident  of  the  tenderloin  district,  and  resided  with  a  proeti- 
tnte,  are  improper,  when  not  justified  by  the  evidence,  and, 
where  exception  was  taken  at  the  time,  the  court,  satisfied  that 
the  jury  was  prejudiced  thereby,  may  ktmiI  a  new  triai. 

2.  Idem— Appeal- Presumptions. 

An  order  Kri>iiting  a  new  trial  for  improper  remarks  of  the 
district  attorney  in  his  ar^tument  will  be  affirmed,  in  the  absence 
of  a  bill  of  exceptione  showing  error  in  the  ruling. 

3.  Idem— New  Trial. 

The  failure  of  counsel  tor  accused  to  sign  a  motion  for  new 
trial  made  in  open  conrt  by  him  on  the  written  grounds  stated 
in  the  motion  is  not  material  error. 

4.  Idem— Motion  for  New  Trial—Bill  of  Exceptiok3— State- 

ment OF  Facts. 

A  motion  for  a  new  trial  under  Rev.  Laws,  7234,  authorizing 
a  new  trial  on  the  ground  that  the  verdict  is  contrary  to  law  or 
evidence,  may  be  determined  without  any  bill  of  esceptione.  or 
statement  or  affidavit. 
b.  Idem— Granting  a  New  Trial— Appeal— Record. 

The  stale  appealing  from  an  order  granting  a  new  trial  niuet 
present  a  bill  of  exceptions  or  statement  on  appeal  to  show 
wherein  the  order  of  the  trial  court  was  erroneous,  or  otherwise 
the  verdict  will  be  aftirmed. 

Appeal  from  the  Ninth  Judicial  District  Court  of  the 
State  of  Nevada,  White  Pine  County;  Thomas  L.  MitcheU, 
Judge, 

Robert  Orr  was  convicted  of  assault  with  a  deadly 
weapon  with  intent  to  do  great  bodily  injury,  and  from 
an  order  granting  new  trial,  the  State  appeals.   Affirmed. 

The  facts  sufiiciently  appear  in  the  opinion. 

Cleveland  H.  Baker,  Attorney-General,  and  C.  R.  Reeves, 
ex-District  Attorney,  for  the  State. 


C.  A.  Eddy,  for  Respondent. 
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Per  Curiam: 

This  is  an  appeal  hy  the  state  from  an  order  granting  a 
new  trial.  The  respondent,  Orr,  was  indicted  for  the 
crime  of  assault  with  intent  to  kill.  Upon  his  trial  the 
jury  returned  a  verdict  of  "guilty  of  assault  with  a 
deadly  weapon,  with  intent  to  do  great  bodily  injury." 
The  attorney  for  the  defendant  thereupon  moved  for  a 
new  trial  upon  several  grounds,  all  of  which  were  over- 
ruled excepting  the  third  ground  assigned,  which  reads: 
"That  one  C.  R.  Reeves,  district  attorney  of  the  County 
of  White  Pine  and  state  aforesaid,  who  prosecuted  this 
action  on  the  behalf  of  the  state,  trespassed  the  rights  of 
defendant  in  the  argument  of  the  cause  to  the  jury,  and 
made  remarks  which  were  prejudicial,  and  were  calculated 
to  influence  and  prejudice  the  minds  of  the  jury."  The 
district  attorney  excepted  to  the  ruling  of  the  court,  and 
took  an  appeal  from  the  order.  So  much  of  the  bill  of 
exceptions  as  is  material  to  a  determination  of  the  Ques- 
tion presented  reads  as  follows:  ^'The  evidence  estab- 
lished that  George  Fagan  was  cut  with  a  knife  by  the 
defendant,  he  admitting  the  cutting  and  relied  upon  the 
grounds  of  self-defense  to  justify  his  acts.  The  evidence 
showed  that  the  cutting  took  place  in  the  Autumn  Leaf 
Club,  which  is  situated  in  the  tenderloin  district  in  the 
town  of  Ely,  White  Pine  County,  Nevada;  that  after  the 
submission  of  the  evidence  in  the  case  by  the  state  and 
judge  t»  consider  the  testimony  which  is  to  be  relied  on 
in  supiHirt  of  it.  In  Stanley's  case  (4  Nev.  76),  this  proi)- 
osition  is  'conceded';  but  it  will  be  observed  that  the 
concession  was  made  merely  for  the  purposes  of  the  argu- 
ment in  that  opinion,  and  that  the  point  was  not  so 
decided.  It  never  has  been  so  decided  in  this  state,  nor, 
according  to  our  observation,  in  California.  Bat  the 
expression  above  adverted  to,  and  perhaps  some  others 
that  may  be  found  in  the  Nevada  reports,  will  always 
induce  counsel  in  criminal  cases  to  insist  upon  having  the 
bill  of  exceptions  settled  preliminary  to  the  motion  for 
new  trial,  for  fear  an  order  sustaining  the  motion  might 
be  reversed  upon  the  ground  that  it  was  made  without 
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authority.  The  result  is  that  whenever  one  of  the  grounds 
of  the  motion  is  that  the  verdict  is  contrary  to  the  evi- 
dence, as  it  was  in  this,  and  is  in  most  cases,  every  par- 
ticle of  the  evidence  must  go  into  the  bill  of  exceptions, 
and  must  be  brought  here  with  the  rest  of  the  record, 
although  in  nine  cases  out  of  ten  it  is  of  no  possible  use 
for  the  purposes  of  the  appeal,  but,  on  the  contrary,  is  a 
positive  drawback.  •  •  •  We  desire  to  call  attention 
to  the  fact  that  this  court  has  not  decided  that  a  state- 
ment or  bill  of  exceptions  must  be  settled  before  the 
motion  for  new  trial  is  made.  We  think,  on  the  contrary, 
that  a  comparison  of  all  the  provisions  of  the  practice  act  as 
to  the  time  when  the  motion  for  new  trial  must  be  made, 
and  the  time  allowed  for  settling  the  formal  bill  of  excep- 
tions which  is  to  become  a  part  of  the  record  of  the  case, 
will  clearly  show  that  the  statute  contemplates  that  in  all 
cases  the  bill  of  exceptions  may,  and  in  many  cases  it  must, 
be  settled  after  the  motion  for  new  trial  is  decided.  Com- 
pare sections  429,  444,  445,  436,  450,  423.  If  it  be  asked 
upon  what  would  the  judge  act  if  he  had  no  settled  bill  of 
exceptions  before  him.  we  answer  he  acts  upon  affidavits 
so  far  as  they  are  necessary  to  present  the  grounds  of 
the  motion,  and,  for  the  rest,  upon  his  own  observation 
and  recollection  of  the  occurrences  of  the  trial,  including 
the  exceptions  noted.  The  record  of  the  trial,  according 
to  the  old  books,  is  in  the  breast  of  the  judge  during  the 
term,  and  a  motion  for  a  new  trial  in  a  criminal  case  is 
always  made  during  the  term.  For  the  purposes  of  the 
motion,  therefore,  the  recollection  of  the  judge  is  record 
enough  of  all  that  transpired  within  his  observation,  and 
which  he  can  properly  state  in  a  hill  of  exceptions.  When 
the  motion  has  been  granted  or  refused,  it  is  then  the 
proper  time  to  except  to  the  order  and  to  settle  a  bill  of 
exceptions  which  will  present  those  points  only  which 
are  to  be  reviewed  in  the  appellate  court.  In  fact,  the 
only  proper  office  of  a  formal  bill  of  exceptions  is  to  get 
the  matter  on  the  record  for  the  purposes  of  review  in 
the  appellate  court  The  advantages  of  following  the 
practice  here  indicated  would,  we  think,  be  manifold.     In 
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the  first  place,  if  counsel  were  allowed  ample  time  for  the 
preparation  of  their  bill  of  exceptions,  they  would  satisfy 
themselves  of  the  inutility  of  including  many  things, 
which,  when  hurried,  they  put  in  by  way  of  precaution 
merely.  It  ia  easier  and  safer  to  dump  in  the  whole  pro- 
ceedings of  the  trial,  ore  and  waste  together,  than  it  is  to 
sort  and  arrange  in  a  hurry.  In  the  next  place,  the  argu- 
ment of  the  motion  for  new  trial  often  develops  many 
points  of  agreement  between  the  prosecution  and  defense, 
and  either  leads  to  the  abandonment  of  points,  or  renders 
it  possible  to  present  the  law  question  on  the  record  in 
the  briefest  possible  terms."  (.State  v.  Huff,  11  Nev.  23.) 
A  part  of  the  California  cases  cited  in  the  brief  of  the 
attorney -general  in  the  Stanley  case  are  civil  actions  under 
a  section  of  the  civil  practice  act  of  California  which 
required  a  bill  of  exceptions  or  statement  under  certain 
conditions  before  a  motion  for  a  new  trial  was  determined, 
and  part  of  those  cases  hold  that  a  bill  of  exceptions  is 
necessary  to  bring  certain  errors  before  the  supreme 
court  for  review  in  criminal  cases— a  different  question 
from  the  one  as  to  whether  a  bill  of  exceptions  is  required 
before  disposition  of  a  motion  for  a  new  trial.  Formerly 
our  civil  practice  act  provided  for  a  statement  on  motion 
for  a  new  trial  before  the  determination  of  a  motion  for 
a  new  trial  on  certain  grounds  (Comp.  Laws,  3292),  and 
the  taking  of  a  bill  of  exceptions  during  the  trial  was 
optional  (Comp.  Laws,  3860);  but  under  the  new  code 
(Rev.  Laws,  5321),  which  became  effective  the  first  of 
this  year,  motions  for  a  new  trial  in  civil  cases  on  the 
ground  of  excessive  damages,  or  if  the  decision  is  against 
law  or  the  evidence,  or  for  error  in  law  occurring  at  the 
trial,  may  be  determined  without  the  preparation  of  any 
bill  of  exceptions,  statement,  or  affidavit;  and  hereafter 
motions  for  new  trial  on  the  ground  that  the  verdict  ia 
contrary  to  the  law  or  evidence,  or  that  the  court  erred 
in  the  decision  of  any  question  of  law,  may  be  deter- 
mined in  both  civil  and  criminal  cases  without  any  bill  of 
exceptions,  statement,  or  affidavit  being  presented.  The 
Supreme  Court  of  California  has  held,  under  a  statute 


,,GoogIc 


Jan.  1912]  State  v.  Ork  301 

Opioion  of  the  Court 

similar  to  ours,  that  it  is  not  necessary  for  the  defendant 
in  8  criminal  case  to  have  a  bill  of  exceptions  or  statement 
prepared  before  making  a  motion  for  a  new  trial,  and 
that  in  presenting  the  motion  without  a  bill  of  exceptions 
or  statement  the  defendant  does  not  waive  the  right  to 
have  a  bill  of  exceptions  settled  after  the  motion  is  deter- 
mined, but  is  entitled  for  use  on  appeal  to  a  record  of  so 
much  of  the  evidence  and  proceedings  had  on  the  trial  as 
may  be  necessary  to  explain  the  grounds  of  the  motion. 
(People  V.  Ah  Yute.  56  Cal.  119;  People  v.  Keyser,  53  Cal. 
183;  People  v.  Fischer,  51  Cal.  319.) 

The  state  being  appellant  in  this  case,  the  motion  for 
a  new  trial  having  been  granted  by  the  district  court 
without  any  bill  of  exceptions  or  statement  having  been 
filed,  and  the  presumption  being  in  favor  of  the  action  of 
the  district  court,  it  became  necessary  for  appellant  to 
present  a  bill  of  exceptions  or  statement  on  appeal  show- 
ing wherein  the  order  of  the  district  court  was  erroneous. 
As  the  bill  of  exceptions  on  appeal  does  not  show  that 
there  was  evidence  to  justify  the  statement  made  by  the 
district  attorney  before  the  jury,  or  that  no  exception 
was  taken  to  the  remarks  of  the  district  attorney  at  the 
time  they  were  made,  the  presumption  follows  that  the 
remarks  for  the  making  of  which  the  district  judge 
granted  a  new  trial  were  not  supported  by  the  evidence, 
were  excepted  to,  and  were  prejudicial  to  the  defendant 
If,  instead  of  granting,  the  court  had  overruled  the  motion 
for  a  new  trial,  and  the  defendant  had  appealed  from  the 
order  instead  of  the  state,  it  would  be  inctunbent  upon 
the  defendant  as  appellant  to  present  to  this  court  a  bill 
of  exceptions  stating  facta  which  would  overcome  the 
presumption  in  favor  of  the  correctness  of  the  order  and 
showing  error  by  the  district  court  in  overruling  the 
motion  for  a  new  trial  on  the  ground  stated.  The  new 
criminal  and  civil  practice  acts  (Rev.  Laws,  7235,  5321) 
provide  specifically  that  motions  for  a  new  trial  upon  the 
first  four  designated  grounds  must  be  baaed  upon  affidavit. 

The  order  from  which  the  appeal  is  taken  is  affirmed. 
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THE    STATE    OF    NEVADA,    APPELLANT,    v.    H.    R. 
KRUGER,  Respondent. 

1,  Criminal  Law— Appeal— Sufficiency  of  Isdictmest. 

Where  the  enfRciency  of  an  indictment  is  queetjoned  for  the 
first  time  on  appeal,  it  will  be  construed  more  liberally  than  in 
c&aes  where  the  objection  is  properly  made  before  trial. 

2.  FoROERY— Indictment— SuFFiciEMCY- Knowledge. 

An  indictment,  charging  that  the  defendant  "did  falsely  and 
feloniously  forge"  a  check,  sufficiently  charged  that  he  knew  the 
false  or  forged  character  of  the  check,  especially  where  not 
objected  to  before  trial. 

Appeal  from  the  Ninth  Judicial  District  Court  of  the 
State  of  Nevada,  White  Pine  County;  Thomas  L.  Mitchell, 
Judg'e. 

H.  R.  Kruger  was  prosecuted  for  forgery  and  a 
demurrer  sustained  to  the  indictment  The  State  appeals. 
ReverBed. 

The  facts  sufficiently  appear  in  the  opinion. 

Cleveland  H.  Baker,  Attorney-General,  and  C.  R. 
Reeves,  ex-District  Attorney,  for  the  State. 

C.  A.  Eddy,  for  Respondent 

Per  Curiam: 

This  is  an  appeal  hy  the  state  from  an  order  sustaining 
a  demurrer  and  presents  the  question  of  the  sufficiency, 
to  charge  a  public  ofTense,  of  an  indictment  reading  in  its 
material  parts  as  follows:  "The  said  H.  R.  Kruger  on  or 
about  the  28th  day  of  July,  A.  D.  1910,  and  before  the 
finding  of  this  indictment  in  the  County  of  White  Pine 
and  State  of  Nevada,  did  feloniously  and  falsely  forge, 
utter  and  publish  as  true  a  certain  piece  of  paper  called 
a  bank  check,  for  the  payment  of  money,  forged  and 
counterfeited,  said  check  being  as  follows:  'The  First 
National  Bank  of  Ely,  Ely,  Nevada,  July  28,  1910.     No. 

Pay  to  the  order  of  H.  R.  Kruger  $14.00  fourteen 

dollars.  A.  A.  Marshall' — with  intent  to  defraud  the 
First  National  Bank  of  Ely,  or  J.  B.  Hazlett  or  some  per- 
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son  or  persons  to  the  jurors  unknown.  All  of  which  is 
contrary,"  etc. 

It  is  conceded  that  the  indictment  is  based  upon  the 
provisions  of  section  77  of  the  crimes  and  punishments 
act  of  1861  (Stats.  1861.  c.  28;  Cutting's  Compiled  Laws, 
sec.  4728),  the  material  portion  of  which,  so  far  as  the 
question  here  involved  is  concerned,  reads:  "Every  per- 
son who  shall  falsely  make,  alter,  forge,  or  counterfeit 
any  •  •  •  check,  draft,  bill  of  exchange,  contract, 
promissory  note,  due  bill  for  the  payment  of  money  or 
property,  •  •  •  with  intent  to  damage  or  defraud  any 
person  or  persons,  body  politic  or  corporate,  •  *  *  or 
shall  utter  or  publish,  pass  or  attempt  to  pass,  as  true  and 
genuine,  any  of  the  above-named  false,  altered,  forged,  or 
counterfeited  matters,  knowing  the  same  to  be  false, 
altered,  forged,  or  counterfeited,  with  intent  to  preju- 
dice, damage  or  defraud  any  person  or  persons,  body 
politic  or  corporate,  shall  be  punished, "  etc.  {See  Revised 
Laws,  sec.  6663. )  The  record  discloses  that  the  demurrer 
raising  the  question  of  the  sufficiency  of  the  indictment 
was  not  interposed  until  upon  the  trial  after  the  state 
had  offered  its  evidence  and  rested. 

While  the  stetute  (Cutting's  Compiled  Laws,  sec.  4259; 
Revised  Laws,  sec.  7105)  provides  that  an  objection,  that 
the  indictment  does  not  state  facts  sufficient  to  constitute 
a  public  offense,  may  be  taken  at  the  trial  under  a  plea 
of  not  guilty,  and  the  courts  have  held  that  the  question 
may  be  raised  for  the  first  time  upon  appeal  (State  v. 
Trolson,  21  Nev.  419;  State  v.  Hughes,  31  Nev.  270),  nev- 
ertheless, there  ought  to  be  and  is  a  more  liberal  rule 
indulged  by  the  courts  in  construing  indictments  when 
the  question  is  not  raised  prior  to  the  trial  and  in  the 
more  orderly  manner  prescribed  for  disposing  of  such 
questions.  In  the  recent  case  of  State  v.  Raymondy  34 
Nev.  203,  we  said:  "It  has  been  the  tendency  of  courts 
in  recent  years  to  be  less  technical  than  formerly  in  con- 
struing indictments,  especially  so  where  no  demurrer  was 
interposed  to  the  indictment  and  an  opportunity  afforded 
to  cure  the  defect  prior  to  trial."    Where  an  indictment 
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was  not  questioned  until  the  first  time  on  appeal,  we  held, 
in  State  v.  Hughes,  supra:  "It  will  not  be  held  insuffident 
to  support  the  judgment,  unless  it  ia  so  defective  that  by 
no  construction,  within  the  reasonahle  limits  of  the  lan- 
guage used,  can  it  be  said  to  charge  the  offense,  for  which 
the  defendant  was  convicted."  In  respondent's  brief,  the 
only  alleged  defect  relied  on  to  establish  the  conten- 
tion that  the  indictment  fails  to  charge  a  public  offense 
is  that  it  fails  to  charge  the  defendant  with  knowl- 
edge that  the  check  set  out  in  the  indictment  was  false 
or  forged.  While  it  must  be  conceded  that  knowl- 
edge upon  the  part  of  the  defendant  of  the  false  or 
forged  character  of  the  instrument  he  is  charged  with 
uttering,  publishing,  passing,  or  attempting  to  pass  is 
essential  to  be  alleged  in  the  indictment,  no  particular 
form  of  allegation  is  required.  It  is  sufficient  if  the  stat- 
utory requirement  is  complied  with,  that  the  facts  con- 
stituting the  offense  be  charged  "in  ordinary  and  concise 
language,  and  in  such  a  manner  aa  to  enable  a  person  of 
common  understanding  to  know  what  is  intended."' 

The  indictment  in  question  charges  that  the  defendant 
"did  feloniously  and  falsely  forge  *  *  *  gajd  check 
•  •  •  with  intent  to  defraud,"  The  words  "feloni- 
ously," "falsely,"  and  "forge,"  all  have  well-defined  and 
well-understood  meanings.  (State  v.  Hughes,  supra,  and 
authorities  therein  cited.)  If  a  person  feloniously  and 
falsely  forged  a  check,  he  must  know  the  character  of 
instrument  he  has  made,  and  such  a  charge  in  an  indict- 
.ment  that  the  defendant  did  feloniously  and  falsely  forge 
an  instrument  ought  to  be  held  to  include  a  sufficient 
charge  of  knowledge  upon  the  part  of  the  defendant  of 
his  own  act,  especially  where  the  question  is  not  raised 
before  the  trial.  See,  also.  State  v.  McKieman,  17  Nev. 
224. 

Counsel  for  respondent  relies  on  the  cases  of  State  v. 
Swenaen,  13  Idaho,  1,  81  Pac.  379,  and  People  v.  Mitchell, 
92  Cal.  590,  28  Pac.  597,  788,  as  supporting  his  contention 
that  the  indictment  fails  to  state  a  public  offense.  We 
have  examined  these  cases,  and,  in  so  far  as  there  may 
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be  any  conflict  in  views  from  those  here  expressed,  we 
are  not  disposed  to  follow  them.  In  both  eases  there 
were  dissentinf?  opinions  holding  the  indictments  under 
consideration  in  those  cases  to  be  sufficient. 

The  order  sustaining  the  demurrer  should,  we  think,  be 
reversed,  and  it  is  so  ordered. 


[No.  1939] 

THE   STATE  OF  NEVADA,   Appellant  v.  FRANK 
BAUER,  Respondent. 

1,  CuHiNAL  Law— New  Trial—Inbufficikhcy  of  Evidence— 

Revixw. 

An  order  granting  accused  a  new  trial  for  inaufflciency  of 
evidence  to  support  aconviction  witl  not  be  disturbed  on  appeal, 
except  in  case  of  abuse  of  discretion. 

2,  Idem— New  Trial— Bill  OF  Exceptions. 

a  motion  for  n  new  trial  may  be  heard  by  tite  trial  conrt 
withont  a  bill  of  eiceptjons,  statement,  or  affidavit,  when  it  is 
bued  on  matters  which  transpired  before,  and  are  within  the 
knowledge  of  the  court. 

Appeal  from  the  Ninth  Judicial  District  Court  of  the 
Stete  of  Nevada,  White  Pine  County;  Thomas  L.  Mitchell, 
Judge. 

Frank  Bauer  was  convicted  of  burglary,  and  from  an 
order  granting  a  new  trial  the  State  appeals.    Affinned. 

The  facts  sufficiently  appear  in  the  opinion. 

Cleveland  H.  Baker,  Attorney-General,  and  C.  R. 
Reeves,  ex-District  Attorney  for  the  State. 

A.  L.  Haigkt,  for  Respondent 

Per  Curiam: 

This  is  an  appeal  by  the  state  from  an  order  granting 
the  defendant  a  new  trial  after  a  verdict  of  guilty  of 
burglary.  The  motion  was  made  upon  several  grounds, 
and  was  granted  upon  the  two  that  the  verdict  is  con- 
trary to  law  and  contrary  to  the  evidence.  The  evidence 
in  the  case  was  circumstanlial,  and  in  some  respects  may 
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be  said  to  be  conflicting.  The  trial  judge  heard  the  tes- 
timony, and  had  an  opportunity  to  observe  the  witnesses. 

A  certain  amount  of  discretion  is  reposed  in  the  trial 
court  in  the  matter  of  granting  or  refusing  new  trials, 
and,  where  a  new  trial  is  granted  upon  the  ground  of 
insufficiency  of  the  evidence  to  support  the  verdict,  the 
action  of  the  trial  court  will  not  be  disturbed  except  in 
case  of  an  abuse  of  discretion.  We  cannot  say  from  the 
record  that  there  was  such  an  abuse  of  discretion.  (State 
V.  Stanley.  4  Nev.  71;  W&rthi-ng  v.  CvU8,  8  Nev.  121; 
Treadway  v.  Wilder,  9  Nev.  70;  Golden  v.  Murphy,  27 
Nev.  379.)  The  statute  provides  that  not  more  than  two 
new  trials  shall  be  granted  for  the  cause  that  the  verdict 
is  contrary  to  law  or  evidence.  {Comp.  Laws,  4393;  Rev. 
Laws.  7234.) 

It  is  also  claimed  that  the  order  granting  the  new  trial 
was  improperly  made  because  at  the  time  it  was  pre- 
sented no  bill  of  exceptions,  statement,  or  affidavit  had 
been  filed  on  which  it  could  be  based.  In  the  opinion 
this  day  filed  in  the  case  of  State  v.  Orr,  34  Nev.  297,  we 
have  considered  this  question  at  length,  and  have  held 
that  the  court  may  determine  the  motion  for  a  new  trial 
in  a  criminal  case  without  the  presentation  of  a  bill  of 
exceptions,  statement,  or  affidavit  when  the  order  is  based 
upon  matters  which  transpired  before,  and  are  in  the 
knowledge  of  the  court 

The  order  appealed  from  is  affirmed. 
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[No.  1899] 

THE  STATE  OP  NEVADA,  Respondent,  v.  ROBERT 
JORME,  ET  AL.,  Appellants, 

1.  Crihihal  Law— Appeal— Failure  to  File  Brieps  akd  Aroue 
Cabe. 

Where  no  briefs  are  filed,  and  counsel  tor  accused  fails  to 
appear  and  Brgue  the  ease  after  notice,  the  supreme  court  may 
under  Comp.  Laws,  Hi9,  aftirni  the  jud(;ment  withoQt  reviewing 
the  aesiiniineiiU  of  error. 

Appeal  from  the  Second  Judicial  District  Court  of  the 
State  of  Nevada,  Washoe  County;  W.  H.  A.  Pike,  Judge. 

Robert  Jorme  and  another  were  convicted  of  burglary, 
and  they  appeal.    Affiimed. 

The  facts  sufficiently  appear  in  the  opinion. 

Henry  L.  Moore,  for  Appellants. 

Cleveland  H.  Baker,  Attorney-General,  for  the  State. 

Per  Curiam: 

Appellants  were  indicted  for  and  convicted  of  the  crime 
of  burglary  in  feloniously  breaking  and  entering  a  cer- 
tain railroad  freight  car  in  the  possession  and  control  of 
the  Southern  Pacific  Company  with  intent  to  commit  lar- 
ceny. No  briefs  have  been  filed  in  this  case,  and,  counsel 
who  took  the  appeal  for  defendant  having  failed  after 
notice  to  appear  and  argue  the  case,  it  was  ordered  sub- 
mitted on  the  record.  Section  484  of  the  old  criminal 
practice  act  (Comp.  Laws,  4449),  which,  with  some  modi- 
fications, corresponds  to  section  449  of  the  new  criminal 
practice  act  (Rev.  Laws,  7299),  provides:  "Judgment  of 
affirmance  may  be  granted  without  argument,  if  the 
appellant  fail  to  appear.  But  judgment  of  reversal  can 
only  be  given  upon  argument,  though  the  respondent  fail 
to  appear." 

Error  is  assigned  in  the  record  only  as  to  the  refusal 
of  the  court  to  direct  a  verdict  of  not  guilty  and  as  to 
the  giving  of  several  instructions.    Such  an  examination 
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of  the  record  as  is  justified  under  the  circumstances 
discloses  no  apparent  prejudicial  error.  In  tine  with 
repeated  decisions  of  this  court  under  similar  circum- 
stances the  judgment  should  be  affirmed.  {State  v. 
MyaU,  10  Nev.  163;  State  v.  Chin  Wah.  12  Nev.  118.) 
It  is  so  ordered. 
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OF  THE 
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APRIL  TERM,  1912 


[No.  1996] 

THE  STATE  OF  NEVADA,  Respondent,  v.  JOHN 
CAREY,  Appellant. 

1.  Criminal  Law— Remarks  ov  Court— Pkeju bice , 

During  the  croBB-eiaminaUon  of  complainant,  a  dispute  arose 
whether  the  witness  had  testified  to  more  than  one  attempt  on 
the  accused's  part  to  commit  the  offense,  and  following  a  stale- 
ment  of  counsel  for  defendant  as  to  the  testimony  of  the  witness 
on  direct  examination,  to  which  objection  was  made  that  the 
same  was  not  in  accordance  with  the  testimony  of  the  witness, 
the  jud^e  interposed  the  remark  that  he  did  not  believe  that  the 
court,  counsel,  or  jury  had  that  impression  of  the  evidence. 
What  the  witness  actually  testified  was  read  by  the  reporter  in 
the  presence  of  the  jury.  Held,  that  the  conrl's  remarks  were 
not  prejudicial  to  accused. 

2,  Idem— Accomplice's  Testimony  — Corroboration— Instruc- 

Where  there  was  evidence  from  which  the  jury  might  have 
concluded  that  the  complaining  witness  was  an  accomplice,  it 
was  error  to  refuse  to  charge  that,  if  such  witness  was  willing 
that  the  offense  be  committed  on  him,  then,  in  the  absence  of 
other  evidence  than  the  testimony  and  acts  of  witness  to  connect 
accused  with  the  offense  chained,  accused  must  be  acquitted, 
since  by  Comp.  Laws,  ■WI30  (Rev.  Laws,  7180),  a  conviction  can- 
not be  had  on  the  uncorroborated  testimony  of  an  accomplice. 
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3.  Idem— I  ssTRvcTioss— Prior  Conduct  of  AcctrsED. 

Where,  in  a  proeecution  for  committing  a  crime,  the  state 
offered  evidence  of  the  conduct  of  accused  and  the  complaining 
witness  earlier  in  i.he  evening,  before  the  alleged  aesault,  and 
sought  to  draw  from  such  conduct  the  conclusion  of  a  precon' 
ceived  design  on  accused's  part  to  commit  the  crime,  and  the 
acts  testified  to  were  as  susceptible  of  an  innocent  as  a  criminal 
construction,  it  was  error  to  refuse  to  charge  that  when  a  man's 
conduct  may  from  the  evidence  be  reasonably  referred  to  two 
motives— one  criminal  and  the  other  innocent — the  jury  should 
presume  the  innocent,  and  not  the  criminal,  motives. 

4.  Idem— IssTBCCTioNS— Reasonable  Doubt, 

Under  Comp,  Laws,  4649  (Rev.  Laws,  7165),  providing  that 
only  the  statutory  definition  of  reasonable  doubt  shall  be  given, 
the  court,  having  given  such  definition,  did  not  err  in  refusing 
accused's  requested  instruction  on  reasonable  doubt. 

Appeal  from  the  Second  Judicial  District  Court  of  the 
State  of  Nevada,  Washoe  County;  T.  F.  Moran,  Judge. 

John  Car^y  was  convicted  of  assault  to  commit  the 
crime  against  nature,  and  he  appeals.  Reversed,  and 
new  trial  granted. 

The  facts  sufficiently  appear  in  the  opinion. 
Mayers,  Lun^ord  &  Fowler,  for  Appellant 
Cleveland  H.  Baker,  Attorney-General,  for  the  State, 
William  Wbod6M?*n,  Jr.,  amicus  curise. 

Per  Curiam,: 

Defendant  was  indicted  for  the  crime  of  assault  to 
commit  the  infamous  crime  against  nature,  convicted,  and 
sentenced  to  a  term  of  five  years  in  the  state  prison. 
From  the  judgment  defendant  has  appealed. 

During  the  progress  of  the  cross-examination  of  the 
complaining  witness,  following  a  statement  of  counsel 
for  defendant,  relative  to  certain  testimony  of  the  wit- 
ness on  direct  examination,  to  which  objection  was  made 
that  the  same  was  not  in  accordance  with  the  testimony 
of  the  witness,  the  trial  judge  interposed  the  following 
remark;    "  I  don't  believe  that  the  court,  counsel,  or  jury 
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has  that  impression  of  the  evidence."  It  is  urged  that 
those  remarlss  constituted  an  invasion  of  the  province  of 
the  jury,  and  was  prejudicial  error.  The  dispute  between 
counsel  as  to  the  evidence  was  as  to  whether  the  witness 
had  testified  to  more  than  one  attempt  upon  the  part  of  ■ 
the  defendant  to  commit  the  act.  What  the  witness 
actually  testified  to  was  read  by  the  reporter  in  the  pres- 
ence of  the  jury,  and  any  misunderstanding  was  cleared 
up.  The  remarks  of  the  court,  conceding  them  to  have 
constituted  error,  cannot,  we  think,  be  said  to  have  prej- 
udiced the  defendant's  case,  for,  if  they  had  any  force  at 
all,  it  was  an  intimation  that  the  witness  had  not  testified 
to  three  attempts  upon  the  part  of  the  defendant,  but 
only  one,  a  situation  favorable  to  the  defendant  rather 
than  otherwise. 

Under  the  circumstances,  we  think  there  was  error  in 
the  refusal  of  the  court  to  give  the  following  instruction: 
"I  instruct  you.  gentlemen  of  the  jury,  that,  if  you  believe 
from  the  evidence  that  the  witness  Etchegon  was  willing 
that  the  infamous  crime  against  nature  be  committed 
upon  him,  then,  in  the  absence  of  other  evidence  than 
the  testimony  and  acts  of  Etchegon  to  connect  the 
defendant  with  the  offense  charged  in  the  indictment, 
you  must  acquit  him."  If  the  jury  from  a  consideration 
of  the  character  of  the  complaining  witness  was  of  the 
opinion  that  he  might  readily  be  a  party  to  such  a  crime, 
they  might  under  certain  circumstances  be  justified  in 
reaching  the  conclusion  that  he  was  the  guilty  party 
alone  or  an  accomplice.  If  the  jury  was  satisfied  from 
the  evidence  that  the  complaining  witness  was  an  accom- 
plice, if  the  offense  was  attempted,  then  unless  there  was 
corroborating  evidence,  it  would  be  the  duty  of  the  jury 
to  acquit,  for  by  the  statute  conviction  cannot  be  had 
upon  the  uncorroborated  testimony  of  an  accomplice. 
(Comp.  Laws,  4330;  Rev.  Laws,  7180;  People  v.  Desches- 
sere,  69  App.  Div.  217, 74  N.Y.  Supp.  761;  People  v.  Hickey, 
109  Cal.  275. 41  Pac.  1027;  Medis  v.  State,  27  Tex.  App.  194, 
11  S.W.  112, 11  Am.  St.  Rep.  192;  Underbill  on  Criminal 
Evidence,  sec.  630,  p.  623.) 
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Underhill,  supra,  says:  "Writers  upon  criminal  taw 
have  frequently,  and  with  reason,  called  attention  to  the 
ease  with  which  one  may  be  accused  of  this  crime,  and 
the  extreme  difficulty  of  proving  its  commission.  If  the 
-  crime  is  consummated,  both  parties  consenting  thereto, 
each  is  an  accomplice  of  the  other,  and  neither  can  be 
convicted  upon  the  uncorroborated  testimony  of  the 
other.  •  •  •  When,  however,  the  crime  is  attempted 
or  committed  without  the  consent  of  the  pathic  party,  he 
is  not  an  accomplice,  and  a  conviction  may  be  had  upon 
his  testimony  alone.  Whether  he  consented  is  a  question 
for  the  jury  in  idl  eases  where  the  evidence  is  at  all  doubt- 
ful. Evidence  to  show  that  he  did  or  did  not  consent  is 
always  relevant,  particularly  in  the  case  of  a  charge  of 
an  assault  with  intent  to  commit  sodomy."  In  Kelly  v. 
People,  192  111.  120,  61  N.  E.  425,  85  Am.  St.  Rep.  323, 
the  court,  by  Wilkin,  C.  J.,  remarked:  "We  are  not 
unmindful  of  the  fact  that  the  crime  is  of  a  class  easily 
charged  and  difficult  to  disprove  and  that  it  should, 
therefore,  be  established  with  clearness." 

We  think,  also,  in  view  of  the  evidence  in  this  case,  the 
following  instruction  requested  by  defendant  should  have 
been  given:  "The  jury  are  instructed  that  when  a  man's 
conduct  may  be  consistently,  and  as  reasonably  from  the 
evidence,  referred  to  two  motives,  one  criminal  and  the 
other  innocent,  it  is  your  duty  to  presume  that  such  con- 
duet  is  actuated  by  the  innocent  motive,  and  not  by  the 
criminal."  The  state  offered  testimony  relative  to  the 
conduct  of  the  defendant  and  the  complaining  witness 
which  occurred  earlier  in  the  evening  before  the  alleged 
assault  The  state  sought  to  draw  from  this  conduct  the 
conclusion  of  a  preconceived  design  upon  the  part  of  the 
defendant  to  commit  the  crime.  As  the  acts  testified  to 
may  as  well  have  been  impelled  by  an  innocent  as  a  crim- 
inal motive,  failure  to  give  the  instruction  may  have 
caused  the  jury  to  give  undue  weight  to  this  testimony. 

The  court,  we  think,  did  not  err  in  refusing  defendant's 
requested  instruction  on  reasonable  doubt  The  court 
gave  the  statutory  definition  of  reasonable  doubt,  and  it 
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is  further  provided  by  the  statute  that  no  other  definition 
shall  be  ^ven.  (Comp.  Laws,  4649;  Rev.  Laws,  7165; 
State  V.  Potte,  20  Nev.  389;  State  v.  Streeter,  20  Nev.  403.) 
While  the  law  looks  with  particular  abhorrence  upon  the 
crime  charged  in  the  indictment,  the  courts  have  scruti- 
nized records  of  conviction  for  crimes  of  this  character 
with  special  strictness  because  of  the  ease  with  which 
the  charge  can  be  made  and  the  prejudice  which  to  a 
greater  or  less  extent  attaches  to  the  defendant  because 
of  the  charge,  and  the  difficulty  of  overcoming  even  the 
uncorroborated  testimony  of  the  pathic  party. 

For  the  errors  committed  in  this  case  we  think  the 
judgment  should  be  reversed,  and  a  new  trial  granted. 

It  is  so  ordered. 


[No.  1983] 

RENO  BAR  ASSOCIATION,  Petitioner,  v.  ROBERT 
SCOULAR,  Respondent. 

1.  Attorney  and  Client —Disbarment — Evidence. 

Evidence  in  a  diBbarment  proceeding  examined,  and  held  to 
show  that  the  reipondent'e  Btatcment  to  the  trial  court,  in  an 
action  for  divorce  in  which  he  appeared  for  plaintiff,  tried  in 
March,  1911,  that  he  knew  that  the  plaintiff  therein  had  been 
residing  in  Reno  since  March,  1910,  was  false  and  that  certain 
testimony  was  misleading;  and  hence  he  would  be  suspended. 

2.  Idem— Duty  of  Attorsby  to  Court. 

When  requested  by  a  court  for  information  It  la  the  duty  of 
an  attorney  to  give  the  court  the  facts  within  his  knowledge, 
and,  if  he  give  hie  conclusions,  the  facts  upon  which  such  con- 
clusions are  based. 

3.  Idem- Advertising  for  Divorce  BuHiNEgs. 

Rule  in  In  Be  Schnitzer,  33  Nev.  581,  followed. 

Original  proceeding.  Application  of  the  Reno  Bar 
Association  for  the  disbarment  of  Robert  Scoular,  an 
attorney  at  law.    Respondent  Bnspended. 

The  facts  sufficiently  appear  in  the  opinion. 

George  S.  Brown,  Sardia  Summerfield,  R.  C.  Stoddard, 
W.  M.  Gardiner,  and  L.  A.  Gibbons,  for  Petitioner. 
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William  Woodbum  and  Robert  Scoular,  for  Respondent 

Per  Curiam: 

This  proceeding;  was  instituted  by  the  Reno  Bar  Asso- 
ciation for  the  disbarment  of  the  said  Robert  Scoular. 
The  proceeding  is  based  upon  the  following  charges: 
That  the  said  Robert  Scoular  caused  to  be  inserted  in  the 
San  Francisco  Chronicle,  on  the  days  of  October  16, 1910, 
October  21, 1910.  Novembers,  1910,  Februarys,  1911,  and 
February  12, 1911,  advertisements,  all  of  which  are  in  sim- 
ilar form,  and  one  of  which  reads  as  follows:  "Absolute 
divorces,  prompt;  first-class  experienced  lawyer.  Robert 
Scoular,  aW  Satumo  Building,  Reno,  Nevada."  That  he 
caused  to  be  inserted  in  the  New  York  Evening  Journal 
of  April  26,  1911,  an  advertisement  reading  as  follows: 
"Reno  lawyer  with  New  York  offices;  domestic  relation 
laws  of  Nevada  explained.  Gall  or  write  Robert  Scoular, 
Room  515,  1113  B'Way,  26th."  That  in  a  divorce  case 
tried  in  the  Second  Judicial  District  Court  of  the  State  of 
Nevada,  in  and  for  Washoe  County,  on  the  10th  day  of 
March,  1911,  in  which  Rose  Malkan  was  plaintiff  and 
Henry  Malkan  was  defendant,  the  said  Robert  Scoular 
became  a  witness  at  the  trial  and  testified  falsely  relative 
to  certain  material  facts. 

The  transcript  of  the  evidence  given  in  the  Malkan 
case  was  submitted  in  this  proceeding.  It  appears  there- 
from that  after  the  evidence  had  been  introduced  by  Mr. 
Scoular,  as  attorney  for  the  plaintiff,  the  court  asked  Mr. 
Scoular  the  following  question:  "Have  you  any  other 
proof  of  residence?  You  know  she  was  here,  do  you?" 
To  which  Mr.  Scoular  replied,  "Oh,  yes;  I  know  she  was 
here. "  Whereupon  the  court  directed  that  Mr.  Scoular  be 
sworn  as  a  witness,  and  the  following  testimony  was  by 
him  given: 

"Q.  (by  the  Court).  When  did  you  first  become 
acquainted  with  this  woman?  A.  Some  time  about  the 
end  of  March,  I  think. 

"Q.  Last  March?    A.  Yes,  sir. 

"Q.  A  year  ago?    A.  Yes,  sir. 
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"Q.  Has  she  been  living  here  since  March,  1910?  A.  I 
believe  she  has. 

"Q.  Have  you  seen  her  frequently?  A.  I  have  seen 
her  frequently;  yes,  sir. 

"Q.  Very  frequently?  A.  Oh,  yes.  She  was  around 
off  and  on, 

"Q.  And  you  know  where  she  has  been  living?  A.  At 
the  St  Albans." 

Prior  to  the  giving  of  the  foregoing  testimony,  the 
plaintiff  in  the  case.  Rose  Malkan,  had  testified  that  she 
resided  in  Reno,  and  had  resided  there  since  March  20, 
1910;  that  she  had  been  living  at  the  St.  Albans,  a  hotel 
in  said  city;  that  she  had  been  out  of  the  city  just  four 
or  five  days  on  a  trip  to  San  Francisco;  that  she  was  a 
bona  fide  resident  of  the  State  of  Nevada,  and  that  the 
only  home  she  had  was  at  Reno,  and  that  she  intended  to 
remain  there;  that  she  had  tried  to  find  the  defendant's 
residence  and  could  not  do  so;  that  he  had  left  the  place 
where  he  formerly  resided  in  the  city  of  New  York  and 
had  gone  away;  that  she  had  tried  continually  to  find 
him  without  success;  that  she  left  her  husband  on  March 
15,  1910,  and  came  to  Reno  on  March  20,  1910;  that  the 
reason  she  could  not  get  service  on  her  husband  was 
because  she  did  not  know  where  he  was;  that  she 
intended  to  live  in  Nevada. 

The  testimony  given  by  Rose  Malkan,  above  referred 
to,  relative  to  her  residence  in  this  state,  is  flatly  con- 
tradicted by  the  depositions  taken  in  this  proceeding  of 
the  said  Henry  Malkan,  her  former  husband,  and  David 
Bloom,  her  father,  Henry  Malkan,  in  his  said  deposition, 
testifies  that  his  only  residence  during  the  year  1910  was 
the  Hotel  Gerard,  No.  123  West  Forty-Fourth  Street,  New 
York  City;  that  the  said  Rose  Malkan  did  not  go  to  the 
State  of  Nevada  prior  to  August  12,  1910;  that  until  July 
10,  1910,  the  said  Rose  Malkan  was  with  her  said  hus- 
band, Henry  Malkan,  all  of  the  time,  excepting  two  short 
trips  taken  by  her  of  about  seventy-two  hours  each,  till 
July  10, 1910,  when  she  went  to  Block  Island,  R.  I.,  with 
her  father,  sister,  and  two  friends,  where  she  remained 
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until  July  20, 1910.  The  witness  Henry  Malkan  further 
testifies  that  he  received  several  communications  from 
his  said  wife  while  at  Block  Island,  one  of  which,  in  the 
form  of  a  postal  card,  postmarked  Block  Island,  R.  I., 
July  18, 1910,  and  addressed  to  the  said  Henry  Malkan  at 
the  Hotel  Gerard,  New  York  City,  ia  attached  to  his  dep- 
osition as  an  exhibit.  Attached  to  the  deposition  of  the 
said  Henry  Malkan  are  five  other  exhibits  in  the  form  of 
checks,  one  dated  March  7, 1910,  on  the  Hanover  National 
Bank  of  New  York  City,  drawn  by  Henry  Malkan  in  favor 
of  Rose  Malkan,  indorsed  by  Rose  Malkan,  and  cashed  by 
the  Hotel  Gerard,  and  paid  through  the  New  York  Clear- 
ing House  March  9,  1910.  A  similar  check,  dated  March 
28,  1910,  was  indorsed  by  Rose  Malkan,  cashed  by  the 
Hotel  Gerard,  and  paid  through  the  New  York  Clearing 
House  March  29,  1910.  Another  similar  check,  dated 
May  28,  1910,  indorsed  by  Rose  Malkan,  cashed  by  the 
Hotel  Gerard,  and  paid  through  the  New  York  Clearing 
House  May  31,  1910.  Another  similar  check,  dated  June 
10,  1910,  indorsed  by  Rose  Malkan,  cashed  by  the  Hotel 
Gerard,  was  paid  through  the  New  York  Clearing  House 
June  10, 1910.  The  fifth  check  attached  as  an  exhibit  to 
the  deposition  of  Henry  Malkan  is  dated  "  New  York,  6—3, 
1910,"  signed  by  Henry  Malkan,  drawn  on  the  Hanover 
National  Bank  in  favor  of  Barnett  Goldstein  for  the  sum 
of  $200.  indorsed  by  Barnett  Goldstein,  and  paid  through 
the  New  York  Clearing  House  June  4,  1910.  Henry 
Malkan,  in  his  said  deposition,  testifies  that  the  last- 
mentioned  check  was  in  payment  of  a  lavalier  pur- 
chased by  the  said  Rose  Malkan  in  May,  1910,  and  that 
the  said  Rose  Malkan  was  present  with  the  said  Henry 
Malkan  when  he  gave  the  said  check  to  Barnett  Gold- 
stein on  the  3d  day  of  June,  1910. 

The  deposition  of  Barnett  Goldstein  has  also  been 
offered  in  this  proceeding,  in  which  he  testifies  that  he 
saw  the  wife  of  Henry  Malkan  on  May  21,  1910,  at  his 
store.  No.  1412  Fifth  Avenue,  in  the  borough  of  Manhat- 
tan, State  and  City  of  New  York,  at  which  time  she  pur- 
chased on  memorandum  a  diamond  lavalier;  that  he  also 
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saw  her  in  his  said  store  June  4, 1910,  when  she  brought 
in  Mr.  Malkan's  check  for  the  lavalier,  which  she  had 
taken  on  memorandum  on  May  21, 1910;  that  he  refreshed 
his  memory  as  to  the  dates  by  referring  to  his  books;  that 
he  saw  the  wife  of  Henry  Malkan,  accompanied  by  Henry 
Malkan,  in  his  said  store  during  the  first  few  weeks  of 
the  month  of  June,  1910,  to  the  best  of  his  recollection, 

David  Bloom,  in  his  deposition,  testifies  that  he  resided 
in  New  York  City  at  the  Manhattan  Square  Hotel;  that 
Rose  Malkan  was  his  daughter;  that  he  last  saw  Rose 
Malkan,  during  the  year  1910,  at  about  the  end  of  August 
or  the  beginning  of  September,  1910,  at  his  then  resi- 
dence, No.  117  West  119th  Street,  New  York  City,  after 
she  came  back  from  her  summer  vacation ;  that  up  to  the 
12th  of  August,  1910,  the  said  Rose  Malkan  was  living 
with  Henry  Malkan  at  the  Hotel  Gerard,  No.  123  West 
Forty-Fourth  Street,  New  York  City;  that  the  said  Rose 
Malkan  returned  to  New  York  about  March,  1911;  that 
she  is  now  known  as  Mrs.  Henry  Wilner,  whom  she  does 
now  claim  as  her  husband. 

The  hotel  register  of  the  St.  Albans  was  offered  in  evi- 
dence in  this  proceeding,  and  the  court's  attention 
directed  to  the  date  of  March  24, 1910,  where  appears  the 
signature  of  Rose  Malkan,  as  having  registered  as  of  that 
date  from  New  York.  The  signature  in  question  is  the 
last  entry  on  that  date  and  the  last  upon  the  page.  The 
testimony  relative  to  this  entry  is,  to  say  the  least,  con- 
flicting. The  respondent,  Robert  Scoular,  testified  that 
his  attention  was  called  to  it  in  October,  1910,  by  the  pro- 
prietress of  the  hotel,  about  the  time  he  prepared  the 
complaint  in  the  divorce  action.  The  proprietress  of  the 
hotel  was  called  as  a  witness.  In  reply  to  a  question  as 
to  when  she  first  saw  Rose  Malkan  and  as  to  her  regris- 
tering,  she  answered:  "To  the  best  of  my  knowledge, 
when  my  register  shows,  on  the  24th  of  March,  1910"; 
that  she  remained  at  the  hotel  for  a  very  long  time;  that 
she  saw  Mrs.  Malkan  register  somewhere  near  March  24, 
1910.  She  further  testified  that  she  had  no  books  of 
account,  showing  payments  made  by  Rose  Malkan,  that 
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would  throw  any  light  on  the  matter,  as  to  when  Rose 
Malkan  first  went  to  the  St  Albans  as  a  ^est. 

Mr.  M.  B.  Moore,  an  attorney  of  this  court,  and  depuly 
district  attorney  for  Washoe  County,  testified  that  in 
May,  1911,  at  the  request  of  one  of  counsel  in  this  pro- 
ceeding for  the  Reno  Bar  Association,  he  went  to  the  St 
Albans  Hotel  and  examined  the  register,  for  the  purpose 
of  determining  when  Rose  Malkan  had  registered  there; 
that  he  examined  the  register  covering  the  months  of 
March  to  October,  1910,  inclusive,  and  that  the  name  of 
Rose  Malkan  was  not  at  that  time  on  the  register  where 
it  now  appears  under  the  date  of  March  24, 1910. 

We  deem  it  sufficient  now  to  say  that  we  are  not  satis- 
fied from  the  testimony  iind  evidence  that  Rose  Malkan 
registered  at  the  time  the  register  purports  to  show  that 
she  did.  The  positive  testimony  of  Mr.  Moore  that  he 
did  not  find  her  signature  there  in  May,  1911,  the  fact 
that  on  March  28  or  29,  1910,  four  or  five  days  after  the 
purported  registration  of  Rose  Malkan,  she  cashed  her 
husband's  check  in  the  city  of  New  York,  taken  in  con- 
nection with  other  circumstances  herein  mentioned,  goes 
far  to  discredit  the  register.  We  think  it  is  possible  to 
clear  up  any  question  of  doubt  as  to  this  matter,  and  that 
the  douht  should  be  cleared. 

Mr.  Scoular  offered  in  evidence  the  following  letter, 
written  on  a  letterhead  of  the  St.  Albans  Hotel,  which  he 
testified  he  received  from  the  said  Rose  Malkan: 

"Reno,  Nevada,  Oct  4. 1910, 

"Mr.  R.  Scoular— Dear  Sir:  Have  been  here  over  six 
months.  Kindly  prepare  my  papers  for  divorce.  I  will 
call  Thursday  aljout  10  o'clock.  Oblige,  yours  truly.  Rose 
V.  Malkan," 

The  following  questions  and  answers,  relative  to  the 
above  letter,  are  taken  from  the  transcript  of  the  testi- 
mony of  Robert  Scoular  in  this  proceeding: 

"By  Mr.  Wood  bum:  Q.  What  did  you  do  after  receiv- 
ing that  letter;  did  you  comply  with  the  request?  A.  I 
happened  to  be  over  at  the  St  Albans  Hotel,  and  I  men- 
tioned it  to  Miss  Nash  that  I  received  a  letter  from  Mrs. 
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Malkan,  and  I  asked  Mias  Nash  if  Mrs.  Malkan  had  been 
here  six  months. 

"Q.  What  was  her  answer?  A.  Her  answer  was  that 
she  had,  and  she  showed  me  the  entry. 

"By  Mr.  Summerfield:  Q.  Do  you  remein,ber,  Mr. 
Scoular,  whether  that  letter  came  to  you  through  the 
mails  in  an  envelope?  A.  It  must  have  come  through  the 
mails,  because  she  would  not  likely  bring  a  letter  if  she 
came  herself;  it  must  have  come  through  the  mails. 

"Q.  Now,  this  is  dated  October  4th.  When  you  received 
that  letter,  did  you  prepare  her  complaint?  A.  1  went 
over  to  see  Miss  Nash  first. 

"Q.  I  show  you  this  same  register  that  has  been  previ- 
ously referred  to,  page  160,  under  date  of  October  4, 1910, 
calling  your  attention  to  the  name  Rose  Malkan  and  the 
name  Pearl  Davis;  in  whose  handwriting  are  those 
names?    A.  In  my  handwriting. 

"Q.  How  did  you  come  to  make  those  entries,  Mr. 
Scoular?  A,  Well,  those  ladies,  as  I  understood  it,  came 
from  California,  and  they  called  at  my  office,  and  we 
went  over  to  the  St.  Albans,  and  they  asked  me  to  reg- 
ister for  them,  and  I  did  it 

"Q.  They  came  to  your  office  and  consulted  you  about 
a  hotel,  did  they?  A.  No;  they  wanted  to  go  back  to  the 
same  hotel  that  they  had  been  living  at 

"Q.  Did  they  tell  you  that  they  had  been  there  before? 
A.  Yes;  I  knew  they  had  been  there  before. 

"Q.  Did  they  ask  you  to  go  up  with  them?    A.  Yes. 

"Q,  Did  they  give  any  reason  for  wanting  you  to  go  up 
there  with  them?    A.  No;  not  that  I  remember. 

"Q.  But  you  went  at  their  request,  did  you?    A.  Yes. 

"Q.  Now,  is  that  the  day  that  you  talked  with  Mias 
Nash?  A.  I  can't  remember  what  day  exactly  that  it 
was. 

"  Q.  Well,  now  that  I  refresh  your  memory,  then  you  do 
know  that  there  was  a  particular  time  when  you  saw 
Mrs.  Malkan  at  the  hotel?  A.  Yes,  sir;  I  saw  them  at 
that  time. 

"Q.  Then  you  had  forgotten  this  registering,  had  you, 
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at  the  time  you  testified  a  few  minutes  ago  that  you  did 
not  remember  any  particular  time  that  you  saw  Mrs. 
Malkan  at  the  hotel?  A.  Yes;  I  didn't  remember  having 
registered  for  them,  except  when  you  called  my  attention 
to  it  just  now. 

"Q.  Is  this  date  of  October  4,  1910,  as  shown  in  this 
book,  the  correct  date  on  which  you  registered  them? 
A.  I  can't  tell  you. 

"Q.  To  the  best  of  your  recollection?  A.  I  have  no 
recollection  about  it;  the  book  speaks  for  itself. 

"Q.  Have  you  any  reason  to  believe  that  it  is  wrong? 
A.  I  can't  tell  you  whether  it  is  right  or  wrong;  I  can't 
recollect  anything  about  it 

"Q.  Now,  after  you  have  gone  into  this,  can  you  give 
any  further  reason  why  Roee  Malkan  wrote  you  that  let- 
ter of  October  4, 1910,  upon  the  identical  date  on  which 
she  was  registered?    A.  I  can't  tell  you. 

"By  Mr.  Woodburn:  Q.  Can  you  remember  whether 
or  not  you  received  the  letter,  signed  by  Rose  Malkan, 
dated  the  4th  of  October,  1910,  before  you  saw  her  and 
Pearl  Davis  in  the  St  Albans  Hotel?  What  is  yourrecd- 
lection  about  that?    A.  I  can't  remember  about  that 

"  Q.  You  testified  that  at  the  time  you  registered  for 
them  in  October  that  you  knew  they  had  been  at  the  St 
Albans  Hotel  before.  How  did  you  know  that?  A. 
Because  Mrs.  Malkan  told  me  that  was  where  they  were 
living. 

"Q.  Was  that  the  only  source  of  knowledge  that  you 
had?    A.  That  was  all. 

"Q.  You  stated  that  they  made  certain  statements  to 
you;  they  told  you  something  when  they  returned  at  the 
time  you  registered  them  in  October.  Do  you  recall  what 
it  was  that  they  told  you  about  their  departure?  A.  Well, 
that  they  had  been  on  a  visit  to  California  for  a  day  or 
so;  that  was  all. 

"Q.  Did  they  ask  you  to  register  them  on  that  day? 
A.  Yes,  sir. 

"Q.  Did  they  state  why  they  wanted  you  to  register? 
A.  No;  they  did  not  say. 
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"Q.  I  understand  you  knew  they  had  been  at  the  hotel 
before,  but  they  wanted  you  to  register  them?  A.  Yea,  sir. 

"Q.  They  made  no  explanation?    A.  No  explanation." 

The  letter  of  October  4,  1910,  and  the  registration  of 
Rose  Malkan  and  her  companion  by  the  respondent  on  the 
same  date  only  tend  to  add  to  the  uncertainty  which  per- 
vades this  case.  If  Rose  Malkan  was  registered  at  the 
St  Albans  prior  to  October  4. 1910,  and  was  living  there, 
it  is  difficult  to  understand  why  she  should  be  again  reg- 
istered, or  why  she  ^ould  call  on  the  respondent  on  that 
day  and  request  him  to  accompany  her  to  the  hotel,  and 
why  he  should  register  herself  and  her  companion,  and 
why,  if  she  called  at  his  office  on  that  day,  and  he  accom- 
panied her  to  the  hotel,  should  she  address  a  letter  to  him 
on  the  same  date  and  transmit  it  through  the  mail  upon 
a  matter  which  must  have  been  uppermost  in  her  mind, 
and  which  she  had  every  opportunity  to  communicate  to 
him  personally. 

Giving  to  the  respondent  the  benefit  of  all  doubtful 
matters,  certain  facts,  we  think,  may  be  set  down  as 
established  on  this  proceeding:  Respondent  could  not  have 
known  as  a  fact  that  Rose  Malkan  was  residing  in  Reno 
from  March  to  October  of  the  year  1910.  We  are  satis- 
fied from  the  hearing  on  this  proceeding  that  respond- 
ent's statement  to  the  trial  court,  "  I  know  she  was  here, " 
was  not  justified  and  is  inexcusable.  As  an  attorney, 
when  requested  by  the  court  for  information,  it  was  his 
duty  to  give  the  court  the  facts  within  his  knowledge, 
and,  if  he  gave  his  conclusions,  the  facts  upon  which  they 
were  based.  The  statement  of  counsel  and  his  testimony, 
given  upon  the  Malkan  trial,  were,  at  least,  misleading, 
and  their  natural  effect  was  to  impress  the  court  that 
witness  had  actual  knowledge  of  a  material  fact,  concern- 
ing which  he  could  not  have  had  such  actual  knowledge. 

Relative  to  the  advertisements  published  in  the  San 
Francisco  Chronicle,  it  is  admitted  by  respondent  that 
they  were  inserted  by  him.  This  phase  of  the  case  is 
thoroughly  covered  in  the  case  of  In  re  Schnitzer,  33 
Nev.  581,  33  L.  R  A.  (N.  S.)  941,  and  nothing  further 
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need  be  added  as  to  the  rule  relative  to  such  publica- 
tions. It  should  be  noted,  however,  that  the  form  of 
these  adverdaements  is  less  objectionable  than  those  dis- 
cussed in  the  Schnitzer  case,  and  that  none  were  pub- 
lished by  respondent  after  the  decision  in  the  latter  case. 
Respondent  denied  authorizing  the  advertisement  in  the 
New  York  Journal,  and  testified  that  it  was  inserted  by 
a  New  York  correspondent  without  his  knowledge  or 
direction.  No  evidence  to  the  contrary  was  offered. 
Under  the  new  criminal  code,  which  went  into  effect  on 
the  first  of  the  present  year,  but  which,  of  course,  does 
not  affect  this  proceeding,  it  is  made  a  misdemeanor  to 
advertise  for  divorce  business.     {Rev.  Laws,  6462.) 

As  before  stated,  a  number  of  matters  have  been  called 
to  the  attention  of  the  court,  as  to  the  exact  truth  of 
which  the  court  is  not  entirely  satisfied.  Giving  to 
respondent  the  benefit  of  all  doubtful  matters  upon  which 
the  evidence  is  uncertain  or  conflicting,  enough  remwns, 
we  think,  as  satisfactorily  established,  to  warrant  the 
suspension  of  the  respondent. 

It  is  ordered,  therefore,  that  the  said  Robert  Scoular  be, 
and  he  hereby  is,  suspended  until  the  further  order  of 
the  court. 
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[No.  1807] 

ALICE  M.  WINTERS,  AS  EXECUTRIX  OF  THE  Estate 
OF  Nellie  G.  McCormick,  Deceased,  and  MAR- 
GARET Mccormick,  a  minor  child,  and  devi- 
see Under  the  Will  of  Nellie  G.  McCormick, 
BY  Her  Guardian  Ad  Litem,  Charles  Forsythe, 
Respondents,  v.  LEWIS  WINTERS,  NEVADA 
WINTERS.  ET  al.,  Appellants. 

1.  Appeal  and  Error — Appeal  Bonds 

nhere  an  appeal  le  taken  both  from  the  ]ud(;ment  and  th« 
order  denving  a  motion  for  nev,  trial  a  single  undertaking!  >b 
miflicient 

2.  Trlbts— CoNSTRicrnE  Thi  st— Evforcement  Against  Urant- 

EEB  OF  Tristee 

^^  here  a  wife  died  leaMng  her  hueband  and  Ee^ernl  children 
ae  heire  of  her  sepBrate  estate  and  theee  children  in  order  to 
enable  tlieir  father  to  make  advantageous  terms  vith  one  hold- 
ing an  incumbrance  on  the  property  deeded  iheir  interest  to 
him  with  the  understanding  that  he  should  then  reconvey  it, 
the  father  held  the  \8rious  shares  in  Inist  for  the  children,  and 
hi8conve\anceof  ihe  entire  estate  to  part  of  hisehildren  exclud- 
ing others  uill  not  defeat  the  rights  of  those  excluded  for,  hav- 
ing knowledge  of  the  arrangements,  the  Krant«eB  take  no  greater 
title  than  their  grantor,  and  hold  the  share  of  the  excluded  chil- 

3.  HfSBASD  and  WiKE — Community  Estate— Statittes. 

A  conveyance  of  property  to  a  wife,  consummated  before  the 
adoption  of  the  constitution  or  the  enactment  of  the  commu- 
nity estate  law  {Slats.  ia(J4-65.  c.  76),  which  changed  the  com- 
mon law  BO  as  to  provide  that  estates  acquired  by  a  husband 
or  wife  shall  be  community  property,  is  governed  by  the  nile  of 
the  common  law,  and  not  affected  by  the  statute. 

4.  Husband  and  Wife— Separate  Estate  of  Wife. 

Where,  before  the  enactment  of  the  community  estate  law 
(Stats.  I8<H-66,  c.  76),  land  was  purchased  by  a  husband,  and 
by  his  direction  the  deed  was  made  to  his  wife,  it  is  regarded  as 
a  gift,  and  becomes  part  of  the  wife's  separate  estate. 

5.  HfSBASD  and  Wife— Separate  Estate— Rights  of  Husdasi). 

Where,  before  the  enactment  of  the  community  estate  law 
(Stats.  1S61-65,  c.  76},  a  wife  purchased  land  with  her  money, 
or  land  was  granted  to  her  by  a  third  person  by  way  of  gift, 
such  land  becomes  a  part  of  her  separate  estate,  subject  only  to 
the  husband's  common-law  marital  rights. 
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ON  PETITION  FOR  REHEARING 

1.  Estates  op  Deceased  Persons— Pboperty  Vests  in  Heibs, 

When. 

Property  veetB  in  tlie  heirs  of  the  decedent  dying  intestate, 
immediately  upon  the  death  of  euch  decedent. 

2.  Idem — Courts— Juhisdiction. 

The  district  court  has  the  power  to  determine  ftn  acljon 
between  the  heirs  of  &  decedent  dying  intestate  where  the  estate 
of  8uch  decedent  h&s  never  been  administered  npon. 

Appeal  from  the  Second  Judicial  District  Court  of  the 
State  of  Nevada, Washoe  County;  John  S.  Orr,  Judge. 

Action  by  Nellie  G.  McCormick  against  Lewis  Winters 
and  others,  in  which  Alice  M.  Winters,  as  executrix,  and 
Margaret  McCormick,  by  her  guardian  ad  litem,  were  sub- 
stituted as  plaintiffs.  From  a  judgment  for  pituntitf ,  and 
an  order  denying  their  motion  for  new  trial,  defendants 
appeal.    Modilied  and  aftirmed. 

The  facts  sufficiently  appear  in  the  opinion. 

James  T.  Boyd  and  A.  N.  Sali^mry,  for  Appellants. 
John  B.  Dixon,  for  Respondents. 

By  the  Court,  Nobcboss,  J. : 

This  is  an  action,  brought  by  Nellie  G.  McCormick, 
since  deceased,  against  the  above-named  appellants,  to 
obtain  a  judgrment  decreeing  her  to  be  the  equitable 
owner  of  an  undivided  interest  in  certain  real  property 
in  Washoe  County,  and  that  appellants  herein  be  required 
to  convey  to  her  such  undivided  interest.  From  a  judg- 
ment and  decree  in  favor  of  the  pliiintift,  and  from  an 
order  denying  defendants'  motion  for  a  new  trial,  this 
appeal  is  taken. 

Shortly  after  the  rendition  of  the  judgment,  the  plain- 
tiff died,  and  the  executrix  of  her  last  will  and  the  guard- 
ian ad  litem  of  her  surviving  child  and  devisee  were 
substituted  as  plaintiffs  in  the  action. 

Counsel  for  respondents  have  moved  to  dismiss  the 
appeal  from  the  order  denying  motion  for  a  new  trial. 
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and  to  strike  the  statement  on  motion  for  a  new  trial 
from  the  record,  upon  the  ground  that  the  notice  of 
motion  and  statement  were  not  filed  within  time,  and 
because  there  is  no  undertaking  on  appeal  from  such  an 
order.  In  the  original  transcript  of  the  record  filed  in 
this  court,  there  appeared  certain  errors  in  the  dates 
when  certain  orders  extending  time  were  filed.  These 
errors  have  been  corrected  by  the  filing  of  certified  copies 
of  the  orders  as  actually  filed  and  entered.  As  corrected, 
the  record  shows  the  motion  and  statement  to  have  been 
filed  within  the  time  allowed  by  law  and  the  orders  of 
the  court  extending  time. 

The  objection  that  there,  is  not  a  separate  undertaking 
on  appeal  from  the  order  denying  the  motion  for  a  new 
trial  is  also  not  well  taken.  It  is  settled  under  the  prac- 
tice in  this  state  that  one  undertaking  is  sufficient  from 
the  judgment,  and  from  the  order  denying  a  motion  for 
a  new  trial.  iRobi-nson  v.  Kind,  25  Nev.  261,  277,  and 
authorities  therein  cited.) 

It  appears  from  the  record  that  Margaret  Winters  died 
intestate,  on  or  about  May  30,  1898,  leaving  surviving 
as  her  heirs  at  law  Theodore  Winters,  her  husband,  and 
the  plaintiff  and  defendants,  six  children,  issue  of  the 
marriage  of  the  said  ■  Margaret  and  Theodore  Winters. 
At  the  time  of  the  death  of  the  said  Margaret  Winters, 
there  was  standing  on  record  in  her  name  in  the  office  of 
the  recorder  of  Washoe  County  the  real  estate  involved 
in  this  action.  A  portion  of  the  property  appears  to  have 
been  deeded  directly  to  the  said  Margaret  Winters,  and  to 
have  been  on  record  in  her  name  since  the  year  1864.  The 
remaining  property  in  her  name  at  the  time  of  her  death 
consisted  of  640  acres,  and  was  conveyed  to  her  by  her 
husband,  Theodore  Winters,  by  deed,  executed  April  30, 
1896;  the  property  described  in  the  several  deeds,  com- 
pr^ing  all  or  the  greater  portion  of  what  was  known  as 
the  Winters  ranch.  The  deed  from  Theodore  Winters  to 
Margaret  Winters  specifically  provided  that  the  land  was 
conveyed  to  her  "as  her  separate  property  and  subject  to 
her  sole  control  and  disposition." 
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On  the  19th  day  of  March,  1897,  the  said  Theodore 
Winters  and  Margaret  Winters,  his  wife,  executed  a 
mortgage  to  the  Washoe  County  Bank  to  secure  an 
indebtedness  of  $10,000  from  the  said  Theodore  Winters 
to  said  bank;  the  mortgage  including,  among  other  lands 
described,  the  property  in  the  name  of  the  said  Margaret 
Winters.  This  mortgage  does  not  appear  to  have  been 
canceled  or  abrogated  prior  to  the  execution  of  the  mort- 
gage by  Theodore  Winters  to  said  bank,  hereinafter  men- 
tioned, and  of  date  February  11,  1904. 

A  deed,  dated  January  26,  1904,  made  by  the  plaintiff 
and  defendants  in  this  action  to  Theodore  Winters,  their 
father,  was  executed  by  the  plaintiff  in  the  city  of  Sacra- 
mento, State  of  California,  on  January  30,  1904.  This 
deed,  reciting  a  nominal  consideration  of  $10,  conveyed 
property  described  as  follows:  "All  the  right,  title  and 
interest  of  the  parties  of  the  first  part,  of,  in,  and  to  any 
and  all  real  property  belonging  to  the  said  Margaret  Win- 
ters at  the  time  of  her  death,  and  situate  in  the  County  of 
Washoe,  State  of  Nevada,  or  elsewhere." 

On  the  11th  day  of  February,  1904,  the  said  Theodore 
Winters  executed  a  mortgage  to  the  said  Washoe  County 
Bank  to  secure  a  note  of  even  date  for  $15,000;  the  mort- 
gage covering,  in  addition  to  other  property,  the  real 
estate  standing  in  the  name  of  Margaret  Winters  at  the 
time  of  her  death. 

On  the  3d  day  of  September,  1904,  the  said  Theodore 
Winters  executed  a  deed  conveying  certain  real  property, 
including  that  in  the  name  of  Margaret  Winters  at  the 
time  of  her  death,  to  the  defendants,  appellants  herein. 
The  deed  specifically  provided  that  the  plaintiff,  Nellie  G. 
McCormick,  should  "take  no  part,  share,  interest  or  inher- 
itance" in  the  demised  property.  The  deed,  in  part, 
further  provides:  "That  for  the  purpose  of  partially  pro- 
viding for  the  division  of  his  estate  in  his  lifetime  to  his 
children  and  his  heirs  whom  he  wishes  to  have  and  inherit 
the  same  and  to  avoid  long  and  vexatious  delays,  great 
costs  and  expenses  in  administering  upon  his  estate  after 
his  death,  and  in  consideration  of  the  sum  of  twenty-five 
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dollars  to  him  in  hand  paid  by  the  said  parties  of  the 
second  part,  the  receipt  whereof  is  hereby  acknowledged, 
and  in  consideration  of  the  love  and  affection  he  bears  for 
and  toward  his  said  children,  the  said  parties  of  the  second 
part,  and  the  said  party  of  the  first  part  does  by  these 
presents,  give,  grant,  sell,  convey  and  deliver  unto  the 
said  parties  of  the  second  part  and  to  their  heirs  and 
assigns  forever  in  an  undivided  form  equally  between 
them  and  share  and  share  alike  and  to  be  divided  and 
disposed  of  between  them  as  they  may  hereafter  agree 
among  themselves  all  of  the  following  pieces,  parcels  and 
tracts  of  land  now  owned  by  the  said  party  of  the  first 
part  and  standing  in  his  name,  and  also  gives,  grants, 
sells,  conveys,  releases,  remises  and  quitclaims  unto  the 
said  parties  of  the  second  part  in  the  same  manner  all  of 
his  right,  title,  interest  and  estate  in  and  to  all  of  those 
certain  pieces,  parcels  or  tracts  of  land  and  real  estate 
now  standing  of  record  in  the  name  of  his  now  deceased 
wife,  Margaret  Winters  (all  of  which  although  standing 
in  her  name  was  and  is  community  property  of  and 
between  the  said  party  of  the  first  part  and  his  said 
deceased  wife),  and  all  forming  and  constituting  what 
now  is  known  as  the  Theodore  Winters  ranch  situated  in 
Washoe  Valley,  Washoe  County,  State  of  Nevada."  The 
deed  contained  a  reservation  of  a  life  estate  in  the  grantor. 
This  deed  was  not  recorded  until  March  8, 1906,  after  the 
death  of  the  said  grantor,  Theodore  Winters. 

Fraud  is  the  basis  of  this  action,  and  we  think  the  facts 
established  at  the  trial  were  sufficient  to  support  a  judg- 
ment and  decree  in  favor  of  the  plaintiff.  The  deed, 
dated  January  24, 1904,  from  the  plaintiff  and  defendants 
to  their  father,  Theodore  Winters,  was  executed  without 
consideration,  for  the  purpose  of  enabling  the  said  Theo- 
dore Winters  to  satisfactorily  adjust  a  certain  indebted- 
ness to  the  Washoe  County  Bank.  The  plaintiff,  who 
resided  in  Sacramento,  was,  by  the  direction  of  her 
father,  visited  by  one  of  her  sisters,  who  informed  her 
that  it  was  necessary  for  the  children  to  sign  the  deed, 
"because  the  bank  was  pressing  them  hard,"  and  their 
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father  had  to  have  it  to  save  the  property.  She  was 
informed  then,  according  to  her  testimony,  by  her  sister 
that  "the  property  would  come  back  to  her."  Plaintiff  at 
that  time  had  no  property  whatever,  other  than  her 
interest  in  her  mother's  estate.  According  to  her  testi- 
mony, which  is  supported  by  all  the  circumstances  of  the 
case,  she  had  no  intention  of  parting  with  her  interest  in 
the  property,  beyond  the  mere  conveyance  of  the  legal 
title  to  her  father,  for  the  purpose  of  enabling  him  the 
better  to  protect  it  from  the  threatened  enforcement  of 
the  claims  of  the  Washoe  County  Bank.  The  eflEect  of  the 
conveyance,  so  far  as  the  plaintiff  was  concerned,  was  to 
transfer  her  interest  to  her  father  in  trust,  he  to  hold  it 
in  trust  for  her,  subject  only  to  a  right  to  encumber  it  as 
a  means  of  effecting  a  settlement  of  his  then  existing 
financial  obligations,  which  were  subjecting  the  property 
to  liability  of  loss,  if  satisfactory  adjustment  could  not  be 
made.  All  of  the  children  signed  the  deed  at  the  request 
of  their  father,  without  consideration;  and  we  think  the 
effect  of  the  conveyance  was  the  same  with  all  the  other 
grantors  aa  it  was  in  the  case  of  the  plaintiff. 

Having  taken  the  deed  from  the  plaintiff  under  the 
circumstances  indicated,  and  holding  plaintiff's  interest 
in  her  mother's  estate  in  trust,  the  deed  of  September  3, 
1904,  by  Theodore  Winters,  conveying  the  property  to 
the  other  children  of  Margaret  and  Theodore  Wintere, 
and  thereby  attempting  by  specific  provision  to  cut  off 
all  right,  title,  or  interest  of  the  plaintiff  in  or  to  her 
mother's  estate,  was  a  fraud  upon  the  rights  of  the  plain- 
tiff for  which  equity  affords  relief.  A  relation  of  mutual 
trust  and  confidence  existed  in  law  between  alt  of  the 
parties  to  these  deeds.  All  had  knowledge  of  the  cir- 
cumstances occasioning  its  execution  and  the  purpose  for 
which  it  was  made.  The  defendants  in  this  action  could 
not,  therefore,  by  the  deed  of  their  father,  Theodore 
Winters,  take  absolute  title  to  that  portion  of  the  prop- 
erty described  in  the  deed  which  constituted  the  estate 
of  the  said  Margaret  Winters  at  the  time  of  her  death, 
and  which,  upon  her  death,  had  vested  in  the  plaintiff  as 
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one  of  her  heirs  at  law.  They  took  no  greater  title, 
under  the  circumstances,  than  that  possessed  by  their 
grantor;  and,  as  to  the  interest  in  their  mother's  estate 
which  had  vested  upon  her  death  in  the  plaintiff,  their 
title  was  subject  to  the  trust  in  favor  of  the  plaintiff. 

We  need  not,  we  think,  enter  into  a  consideration  of 
questions  discussed  in  the  briefs  as  to  whether  all  the 
allegations  in  the  complaint  and  findings  of  the  court  as 
to  fraud  are  supported  by  the  evidence.  Facts  sufficient 
to  support  a  judgment  in  favor  of  the  plaintiff  were 
found,  and  there  is  evidence  sufficient  to  support  such 
findings. 

It  is  very  earnestly  contended  that  the  proof  is  insuf- 
ficient to  support  the  findings  that  all  of  the  property 
affected  by  the  judgment  was  the  separate  property  of 
Margaret  Winters  at  the  time  of  her  death.  It  is  con- 
ceded that  the  deed  by  Theodore  Winters  to  his  wife,  of 
date  of  April  30, 1896,  vested  in  her  the  640  acres  therein 
described  as  her  separate  estate;  but  it  is  contended  that 
as  to  the  deeds  offered  in  evidence,  showing  conveyance 
direct  to  Margaret  Winters  and  executed  in  March,  1864, 
there  is  no  sufficient  showing  that  the  land  therein 
described  was  her  separate  property.  It  is  the  contention 
of  counsel  for  appellant  that,  the  property  having  been 
conveyed  to  Margaret  Winters  after  her  marriage  to 
Theodore  Winters,  a  presumption  arises  that  the  property 
is  community,  and  that  it  was  incumbent  upon  the  plain* 
tiff  to  rebut  this  presumption  by  satisfactory  proof;  that 
there  was  no  evidence  whatever  to  rebut  this  presump- 
tion. It  must  be  conceded  that  the  evidence  fails  to 
show  the  circumstances  surrounding  the  acquiring  of 
this  particular  property  by  the  said  Margaret  Win- 
ters. Upon  the  other  hand,  there  is  no  showing  when 
the  marriage  of  Theodore  Winters  and  Margaret  Winters 
took  place.  It  is  left  entirely  to  inference  that  this  par- 
ticular property  was  conveyed  to  Margaret  Winters  after 
marriage.  But,  conceding  that  these  conveyances  were 
made  subsequent  to  the  marriage,  we  have  a  situation 
which  does  not  seem  to  have  been  considered  by  counsel 
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upon  either  side.  These  conveyances  to  Margaret  Win- 
ters were  all  executed  and  recorded  prior  to  the  adoption 
of  the  state  constitution  or  any  statute  defining  the  sep- 
arate or  community  property  of  husband  and  wife.  It 
has  been  held  by  this  court  that  property  acquired  by 
husband  or  wife  before  the  adoption  of  the  constitution 
or  the  enactment  of  the  statute  of  1865  (Stats.  1864-65. 
p.  239),  which  was  similar  in  many  respects  to  our  pres- 
ent statute  of  1873  (Rev.  Laws,  2155-2189),  ia  governed 
by  the  rule  of  the  common  law  and  that  the  statute  only 
affected  property  subsequently  acquired.  {Darrenberger 
V.  Haupt,  10  Nev.  43;  Lake  v.  Bender,  18  Nev.  382.) 

There  are  but  three  ways  in  which  the  property  deeded 
to  Margaret  Winters  in  1864  can  be  considered.  It  was 
either  purchased  by  her  with  money  which  was  her  sep- 
arate estate,  or  by  money  which  was  her  husband's  sepa- 
rate estate,  and  the  deed  made  to  her  by  his  direction,  or 
was  the  gift  to  her  by  the  grantors  named  in  the  deeds. 
If  purchased  by  her  husband,  and  by  his  direction  the 
deed  was  made  to  her,  it  is  regarded  as  a  gift  by  the  hus- 
band to  the  wife,  and  becomes  her  separate  estate.  If 
acquired  in  either  of  the  other  ways  indicated,  the  deeds 
being  silent  as  to  whether  made  for  her  sole  and  separate 
use  and  benefit,  she  would  take  title,  subject  only  to  her 
husband's  common-law  marital  rights.  (Washburn  on 
Real  Property,  6th  ed.,  vol.  1,  sees.  520-624;  Schouler's 
Domestic  Relations,  sec.  89;  Hopkins  v.  Noyes,  4  MonL 
650,  2  Pac.  280;  Paul  v.  Leavitt,  53  Mo.  596;  Ge66  v.  Rose, 
40  Md.  387;  Mutual  Ins.  Co.  v.  Deale,  18  Md.  26,  79  Am. 
Dec.  673;  21  Cyc.  1379.     See,  also,  note,  69  L.  R.  A.  367.) 

No  matter  how  this  particular  property  may  be 
regarded,  it  never  assumed  the  character  of  commu- 
nity property,  but  upon  the  death  of  Margaret  Winters 
vested  in  her  heirs  at  law. 

We  think,  however,  the  court  erred  in  rendering  judg- 
ment in  favor  of  the  plaintiff  for  an  undivided  one-sixth 
interest  in  the  estate  left  by  the  said  Margaret  Winters, 
deceased.  Her  heirs  at  law  were  her  husband  and  her 
six  children,  the  plaintiff  and  defendants  in  this  action. 
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By  Statute,  the  surviving  husband,  Theodore  Winters, 
took  one-third  of  the  wife's  estate,  and  the  six  children 
took  the  remaining  two-thirds.  (Rev.  Laws,  6116.)  The 
interest  of  the  plaintiff  in  the  estate  left  by  her  mother 
was  therefore  an  undivided  one-ninth. 

The  judgment  and  decree  will  be  modified  in  respect 
to  the  interest  the  plaintiff  was  entitled  to  recover,  and, 
as  so  modified,  will  be  affirmed. 

It  is  so  ordered. 

On  Petition  for  Rehearing 

By  the  Court,  NORCROSS,  J. : 

Appellants  have  petitioned  for  a  rehearing  upon  the 
ground  that  this  court  did  not  pass  upon  appellant's  con- 
tentions that  the  court  below  was  without  authority  in  an 
action  of  this  kind  to  determine  the  interests  of  the  heirs 
of  the  estate  of  Margaret  Winters,  deceased;  that  that 
could  only  be  done  in  probate  proceedings  in  the  estate  of 
Margaret  Winters.  This  contention  did  not  appear  from 
the  record  to  have  been  urged  in  the  court  below,  was 
not  mentioned  in  the  assignment  of  errors,  and  was  only 
slightly  adverted  to  in  the  opening  brief.  While  the  point 
was  specifically  made  in  the  closing  brief,  no  authorities 
were  cited  in  its  support,  hence  we  deemed  it  sufficient  to 
determine  the  ease  upon  the  main  contentions  relied  upon 
by  the  appellants.  It  was  admitted  by  the  pleadings  that 
Margaret  Winters  died  intestate,  and  there  was  no  dis- 
pute as  to  who  were  her  heirs  at  law  in  whom  her  estate 
vested  upon  her  death,  and  it  was  conceded  that  her 
estate  had  never  been  administered  upon.  There  was  no 
dispute  as  to  the  property  mentioned  in  the  decree  stand- 
ing of  record  in  the  name  of  Margaret  Winters  at  the 
time  of  her  death,  but  it  was  earnestly  contended  that  a 
portion  of  the  property  affected  by  the  decree  was  com- 
munity property.  The  trial  court  had  all  the  facts  before 
it,  showing  conclusively  that  the  property  in  question  was 
separate  estate.  If  the  estate  of  Margaret  Winters  had 
been  in  course  of  administration,  it  may  be  that  the 
decree  should  have  been  restricted  to  a  direction  for  a 
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reconveyance  of  an  undivided  one-sixth  interest  in  the 
estate  of  Margaret  Winters,  leaving  it  for  the  decree  of 
distribution  in  the  estate  matter  to  determine  what  that 
interest  was.  In  the  absence,  however,  of  such  proceed- 
ing ever  having  been  instituted,  we  see  nothing  to  pre- 
vent the  court  in  this  case  making  a  decree  in  accordance 
with  the  facts  before  it. 
The  petition  for  a  rehearing  is  denied. 


[No.  1957] 
SELF  &  SELLMAN   MILL  AND    BUILDING    COM- 
PANY, Respondent,  v.  WILLIAM   SAVAGE,  et 
AL.,  Appellants. 

1.  Mechanics'  Liens— Notice— Time  for  Filisq. 

Under  the  act  ot  March  2,  1B75  (State.  1875,  c.  64),  aec.  5,  as 
amended  March  6,  1903  (State.  1903,  c.  S2),  which  prior  to  the 
amendment  of  1911  (Rev.  Laws,  2217)  provided  that  every  origi- 
nal contractor,  within  sixty  days,  and  every  other  person  wish- 
ing to  claim  a  lien  thereon,  within  fifty  days,  after  the  completion 
of  a  building,  improvemetit,  or  structure,  should  lile  for  record 
a  claim  containing  a  statement  ot  hia  demand,  a  claim,  fited 
before  the  completion  of  a  building  by  a  subcontractor  who  fur- 
nished material  and  labor  in  the  erection  of  the  building,  is  valid 
and  enforceable. 

Appeal  from  the  Second  Judicial  District  Court  of  the 
State  of  Nevada,  Washoe  County;  W.  H.  A.  Pike,  Judge. 

Action  by  the  Self  &  Sellman  Mill  and  Building  Com- 
pany against  William  C.  Savage  and  others.  From  a 
judgment  for  plaintiff,  William  C.  Savage  appeals. 
Affirmed. 

The  facts  sufficiently  appear  in  the  opinion. 

Boyd  &  Salisbury,  for  Appellant 

Lewers  &  HeTiderson,  for  Respondent. 

By  the  Court,  NOECROSS,  J. : 

This  is  an  action  to  foreclose  a  mechanic's  lien.  From 
a  judgment  in  favor  of  plaintiff  and  an  order  denying 
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motion  for  a  new  trial,  the  defendant  William  C.  Sav^e 
has  ap^aled.  The  defendant  George  M.  Dynes  was  an 
origrinal  contractor  for  the  erection  of  a  certain  building 
in  the  city  of  Reno  for  the  defendant  and  appellant, 
William  C.  Savage.  The  plaintiff,  respondent  herein, 
was  a  subcontractor,  and  furnished  certain  material  and 
labor  in  the  erection  of  the  building. 

But  one  contention  has  been  made  in  the  briefs  and 
oral  argument,  to  wit,  that  the  lien  claim  was  not  filed 
within  the  time  prescribed  by  law. 

The  lien  in  question  was  filed  under  the  provisions  of 
section  5  of  the  act  of  March  2, 1875  (Stats.  1875,  c.  64), 
an  act  to  secure  liens  to  mechanics  and  others,  as  amended 
March  6, 1903  (Stats.  1903,  p.  51),  which  provides:  "Every 
original  contractor,  within  sixty  days  after  the  completion 
of  his  contract,  and  every  person,  save  the  original  con- 
tractor, claiming  the  benefit  of  this  chapter,  must,  within 
fifty  days,  after  the  completion  of  any  building,  improve- 
ment, or  structure,  or  after  the  completion  of  the  altera- 
tion or  repair  thereof,  or  performance  of  any  labor  in  a 
mining  claim,  file  for  record,  with  the  county  recorder  of 
the  county  in  which  the  property  or  some  part  thereof  is 
situated,  a  claim  containing  a  statement  of  hia  demand," 
etc. 

The  court  made,  among  others,  the  following  findings 
of  fact:  "That  on  January  28,  1908,  the  defendant  Wil- 
liam C.  Savage  made  and  entered  into  a  written  contract 
with  one  George  M.  Dynes,  wherein  the  said  Dynes 
agreed  to  construct  for  the  said  William  C.  Savage  a 
double  flat-building  on  the  property,  above  described,  for 
the  agreed  price  of  $8,335.  That,  pursuant  to  said  con- 
tract, the  said  George  M.  Dynes  did  erect  said  building 
on  said  property  as  the  contractor  and  agent  of  said  Wil- 
liam C.  Savage,  and  that  the  terms  of  the  contract  for 
the  construction  of  the  said  building  had  been  complied 
with  on  or  about  the  20th  day  of  May,  1909,  with  the 
exception  that  at  that  time  there  remained  to  be  com- 
pleted on  said  building  certain  interior  electric -fittings 
and  other  small  items  of  work,  which  were  thereafter 
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completed  by  the  defendant  William  C.  Savage  at  a  cost 
of  one  hundred  and  two  ($102)  dollars,  about  August  1, 
1909.  That  the  defendant  William  C.  Savage  took  pos- 
session and  control  of  said  building  on  or  about  the  said 
20th  day  of  May,  1909,  and  that  the  additional  work  was 
done  by  him  after  he  so  took  possession.  That  on  the 
24th  day  of  June,  1909.  the  plaintiff  filed  with  the  county 
recorder  of  Washoe  County  a  properly  verified  claim  of 
lien  upon  the  building  and  land,  above  described,  which 
said  claim  of  lien  was  and  is  in  the  words  and  figures  set 
forth  in  Exhibit  A,  attached  to  the  complaint." 

The  amendment  of  1903,  supra,  only  changed  the  pro- 
visions of  section  5  of  the  act  of  1875  by  extending  the 
time  within  which  a  claim  of  lien  could  be  filed. 

This  court,  in  Hunter  v.  Truckee  Lodge,  14  Nev.  24,  28, 
by  Beatty,  C.  J.,  said:  "The  lien  law  provides  (section  5) 
that  every  person  claiming  under  it,  except  the  original 
contractor,  shall  file  a  statement  of  his  claim,  'within 
thirty  days  after  the  completion  of  the  building. '  In  this 
case,  all  the  notices  of  liens  were  filed  before  the  com- 
pletion of  the  building;  and  appellant  claims  that  this  was 
not  a  sufficient  compliance  with  the  law.  We  think  it 
was.  The  law  is  to  be  liberally  construed,  and  a  sub- 
stantial compliance  with  its  provisions  is  all  that  is 
required.  {Skyrme  v.  Occidental  M.  Co.,  8  Nev.  239. )  The 
meaning  of  the  statute,  and  all  that  it  requires,  is  that  the 
lien  claimant  shall  file  his  notice  before  the  expiration  of 
thirty  days  after  the  completion  of  the  building,  not  that 
he  must  decide  at  his  peril  exactly  when  it  is  finished  (a 
thing  that  it  would  often  be  impossible  to  do),  and  file  his 
claim  within  the  ensuing  thirty  days.  There  could  have 
been  no  possible  object  in  such  a  requirement;  while  the 
necessity  of  fixing  a  term  within  which  liens  of  this  char- 
acter must  be  asserted  is  obvious.  It  may  be  true,  as 
counsel  contends,  that  a  subcontractor's  claim  is  subor- 
dinate to  that  of  the  principal  contractor,  and  that  neither 
can  have  any  lien,  unless  or  until  the  building  is  com- 
pleted.    But,  if  this  were  conceded,  it  would  not  neces- 
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aarily  follow  that  a  subcontractor's  notice  of  intention  to 
claim  a  lien  would  be  void,  if  filed  before  his  right  was 
perfected  by  the  completion  of  the  principal  contract  If 
both  things  are  essential  to  his  right  of  action,  it  still 
makes  no  difference  which  is  done  first," 

It  is  conceded  that  if  the  construction  placed  upon  the 
statute  in  Hunter  v.  Tmckee  Lodge  is  correct  that  the 
lien  claim  was  filed  in  time;  but  we  are  asked  to  over- 
rule  that  case  and  hold  that  a  lien  claim,  filed  before  the 
completion  of  the  building,  is  void.  Counsel  for  appel- 
lant in  their  brief  say:  "If  the  decision  in  Hunter  v. 
Truekee  Lodge  can  stand,  we  submit  to  this  court  that  it 
is  going  to  lay  an  onerous  burden  upon  subcontractors, 
materialmen,  and  the  owners  of  the  property;  for  the 
men  who  furnish  finishing  material,  and,  in  fact,  com- 
plete the  building,  will  not  have  the  same  recourse  nor 
the  same  rights  as  the  man  who  digs  the  basement,  or 
does  the  stone  work  for  it,  while  the  owner,  who  is  sup- 
posed to  have  some  rights  in  the  property,  and  should 
receive  a  completed  building,  will  get  partially  completed 
buildings,  if  the  contractors  should  see  fit  to  do  as  the 
contractor  in  this  particular  case  did,  'skip  out";  and  the 
law  will  then  take  his  lots  and  lands  from  him  for  doing 
something  upon  it  which,  in  its  incompleted  state,  would 
be  absolutely  worthless  to  him,  and  is  not  an  improvement 
of  his  property." 

We  are  unable  to  see  that  such  dire  consequences  would 
follow  an  adherence  to  the  rule  enunciated  in  the  Hunter 
case.  That  case  was  decided  over  thirty  years  ago,  and 
no  serious  results  appear  to  have  followed  from  the  rule 
of  practice  therein  held.  We  need  not  consider  whether, 
as  an  original  proposition,  the  court,  as  now  constituted, 
would  have  placed  the  same  construction  on  the  statute 
as  was  applied  in  the  Hunter  case.  If  that  construction 
worked  injuriously  to  owners  or  contractors,  it  could  have 
been  obviated  at  any  time  by  amendment  by  the  legisla- 
ture; but  the  fact  that  it  remain  unchanged  for  so  many 
years  is  indicative  that  no  harmful  effects  resulted  from 
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it.  It  was  not  until  the  legislature  of  1911  that  the  stat- 
ute was  amended  in  such  particulars  as  to  affect  the  rale 
announced  in  the  Hunter  case.     (Rev.  Laws,  2217.) 

It  is  contended  by  counsel  for  respondent  that  the  build- 
ing was  substantially  completed  prior  to  the  filing  of  the 
lien,  and  it  must  be  conceded  that  it  was  completed, 
except  as  to  a  comparatively  small  detail.  Whether,  for 
the  purposes  of  the  lien  law,  under  the  facts  of  this  case, 
the  building  should  be  regarded  as  completed  before  the 
lien  claim  was  filed,  we  need  not  determine;  for  we  think 
we  are  not  warranted  in  now  placing  a  different  construc- 
tion upon  the  statute  than  was  stated  in  the  Hunter  case. 

The  judgment  is  affirmed. 


[No.  1973] 

ERNEST  POUPART,  Petitioner,  v.  THE  DISTRICT 
COURT  OF  THE  SEVENTH  JUDICIAL  DISTRICT, 
STATE  OF  NEVADA.  IN  AND  FOR  ESMERALDA 
COUNTY.  PETER  J.  SOMERS,  Judge  OF  Said 
Court,  and  CECILE  POUPART,  Respondents. 

1.  Marriagb— Action  to  Annul— Alimony— Juribdiction  of 
Court  to  Award. 

State.  1861,  c.  33,  seca.  1,  18-21  {Rev.  Lawa,2338.2S64-23S7), 
respectively  provide  that  marriage  Ja  a  civil  contract  to  which 
the  consent  of  the  parties  ie  eesential,  and  that,  when  fraud 
Bhall  be  proved,  the  marriage  shall  be  void  from  the  time  when 
it  ie  so  adjudged  by  a  court  of  competent  jariBdiction,  and  that, 
when  a  marriage  is  Buppoaed  to  be  void  or  the  validity  ia  dis- 
puted, either  party  may  file  a  complaint,  and  proceedings  shall 
be  had  thereon  as  in  proceedings  for  divorce.  'Btats.  lB61,c.  33, 
sec.  27,  as  amended  by  State.  1864-65,  c.  14  (Rev.  Laws,  5843), 
providee  that  in  any  suit  for  divorce  the  coart  may  in  iU  discre- 
tion at  any  time  after  the  filing  of  the  complaint  reqnire  the 
husband  to  pay  euch  sum  as  may  be  necessary  to  enable  the  wife 
to  carry  on  and  defend  the  suit,  and  for  her  support  and  ttiatof 
her  children  during  ite  pendency.  An  action  was  brought  by  a 
husband  to  annul  a  marriage  for  fraud,  and  the  wife  Aled  an 
aflidavit  denying  its  invalidity,  and  praying  an  allowance  of 
alimony  pendente  lite,  Held,tha.t,  though  alimony  cannot  be 
allowed  if  the  marriage  in  fact  be  void,  the  district  court  had 
jurisdiction  to  award  temporary  alimony. 
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2.  Idem— ACTioH  to  Annul— Review— Matterb   Reviewable— 
DiscBETioN  OF  CocRT— Temporary  Alimonv. 

On  <xrtioTari  to  review  the  action  of  the  diatriat  court  in  allow- 
ing alimon;  pendente  lite  In  a  proceeding  for  the  annulment  of 
the  marriage,  the  discretion  of  the  district  court  in  awarding 
the  alimony  cannot  be  reviewed. 

Original  proceeding.  Certiorari  by  Ernest  Poupart 
to  review  the  action  of  the  District  Court  of  the  Seventh 
Judicial  District  of  the  State  of  Nevada.  Prooeedincr 
digmisBed. 

The  facts  sufficiently  appear  in  the  opinion. 

M.  A.  Diekin  and  George  Springmeyer,  for  Petitioner. 
J.  Emmett  Waish,  for  Respondents. 

By  the  Court,  Sweeney,  C.  J. : 

This  is  an  original  proceeding  in  certiorari  to  review 
an  order  of  the  respondent  court,  made  and  entered  in  a 
certain  action  pending  in  smd  court,  for  the  annulment 
of  the  marriagie  relation,  in  which  Ernest  Poupart  is 
plaintiff  and  Cecile  Poupart  is  defendant,  directing  that 
said  plaintiff  pay  a  certain  amount  of  money  monthly  to 
the  defendant  aa  alimony  pendente  lite  and  additional 
specified  sums  for  counsel  fees  and  for  costs  of  suit 
The  complaint  in  the  said  action  alleged  that  the  mar- 
riage sought  to  be  annulled  was  accomplished  by  means 
of  fraud  and  duress  and  against  plaintiff's  will,  and  that 
that  there  was  no  subsequent  cohabitation  of  the  parties. 
It  is  the  contention  of  the  petitioner  that  the  court  below 
had  no  power  to  make  the  order  in  question  in  this  char- 
acter of  action,  and  particularly  when,  at  the  time  the 
order  was  made,  there  was  no  specific  denial  of  the 
allegations  of  the  complaint.  There  was  no  admission, 
however,  upon  the  part  of  the  defendant  of  the  allega- 
tions in  the  complaint.  Upon  the  contrary,  the  defend- 
ant in  her  affidavit  in  support  of  her  application  for 
alimony,  among  other  matters,  alleged  the  marriage  of 
plaintiff  and  defendant,  that  one  child  is  the  result  of  the 
said  marriage,  and  that  she  has  a  full  and  complete 
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defense  to  the  cause  of  action  alleged  in  the  complaint 
We  are  concerned  upon  this  proceeding  solely  with  the 
question  of  jurisdiction  to  make  the  order  in  question, 
and  not  as  to  a  question  of  the  proper  exercise  of  discre- 
tion, in  the  event  the  court  was  possessed  of  power  to 
exercise  it.  We  think  the  order  was  within  the  juris- 
diction of  the  court 

Sections  1, 18, 19,  20,  and  21  of  our  act  relating  to  mar- 
riage and  divorce  (Stats.  1861,  p.  94;  Rev.  Laws,  2338, 
2354-2357)  provide: 

"Section  1.  That  marriage,  so  f ar  as  its  vaHdity  in  law 
is  concerned,  is  a  civil  contract,  to  which  the  consent  of 
the  parties  capable  in  law  of  contracting,  is  essential." 

"Sec.  18.  All  marriages  which  are  prohibited  bylaw 
on  account  of  consanguinity  between  the  parties,  or  on 
account  of  either  of  them  having  a  former  husband  or 
wife  living,  shall,  if  solemnized  within  this  territory,  be 
absolutely  void  without  any  decree  of  divorce  or  other 
legal  proceedings. 

"Sec.  19.  When  either  of  the  parties  to  a  marriage, 
for  want  of  age  or  understanding,  shall  be  incapable  of 
assenting  thereto,  or  when  fraud  shall  have  been  proved, 
and  there  shall  have  been  no  subsequent  voluntary  cohab- 
itation of  the  parties,  the  marriage  shall  be  void  from  the 
time  its  nullity  shall  be  declared  by  a  court  of  competent 
authority. 

"Sec.  20.  In  no  case  shall  a  marriage  be  adjudged  a 
nullity,  on  the  ground  that  one  of  the  parties  was  under 
the  age  of  legal  consent,  if  it  shall  appear  that  the  par- 
ties, after  they  attained  such  age,  had,  for  any  time, 
freely  cohabited  together  as  husband  and  wife,  nor  shall 
the  marriage  of  any  insane  person  be  adjudged  void,  after 
his  restoration  to  reason,  if  it  shall  appear  that  the  parties 
freely  cohabited  together  as  husband  and  wife  after  such 
insane  person  was  restored  to  a  sound  mind, 

"Sec.  21.  When  a  marriage  is  supposed  to  be  void, 
or  the  validity  thereof  is  disputed  for  any  of  the  causes 
mentioned  in  the  two  preceding  sections,  either  party 
may  file  a  complaint  in  the  probate  court  of  the  county 
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where  the  parties  or  one  of  them,  resided,  for  annulling 
the  same;  and  such  complaint  shall  be  filed,  and  proceed- 
ings shall  be  had  thereon,  as  in  the  case  of  proceedings 
in  said  court  for  a  divorce,  and  upon  due  proof  of  the 
nullity  of  the  marriage,  it  shall  be  adjudged  null  and 
void." 

Section  27  of  the  same  act,  as  amended  by  Stats.  1864- 
66,  c.  13  (Rev.  Laws,  5843),  in  part  provides:  "In  any 
suit  for  divorce  *  •  *  the  court  or  judge  may,  in  its 
discretion  *  *  *  at  any  time  after  the  filing  of  the 
a)mplaint,  require  the  husband  to  pay  such  sums  as  may 
be  necessary  to  enable  the  wife  to  carry  on  or  defend 
such  suit,  and  for  her  support  and  the  support  of  the 
children  of  the  parties  during  the  pendency  of  such 
suit.     •     *    *" 

The  authorities  appear  to  be  quite  uniform  in  holding 
that  trial  courts  have  power  to  order  alimony  pendente 
lite  and  the  payment  of  the  expenses  of  litigation  in  suits 
brought  by  the  husband  to  annul  the  marriage.  ( Vroom 
V.  Marsh.  29  N.  J.  Eq.  15;  Cray  v.  Cray,  32  N.  J.  Eq.  25; 
O'Dea  V.  O'Dea,  31  Hun,  441,  affirmed  in  95  N.  Y.  667; 
BrinkUy  v.  Brinkley,  50  N.Y.  184,  10  Am.  Rep.  460;  Hig- 
givs  V.  Sharp.  164  N.Y.  4,  58  N.  E.  9;  Poole  v.  Wilber,  95 
Cal.  339,  30  Pac.  548;  Hite  v.  Hite.  124  Cal.  389,  57  Pac. 
227.  45  L.  R.  A.  793,  71  Am.  St.  Rep.  82;  Allenv.  Superior 
Court,  133  Cal.  504,  65  Pac.  977;  26  Cyc.  917.)  See.  also, 
case  note  3  L.  R.  A.  (N.  S. )  192;  Nelson  on  Divorce  and 
Separation,  853. 

Cyc,  supra,  states  the  rule  thus:  "As  a  general  rule 
the  right  to  alimony  depends  on  a  valid  and  subsisting 
marriage,  since,  without  this,  there  is  no  obligation  for 
the  support  of  the  alleged  wife,  and,  before  it  can  be 
claimed  or  allowed,  the  marriage  must  be  proved  or 
admitted,  or,  if  it  is  contested,  there  must  appear  to  the 
court  a  fair  probability  that  it  will  be  established.  Hence 
where  a  wife  brings  suit  for  the  annulment  of  the  mar- 
riage, thereby  denying  the  fundamental  fact  on  which  a 
claim  for  alimony  should  be  based,  no  allowance  can  be 
made  for  her  support  pending  the  action  or  for  suit 
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money,  unless  it  be  authorized  by  a  statute.  On  the 
other  hand,  where  the  husband  brings  the  suit  and  the 
wife  defends,  asserting  the  validity  of  the  marriage,  she 
is  in  position  to  claim  alimony  pendente  liie  and  an  allow- 
ance for  the  expenses  of  the  suit  and  for  counsel  fees, 
and  it  will  be  granted  to  her  on  a  proper  showing.  But, 
of  course,  it  is  otherwise  if  the  wife  as  defendant  admits 
that  the  marriage  was  null  and  void." 

In  Alien  v.  Superior  Court,  supra,  the  Supreme  Court 
of  California,  by  Beatty,  C.  J.,  said:  "Until  her  alleged 
fraud  is  established,  she  remains  the  lawful  wife  of  the 
petitioner,  and  has  the  same  right  to  defend  the  action  to 
annul  the  marriage  that  he  has  to  prosecute  it,  and,  until 
she  is  provided  with  the  means  actually  necessary  to 
make  her  defense,  she  ought  not  to  be  forced  into  a  trial. 
This  conclusion  is  sustained  by  all  the  opinions,  concur- 
ring and  dissenting,  in  the  case  of  Hite  v.  Hite,  124  Cal. 
389  [57  Pac:  227,  45  L.  R.  A.  793,  71  Am.  St  Rep.]."  We 
think  it  clear  that  the  court  below  had  jurisdiction  to 
make  the  order  under  review. 

Whether  or  not  the  court  erred  in  the  exercise  of  its 
discretion  cannot  be  considered  on  certiorari.  (Kapp  v. 
District  Court,  31  Nev.  444. ) 

For  the  reasons  stated,  it  is  ordered  that  this  proceed- 
ing be  dismissed. 
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NEIL  McLEAN  and  C.  M.  KOONTZ,  Copartners, 
Appellants,  v.  D.  MACKENZIE  COMPANY,  a 
Corporation,  Respondent. 

1 .    COMPROMIBE      AND       SETTLEMENT  —  OPFER       TO      ACCEPT      LeBS 

a  »ou  NT— Acc  EpTANCE— Neckbbity. 

Where  a  storage  company,  after  repeated  fruitleaa  demands 
for  the  total  amount  due  and  upon  being  pressed  for  cash, 
made  an  unaccepted  offer  to  accept  a  less  amount  in  settlement, 
it  was  not  estopped  thereby  from  maintaining  an  action  for  the 
fulU 


Appeal  from  the  Seventh  Judicial  District  Court  of  the 
State  of  Nevada,  Esmeralda  County;  Peter  J.  Somers, 
Judge. 

Action  by  Neil  McLean  and  another  ajfainat  D. 
Mackenzie  &  Co.,  a  corporation.  From  a  judgment  for 
plaintiffs  for  less  than  the  amount  claimed,  plaintiffs 
appeal.    Judgment  set  aside  and  new  trial  granted. 

The  facts  sufficiently  appear  in  the  opinion. 

W.  H.  Bryant  and  Chester  L.  Lyman,  for  Appellants. 
Thompson,  Morehouse  &  Thompson,  for  Respondent. 

By  the  Court,  SWEENEY,  C.  J. : 

This  is  an  action  to  recover  for  unloading  and  storing 
certain  property  of  the  respondent  by  the  appellants,  and 
for  accrued  interest  alleged  to  be  due  thereon.  The 
record  discloses  that  a  judgment  was  awarded  to  the 
appellants  in  the  sum  of  about  one-fourth  of  the  amount 
sued  for,  and  in  a  sum  equal  to  an  amount  of  a  bill  pre- 
sented to  defendant  by  the  plaintiffs,  some  time  prior  to 
the  bringing  of  this  action. 

It  is  one  of  the  contentions  of  the  appellants  that  the 
trial  court  awarded  the  judgment  in  the  amount  allowed 
upon  the  theory  that  plaintiffs  were  estopped  from  claim- 
ing a  greater  amount  after  once  presenting  a  bill  for  an 
amount  certain.  The  record  discloses  quite  conclusively 
that  the  plaintiffs,  who  were  seriously  pressed  for  cash 
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during  the  depressed  season  following:  the  panic  of  1907, 
after  repeated  demands  for  the  total  amount  alleged  to 
be  due,  which  claims  were  held  in  abeyance  and  unpaid, 
in  order  to  get  a  cash  settlement,  presented  a  bill  for  the 
amount  of  the  judgment  awarded  in  the  present  case, 
but  that  this,  too,  was  refused  payment.  Under  the  con- 
ditions which  the  bill  was  presented,  we  do  not  consider 
the  plaintiffs  were  estopped  from  pleading  a  greater  and 
different  amount  in  full  for  their  services  rendered,  for 
the  reason  it  appears  that  it  was  submitted  as  a  cash 
proposition  which  was  not  accepted  by  the  defendant 
The  circumstances  under  which  the  said  bill  was  pre- 
sented for  the  amount  stated  was  subject  to  explana- 
tion, and  this  testimony  admissible. 

Reviewing  the  entire  transcript,  we  believe  the  court 
erred  in  arbitrarily  rendering  judgment  for  the  amount 
of  the  hill  specified,  and  believing  that  it  had  a  control- 
ling influence  on  the  court,  under  this  mistaken  theory  of 
the  law  in  arriving  at  the  judgment  awarded,  whereas,  it 
should  not  have  received  such  a  controlling  consideration, 
if  any  at  all,  in  so  far  as  estopping  the  plaintiffs  from 
pleading  their  case,  we  believe  the  judgment  rendered 
should  be  set  aside  and  a  new  trial  granted  to  plaintiffs 
to  the  end  that  the  trial  court,  uninfluenced  by  the  bill 
presented,  may  find  what  is  legally  due  to  plaintiffs  and 
render  a  judgment  accordingly. 

The  Supreme  Courts  of  Iowa  and  Pennsylvania  have 
succinctly  stated  the  law  covering  this  principle  in  the 
following  cases:  "An  offer  of  settlement  before  the  com- 
mencement of  an  action  will  not  preclude  the  plaintiff 
from  recovering  a  larger  sum  than  that  contemplated  by 
his  offer."    {Brush  v.  S.  A.  &  D.  R.  Co.,  43  Iowa,  554.) 

"A  promise  made  by  a  creditor  to  accept  less  than  the 
full  amount  of  his  demand  is  not  enforceable  unless  there 
be  some  new  consideration  to  support  it."  {In  re  Maurer, 
1  Woodw.  Dec.  (Pa.)268.) 

For  the  reasons  given,  the  judgment  rendered  will  be 
set  aside,  and  a  new  trial  granted. 
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[No.  19(K] 

CHARLES  DOHERTY,  Appellant,  v.  GEORGE 
PRATT,  ET  AL.,  Respondents. 

1.  Waters  A.VD  Water  CouRBEg— Irrigation— Appropriation  of 

Water— EcoKOMiCAL  Diversion. 

A  prior  appropriator  of  water  for  irrigation  did  not  employ  a 
reasonable  and  economical  method  of  diverting 'it  where  he  per- 
mitted two-thirds  of  the  water  diverted  to  become  loet  in  a 
swamp  without  any  good  eicuse  therefor. 

2.  Waters    akd    Water    Courses- Appropriation— Amount- 

Economical  Diversion. 

Where  a  prior  appropriator  of  water  for  irrigation  was  enti- 
tled to  a  certain  amount  at  (he  point  where  it  entered  his  land, 
the  amount  to  which  he  was  entitled  at  the  point  of  diversion 
was  anch  as  by  areaaonableand  economical  method  of  diversion 
would  supply  him  at  his  land  with  the  amount  to  which  he  was 
there  entitled. 

:i.  Waters  and  Water  Col'ioes-Apphopriatios- Sufficiency. 
Where,  before  the  adoption  of  the  present  statute,  an  appro- 
priator  of  waters  of  a  creek  constructed  dams  in  the  creek  within 
his  lands  and  constructed  dit<;hes  and  irrigated  his  lands  and 
raised  crops  by  irrigation,  and  removed  a  portion  of  an  existing 
dam  above  his  lands  so  as  to  let  a  part  of  the  water  continue  in 
its  regular  course  down  .the  creek,  his  acts  were  a  sufficient 
appropriation. 

4.  Waters  and  Water  Courses- Appropriation— Tbe spa bs. 

Where  an  appropriator  of  water  for  irrigation  removed  a  por- 
tion of  a  dam  constructed  upon  public  land  by  a  prior  appro- 
priator in  such  a  manner  hb  to  divert  the  entire  stream,  and  by 
such  removal  allowed  a  portion  of  the  stream  to  continue  in  its 
natural  course,  his  act  was  not  a  trespass  and  did  not  render 
his  appropriation  invalid;  the  rights  of  the  owners  of  the  dam 
being  commensurate  with  their  rights  to  the  waier.  and  they 
having  no  right  to  divert  the  entire  stream  to  the  injury  of  a 
subsequent  appropriator,  especially  where  they  did  notei 
cally  use  all  the  water  appropriated. 

■i.  Waterb  and  Water  Courses- Appropriation— Int 
WITH  Dam. 

A  subsequent  appropriator  should  not  interfere  with  the  dam 
of  a  prior  appropriator  unless  such  interference  is  reasonably 
necessary,  and  then  it  should  not  injure  the  rights  of  the  prior 
appropriator. 

Appeal  from  the  Fourth  Judicial  District  Court  of  the 
State  of  Nevada,  E)ko  County;  George  S.  Brovm,  Judge. 
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Action  by  Charles  Doherty  afainst  George  Pratt  and 
others.  From  a  judgment  for  defendants,  and  an  order 
denying  a  new  trial,  plaintiff  appeals.  Reversed,  and 
new  trial  granted. 

The  facts  sufficiently  appear  in  the  opinion. 

F.  S.  Gedney  and  W.  A.  Maasey,  for  Appellant. 

Chas.  B.  HenAeraon  and  J.  W.  Dorsey,  for  Respondents. 

By  the  Court,  NOBCBOSS,  J. : 

This  is  an  action  for  damages  for  alleged  wrongful 
diversion  of  water  and  for  an  injunction.  From  a  judg- 
ment and  decree  in  favor  of  defendants,  and  from  an 
order  denying  plaintiff's  motion  for  a  new  trial,  plaintiff 
has  appealed. 

Plaintiff  alleged  ownership  of  certain  lands  in  township 
41  north,  ranges  54  and  56  east,  in  Elko  County,  and  a 
prior  appropriation  in  May,  1900,  of  a  portion  of  the 
waters  of  Woods  Creek,  a  tributary  of  the  North  Fork 
of  the  Humboldt  River,  for  the  irrigation  thereof;  that 
subsequent  to  such  appropriation,  and  for  nearly  five 
years  thereafter,  he  continued  to  irrigate  about  170  acres 
of  bis  said  land  with  the  water  so  appropriated,  when 
the  defendants  wrongfully  diverted  the  same. 

Defendants  denied  the  plaintiff's  alleged  appropriation, 
and  denied,  on  information  and  belief,  that  any  portion 
of  plaintiff's  lands  in  excess  of  about  100  acres  are 
agricultural  or  have  ever  been  irrigated  or  cultivated. 
Defendants  further  alleged  ownership  of  certain  lands 
in  townships  41  and  42  north,  and  ranges  54  and  55  east, 
and  their  several  appropriations  of  all  the  waters  of  said 
'  Woods  Creek  made  prior  to  the  year  1887  for  the  irriga- 
tions thereof.  Defendants  prayed  for  a  decree  that  they 
were  the  owners  and  entitled  to  the  first  beneficial  use  of 
all  the  waters  of  said  Woods  Creek  to  the  extent  of  1,100 
miner's  inches;  that  their  title  thereto  be  quieted;  that 
the  plaintiff  be  adjudged  to  have  no  right  or  title  to  said 
waters,  or  to  divert,  appropriate,  or  use  the  same;  and 
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for  an  injunction  against  the  interference  by  the  plaintiff 
with  such  rights. 

Defendants  offered  no  evidence,  but  submitted  the  case 
upon  the  evidence  offered  by  the  plaintiff.  In  support  of 
plaintiff's  case,  the  testimony  of  a  number  of  witnesses 
was  taken  and  a  map  was  introduced  in  evidence  depict- 
ing the  lands  of  the  parties  to  the  action,  and  also  the 
lands  of  others  adjacent  to  said  Woods  Creek,  and  show- 
ing the  location  of  the  water  courses  and  ditches  relative 
to  said  lands.  A  copy  of  a  portion  of  said  map,  reduced 
in  size,  accompanies  and  is  made  a  part  of  this  opinion 
for  the  better  undertanding  of  the  questions  discussed. 
[See  page  346.] 

The  decree  entered  in  the  action  determined:  "Third — 
That  the  plaintiff,  Charles  Doherty,  has  never  appro- 
priated, has  never  acquired,  and  is  not  the  owner  of.  any 
right  to  use  any  of  the  waters  of  said  Woods  Creek;  he 
has  no  title  to  or  interest  in  the  same  or  any  part  thereof, 
and  his  claim  thereto,  adverse  to  the  persons  entitled  to 
said  water,  as  aforesaid,  or  to  any  of  them,  is  unfounded, 
invalid,  and  without  any  right  whatever.  Fourth— That 
the  right  to  use  eleven  cubic  feet  per  second  of  -the  waters 
of  said  Woods  Creek,  measured  at  a  point  west  of  the 
land  of  the  said  George  W.  Pratt  where  the  ditch  called 
the  New  South  Ditch  leaves  said  Pratt  Creek,  and  also 
measured  on  what  is  called  Pratt's  Ditch  just  west  of 
said  Pratt's  land  at  the  point  where  the  ditches  fork,  and 
the  ownership  of  the  right  to  divert  a  sufficient  quantity 
of  the  waters  of  said  Woods  Creek  at  the  point  of  loca- 
tion of  the  dam  where  said  stream  diverges  from  Pratt 
Creek  to  reach  the  point  of  measurement  and  supply  the 
quantity  of  water  above  stated,  to  wit,  eleven  cubic  feet 
per  second,  be  and  the  same  is  hereby  established,  quieted, 
and  confirmed  in  said  defendant  George  W,  Pratt,  and  in 
the  said  persons  entitled  to  the  estate  of  said  Catherine 
West,  deceased,  in  the  matter  of  her  estate,  subject  to 
the  rights  of  the  administrator  of  her  estate  pending  the 
administration  thereof,  as  against  the  adverse  claims  of 
said  plaintiff;  and  that  said  plaintiff,  and  all  persons 
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claiming  under  him,  his  attorneys,  agents,  servants, 
employees,  and  all  those  active  through  or  for  him,  be 
and  they  are  hereby  perpetually  restrained,  prohibited, 
and  enjoined  from  asserting  said  adverse  claims,  or  any 
thereof,  against  the  said  persons  entitled  to  the  said 
estate  of  said  Catherine  West,  in  the  matter  of  her  estate, 
or  against  the  administrator  of  her  estate." 

That  the  defendants  were  prior  appropriators  of  a  por- 
tion of  the  waters  of  Woods  Creek  is  shown  clearly  by 
the  evidence.  We  think,  also,  the  amount  of  water 
decreed  to  defendants  for  actual  irrigation  when  it  reaches 
their  lands  is  not,  according  to  the  evidence,  excessive. 

The  points  where  the  decree  determines  the  water  is 
to  he  measured,  however,  raisea  serious  question.  In  the 
findings  of  the  court  filed  in  the  case,  it  was  determined  as 
a  fact  that  it  required  at  least  1,645  miner's  inches  of 
water  at  the  dam  where  Pratt  Creek  leaves  Woods  Creek 
to  deliver  eleven  cubic  feet  per  second  at  the  designated 
points  of  measurement  According  to  the  findings,  less 
than  one-third  of  the  water  which  passes  the  dam  ever 
reaches  the  designated  points  of  measurement.  This 
immense  proportionate  loss  of  water  is  not  accounted  for 
by  other  appropriators  on  the  creek  using  the  same,  for 
the  amount,  if  any,  used  by  Beassie,  Hill,  or  Connell  is 
not  shown.  It  appears  from  the  evidence  that  Pratt 
Creek  runs  through  a  large  swamp  of  some  300  acres  in 
extent,  designated  on  the  map  and  lying  mainly  on  Hill's 
land,  and  that  this  swamp  absorbs  about  two-thirds  of 
the  waters  of  Pratt  Creek  which  enters  it.  No  satisfac- 
tory showing  appears  from  the  evidence  that  this  unusual 
waste  of  water  could  not  be  avoided.  Prom  the  evidence 
in  this  case,  it  appears  there  is  ample  water  in  Woods 
Creek  at  the  dam  where  the  water  is  diverted  by  means 
of  the  dam  into  Pratt  Creek  to  supply  the  requirements 
of  both  pluntiff  and  defendants  were  it  not  for  the  loss  of 
water  in  the  swamp  mentioned. 

We  think,  also,  it  appears  from  the  evidence  that  the 
defendants'  point  of  appropriation  and  diversion  is  at  the 
dam  where  Pratt  Creek  intersects  Woods  Creek,  and  that 
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their  prior  right  to  waters  of  Woods  Creek  should  be 
determined  as  at  this  point.  Conceding  that  defendants 
have  a  prior  right  to  so  much  of  the  waters  of  Woods 
Creek  as  will  deliver  eleven  cubic  feet  per  second  on  the 
west  line  of  defendant  Pratt's  land,  an  amount  of  water 
should  be  decreed  at  the  dam  on  Woods  Creek  as  will 
supply  such  an  amount  of  water  under  reasonable  and 
economical  methods  of  diversion.  The  rule  as  to  reason- 
able and  economical  use  of  water  applies  as  well  to 
methods  of  diversion  as  it  does  to  the  application  of  the 
water  to  the  land  itself.  The  topography  of  the  country 
and  the  character  of  the  soil  through  which  water  is  con- 
veyed to  the  point  of  use  must,  of  course,  be  taken  into 
consideration  in  determining  the  amount  of  water  to 
which  an  appropriator  is  entitled,  but  an  appropriator  has 
no  right  to  run  water  into  a  swamp  and  cause  the  loss  of 
two-thirds  of  a  stream  simply  because  he  is  following 
lines  of  least  resistance.  Such  a  method  of  diversion 
would  not  be  an  economical  use  of  the  water  providing 
another  reasonable  method,  under  all  the  circumstances, 
could  be  devised  to  avoid  such  loss,  even  though  it  occa- 
sioned some  additional  expense  to  the  appropriator.  It  is 
as  much  the  province  and  duty  of  the  trial  court  to  deter- 
mine whether  the  methods  adopted  for  diversion  are 
reasonable  and  economical  under  all  the  facts  of  the  case 
as  it  is  to  determine  the  amount  of  water  required  by  the 
appropriator  at  the  place  of  use.  There  is  in  moat  cases 
a  certain  amount  of  loss  from  the  point  of  diversion  to 
the  place  or  places  of  use,  and,  as  we  have  before  indi- 
cated, this  loss  will  vary  according  to  local  conditions. 
Where,  however,  in  the  absence  of  any  showing  what- 
ever justifying  it,  there  appears  to  be  a  loss  of  two-thirds 
of  such  a  large  volume  of  water  in  conveying  it  only 
about  three  miles,  reasonable  and  economical  methods  of 
diversion  will  not  be  deemed  to  have  been  shown. 

We  think  the  court  erred  in  holding  that  the  plaintiff 
had  not  performed  acts  essential  to  make  a  valid  appro- 
priation of  unappropriated  waters  of  Woods  Creek.  The 
evidence  shows  that  the  plaintiff  constructed  certain 
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dams  in  Woods  Creek  within  his  lands,  plowed  or  dug 
certain  ditches  for  the  purpose  of  diverting  water  over 
portions  of  his  land,  did  so  divert  the  water,  and  raised 
valuable  crops  on  the  land  so  irrigated;  that  he  removed 
a  portion  of  the  dam  in  Woods  Creek  which  defendants 
had  constructed  to  divert  the  water  into  Pratt  Creek  in 
order  to  let  a  portion  of  the  water  continue  in  its  regular 
course  down  Woods  Creek.  These  acts  were  done  prior 
to  the  adoption  of  the  statute  now  in  force  relative  to 
making  appropriations  through  means  of  applications 
through  the  office  of  the  state  engineer,  and  were  suf- 
ficient to  constitute  a  valid  appropriation  of  surplus  water, 
unless  the  contention  of  counsel  for  respondents  can  be 
sustained. 

It  is  urged  that  plaintiif's  appropriation  was  initiated 
in  trespass,  and  that  therefore  no  valid  appropriation 
could  be  made. 

The  alleged  trespass  consists  in  the  removal  of  a  por- 
tion of  the  dam  in  Woods  Creek,  constructed  by  defend- 
ants, for  the  purpose  of  allowing  a  portion  of  the  water 
to  continue  in  its  natural  course  down  the  creek.  It 
would  appear  that  the  dam  was  constructed  upon  public 
land  in  a  natural  water  course.  Defendants'  rights  and 
interest  in  said  dam  were  purely  usufructuary.  By  means 
of  a  dam,  an  appropriator  has  a  right  to  divert  whatever 
amount  of  water  he  may  apply  to  a  beneficial  use,  but  an 
appropriator  has  no  valid  right  in  appropriating  a  portion 
of  a  natural  stream  to  build  a  dam  that  will  divert  the 
entire  stream  so  as  to  successfully  assert  that  a  subse- 
quent appropriator  shall  not  interfere  with  such  dam  in 
order  to  make  an  appropriation  of  surplus  waters.  The 
rights  of  the  owners  of  the  dam  are  commensurate  with 
their  rights  to  the  water.  They  can  enjoin  interference 
therewith  only  when  such  interference  goes  beyond  the 
assertion  of  a  valid  right  in  another  to  locate  the  unap- 
propriated waters, 

A  subsequent  appropriator  should  not  interfere  with  a 
dam  of  a  prior  appropriator  unless  such  interference  is 
reasonably  necessary,  and  then  such  interference  should 
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be  such  as  not  to  injure  the  rights  of  the  prior  appropri- 
ator.  It  would  be  impossible  to  lay  down  any  hard  and 
fast  rule  as  to  when  and  when  not  a  subsequent  appro- 
priator  may  interfere  with  a  dam  in  a  natural  water 
course  ao  as  to  avail  himself  of  his  right  of  appropriation, 
and  each  case  must  be  determined  on  its  own  peculiar 
facts.  The  rights  of  the  respective  parties  should  never 
be  lost  sight  of.  The  rights  of  both  are  limited  by  the 
rule  of  a  reasonable  and  economical  use,  and,  when  a 
claim  is  asserted  beyond  this  limitation  for  the  purpose 
of  restricting  another's  right,  it  cannot  be  sustained. 

Weil  on  Water  Rights  in  the  Western  States,  page  480, 
says:  "A  dam  is  not  improper  per  se,  but  becomes  such 
when  it  is  the  means  of  taking  an  excess  of  water  over 
the  quantity  to  which  the  dam  owner  is  entitled"— citing 
Arr<yyo  D.  &  W.  Co.  v.  Baldwin,  155  Cal.  280, 100  Pac.  874. 

It  appears  from  the  evidence  that  the  defendants  had 
knowledge  that  plaintiff  was  taking  water  through  their 
dam  for  nearly  five  years  before  complaint  was  made. 
Defendant  Pratt,  one  of  the  joint  owners  of  the  dam, 
even  assisted  the  plaintiff  in  the  construction  of  his 
ditches,  knowing  that  the  water  to  be  conducted  therein 
must  come  from  Woods  Creek  and  past  the  dam.  The 
contention  that  plaintiff's  appropriation  was  void  because 
initiated  in  trespass,  we  think,  is  without  substantial 
merit  We  think  the  evidence  shows  that  plaintiff  has 
performed  acts  constituting  a  valid  appropriation  of  cer- 
tain of  the  unappropriated  waters  of  Woods  Creek,  and 
that  his  rights  therein  should  have  been  determined. 

A  complete  determination  of  the  questions  and  issues 
involved  in  this  ease  cannot  be  determined  properly  with- 
out a  new  trial,  and  it  is  therefore  ordered  that  the  judg- 
ment is  reversed  and  a  new  trial  granted. 
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[Nofl.  1888  and  1917] 
B.  A.  GAMBLE  AND  F.  S.  CHADBOURNE,  Pladj- 
tiffs-Respondbnt,  v.  L.  J.  HANCHETT,  Defend- 
ant; LAURA  C.  WRIGHT,  ERNEST  WRIGHT, 
AND  ANNIE  BEATRICE  WRIGHT,  Defendants- 
Respondent. 

DeWITT  CLINTON  BLAIR,  in  His  Own  Right,  and 
AS  Administrator,  with  the  Will  Annexed,  op 
THE  Estate  of  John  I.  Blair,  Deceased,  SILVER 
PEAK  MINES  AND  THE  SILVER  PEAK  GOLD 
MINING  COMPANY,  Defendants-Appellant. 

1.  Mines  and  Minerals— Optionh— Equitable  KELtEp. 

Pereons  claiming  an  equitable  interpat  in  mining  property 
under  options  after  it  has  been  made  immensely  valuable  by 
the  efforts  of  others  must  show  good  faith  on  their  part,  ability 
and  readiness  to  perform  their  contract  within  the  time  fixed, 
and  absence  of  laches. 

2.  Mines  and  Minerals— Laches— Mining  Transactions. 

The  doctrine  of  laches  is  not  particularly  applicable  to  min- 
ing transactions.  As  to  such  properties,  parties  interested  are 
required  to  be  nctive  and  vigilant  in  asserting  their  rights. 

3.  Laches. 

Facta  reviewed  are  held  to  constitute  laches. 

4.  Fraud- Effect  of  on  Property  Kightb  Enhanced  in  Vauie. 

If  property  has  been  acquired  by  fraud,  or  in  utter  disregard 
of  the  rights  of  others,  and  such  property  subsequently  becomes 
of  great  value,  the  person  defrauded  would  not  for  that  reason 
alone  be  debarred  from  recovering  possession,  even  though  he 
reaped  an  increment  entirely  disproportionate  to  any  efforts  put 
forth  by  himself. 

5.  Judgment— Con cmsrvENE 88. 

Where  plaintiffs'  rights  in  mining  property  under  contracts 
were  subordinate  to  those  of  another,  they  were  cut  off  by  judg- 
ments cutting  off  such  person's  rights. 

6.  Idem. 

Where  W.  assigned  an  option  in  his  uame  to  H.;  requested 
6.,  the  owner  of  the  property  optioned,  t«  deal  witbH.;  accepted 
whatever  interest  he  retained  as  subordinate  to  H.— a  judgment 
obtained  by  S.,  cutting  off  all  rights  of  H.,  under  such  option  is 
binding  on  W. 
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7.  Mines  and  Minerals— Action  to  Recover  Interest— Evi- 

RENCE— Sufficiency. 

In  an  action  to  recover  interests  in  mining  property  under 
options,  evidence  held  insufficient  to  suBtain  recovery  on  a  theory 
of  fraod,  of  continuing  options,  of  the  existence  of  a  partner- 
ship, or  of  knowledge  by  defendanU  of  the  existence  of  such 
partnership. 

8.  Judgment— Found  in  Federal  Court— Cosclubiveneds  is 

State  Court. 

A  judgment  obtained  in  a  federal  court  is  not  binding  on  par- 
ties litigant  in  a  state  court  who  were  not  made  parties  to  the 
action  in  such  federal  court  and  whose  rights  were  not  subordi- 
nate to  rights  of  a  party  or  parties  therein,  and  if  deemed  errone- 
ous may  be  disregarded. 

9.  Appeal  and  Error— Statement  on  Appeal— Nkckbhity, 

Absence  of  statement  on  appeal  is  unobjectionable  where  coun- 
sel have  stipulated  that  the  statement  on  motion  tor  a  new  trial 
shall  be  considered  as  a  statement  on  appeal. 
10,  Appeal  and  Erbor— Statement  on  Appeal— Sufficiency. 

Under  Comp.  Laws,  3804,  which  provides  that  a  statement  on 
appeal  is  presumed  to  contain  all  the  evidence,  a  statement  need 
not  contain  a  certificate  that  it  contains  all  the  material  evidence 
in  the  case. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District  of  the  State  of  Nevada,  Washoe  County ;  W.  H.  A. 
Pike,  Judge. 

Action  hy  B.  A.  Gamble  and  F.  S.  Chadbourne  against 
L.  J.  Hanchett,  The  Silver  Peak  Mines,  and  others.  Judg- 
ment for  plaintiffs  and  defendants  Wrights.  The  Silver 
Peak  Mines  and  others  appeal.    Reversed. 

Statement  of  Facts 
The  mining  properties  sought  to  be  aifected  by  this 
proceeding  are  situated  in  Esmeralda  County  and  for 
nearly  a  half  century  have  been  generally  known  as  the 
Silver  Peak  Mines.  Prior  to  1877  they  belonged  to  a 
corporation  known  as  the  Silver  Peak  and  Red  Mountain 
Gold  and  Silver  Mining  Company,  incorporated  under  the 
laws  of  New  York  in  1866.  This  corporation,  being 
unable  to  meet  its  obligations,  all  of  its  properties  were 
sold  in  March,  1877,  to  John  D.  Vail  and  Charles  E.  Vail. 
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In  September,  1877,  the  defendant  company,  the  Silver 
Peak  Mines,  was  incorporated  under  the  laws  of  New  York 
by  John  I.  Blair  and  associates  and  the  properties  bought 
by  the  Vails  were  conveyed  to  it  in  return  for  stock  issued 
to  them.  This  stock  was  later  transferred  to  John  I. 
Blair  who  thereafter  owned  the  great  majority  of  the 
shares  of  the  company;  but  some  few  shares  were  held 
by  other  parties  who  paid  for  them  in  cash  at  the  time 
of  the  organization  of  the  company.  Such  parties  were 
Chas.  J.  Canda,  James  R.  Young,  Clarence  G.  Mitchell, 
Chas.  Scribner,  Frederick  Mead  and  DeWitt  Clinton  Blair. 

The  board  of  directors  at  one  time  or  another  included 
the  following  persons:  DeWitt  Clinton  Blair,  John  I. 
Blair,  Chas.  J.  Canda,  Frederick  Mead,  Wm.  H.  Vail  and 
Chas.  Scribner.  Mr.  DeWitt  C.  Blair  was  president  and 
Mr.  Chas.  J.  Canda  secretary. 

In  1879  the  Silver  Peak  Mines,  being  indebted  to  John 
I.  Blair  in  the  sum  of  $204,000  for  moneys  advanced  by 
him  to  that  company  for  the  purchase  and  development 
of  its  properties,  gave  him  its  seven  bonds  aggregating 
that  amount,  bearing  interest  at  10  per  cent,  and  to  secure 
payment  of  the  same  executed  a  mortgage  of  all  its  prop- 
erties, which  mortgage  was  thereafter  recorded  in  Esme- 
ralda County  in  May,  1880. 

The  corporation  having  no  ready  money,  John  I.  Blair, 
from  time  to  time  after  the  issuance  of  the  mortgage  to 
him,  advanced  additional  funds  on  its  behalf,  the  amount 
of  these  advances  in  1898  being  about  $68,000.  During 
this  period  the  corporation  also  acquired  additional  min- 
ing claims  which  were  not  subject  to  the  mortgage  of 
1879. 

John  I.  Blair,  who  was  bom  in  1802,  resided  in  Blairs- 
town.  New  Jersey,  and  subsequent  to  1890  rarely  left 
home,  conducting  his  business  affairs  by  correspondence 
and  interviews  with  those  who  came  to  his  home.  D.  C. 
Blair  and  Chas.  J.  Canda,  president  and  secretary,  respect- 
ively, of  the  Silver  Peak  Mines,  resided  and  had  their 
offices  in  New  York  City. 

In    the    spring  of    1893,  the  plaintiff  Gamble,  then 
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unknown  to  any  of  the  defendants  except  L,  J.  Hanchett, 
went  to  New  York  with  letters  of  introduction  to  John  I. 
Blair.  He  did  not  then  or  at  any  other  time  meet  John 
I.  Blair,  but  had  several  interviews  with  Chas.  J.  Canda 
and  also  met  D.  C.  Blair.  While  in  New  York  the  plaintiff 
Gamble  addressed  a  letter,  dated  New  York,  March  6, 
1893,  to  "Messrs.  Blair,  Canda,  et  oZ.," proposing  to  pur- 
chase the  property  of  the  Silver  Peak  Mines  for  the 
sum  of  $450,000,  subject  to  the  provisions  of  an  option 
requested  to  be  griven  upon  the  property,  "extending- 
over  a  period  of  eight  months,  with  full  privilege  to  enter 
on  the  property  to  investigate  it  and  make  milling  tests. " 
In  response  to  this  proposition  of  the  plaintiff  Gamble, 
Mr.  Canda  obtained  for  him  from  John  I.  Blair  the  fol- 
lowing letter:  "Blairstown,  N.  J.,  March  9,  1893.  B.  A. 
Gamble,  Esq.— Dear  Sir:  I  herebyoifer  to  sell  to  you  all 
the  shares  of  the  Silver  Peak  Mines,  a  company  organized 
under  the  laws  of  the  State  of  New  York,  owning  gold 
and  silver  mines  in  the  Silver  Peak  and  Red  Mountain 
Mining  Districts,  Esmeralda  County,  Nevada,  also  the 
mill  property  at  Silver  Peak,  for  the  price  of  five  hundred 
thousand  dollars  ($500,000),  to  be  paid  as  follows,  viz: 
Two  hundred  thousand  dollars  ($200,000)  on  or  before  the 
first  day  of  November,  1893,  and  the  balance  at  the  rate 
of  one  hundred  thousand  dollars  ($100,000)  semiannually 
with  interest  at  six  per  cent  (6  per  cent),  on  the  balance 
of  the  purchase  money  remaining  unpaid,  said  balanceof 
purchase  money  to  be  secured  by  mortgage  on  the  prop- 
erty. Such  company  to  be  free  and  clear  of  all  other 
indebtedness.  You  are  to  be  at  liberty  to  thoroughly 
investigate  the  property,  to  make  any  surveys  which  you 
may  desire,  to  mine  ore  from  the  gold  mines  and  work  it 
in  the  mill,  the  resulting  proceeds  of  such  workings  to  be 
paid  to  the  Silver  Peak  Mines,  unless  you  shall  purchase 
the  property,  in  which  case  the  same  is  to  become  a  part 
of  the  purchase  money.  Any  work  that  you  may  do  on 
the  mines,  and  all  and  every  expense  of  any  kind  that 
you  may  make  or  assume,  is  to  be  for  your  own  account. 
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and  neither  the  Silver  Peak  Mines  nor  myself  are  to  be 
under  any  circumstances  chargeable  with  any  part  of  it 
And  in  all  your  dealingfs  proper  notice  is  to  be  given  that 
the  work  done  by  you  or  by  your  agents  is  for  and  on 
your  own  account,  and  that  the  company  will  not  be 
responsible  for  any  work  done  nor  any  supplies  con- 
tracted for  by  you.  It  is  specially  understood  that  unless 
two  hundred  thousand  dollars  ($200,000)  o£  the  purchase 
money  shall  be  paid  on  or  before  the  first  day  of  Novem- 
ber, 1893,  and  a  contract  entered  into  for  the  payment  of 
the  balance  of  the  purchase  money,  this  letter  shall  be 
void  and  of  no  effect.     Yours  truly,  John  I,  Blair." 

On  March  7, 1893,  C.  J.  Canda  wrote  to  M.  P.  Tarpey  of 
Alameda.  Cal.,  the  following  letter:  "No.  11  Pine  Street, 
New  York,  March  7.  1903  (1893).  My  dear  Mr.  Tarpey: 
Being  interested  with  Mr.  John  I,  Blair  in  the  Silver  Peak 
and  Red  Mountain  Mines  of  Nevada,  your  letter  to  Mr. 
Blair,  dated  20th  inst  (ult),  introducing  Mr.  B.  A.  Gam- 
ble, has  been  delivered  to  me,  and  I  have  had  two  con- 
versations with  Mr.  Gamble.  He  wants  us  substantially 
to  give  him  an  option  on  our  mines  until  November  next, 
with  a  right  to  enter  upon  them,  work  the  ores,  etc. — in 
other  words,  to  make  a  full  and  exhaustive  examination 
before  he  determines  whether  he  will  buy  it  I  presume 
it  is  right  that  he  should  have  such  opportunity,  but  as 
he  declines  to  give  anything  for  the  option  we  think  that 
we  ought  to  be  particular  to  know  with  whom  we  are 
dealing.  Mr.  Gamble  has  given  me,  besides  your  name, 
the  names  of  Messrs.  R.  B.  Milroy  and  W,  W.  Johnson  of 
San  Francisco,  and  John  Gallagher  of  Mason  Valley.  He 
admits  that  there  are  other  parties  to  be  interested  with 
him,  but  states  that  he  is  not  at  liberty  to  give  their 
names.  Your  letter  introducing  Mr.  Gamble  is  very  well 
as  far  as  it  goes,  but  you  do  not  say  anything  as  to  his 
integrity,  methods  of  dealing,  etc.,  so  that  I  have  con- 
cluded to  ask  you  to  give  me  all  the  information  that  you 
can  about  Mr.  Gamble.  We  feel  that  in  turning  over  the 
property  to  him  in  the  way  that  he  wants  it  we  ought  to 
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know  all  about  him.  I  shall  be  very  glad  if  you  will 
write  me  as  fully  as  you  can,  confidentially,  or  otherwise, 
as  you  may  please.     •    •     *" 

The  plaintiff  Gamble  replied  to  the  letter  of  John  I. 
Blair  of  March  9th,  as  follows:  "New  York,  March  11, 
1893.  Hon.  John  I.  Blair— Dear  Sir:  I  hereby  acknowl- 
edge receipt  of  your  letter  of  9th  insL,  of  which  the 
foregoing  is  a  copy,  and  I  hereby  agree  in  good  faith  to 
thoroughly  investigate  the  property  with  a  view  to  pur- 
chasing the  same  on  the  terms  stated.  Yours  truly,  B.  A 
Gamble." 

On  March  25,  1893,  C.  J.  Canda  wrote  to  the  plaintiff 
Gamble  in  San  Francisco  the  following  letter:  "Dear  Sir: 
Since  I  saw  you  I  have  seen  Mr,  Tarpey,  who  arrived 
here  a  few  days  ago  on  his  way  to  Washington.  I  am 
glad  to  say  that  he  tells  me  that  the  transactions  that  he 
had  with  you  were  entirely  satisfactory  to  him.  Of  course 
it  is  pleasing  for  us  to  know  this.  I  should  be  very  glad 
if  you  would  write  me  from  time  to  time  keeping  me 
informed,  so  far  as  it  is  proper  for  us  to  know,  what 
progress  you  are  making,  and  I  should  like  to  know,  also, 
if  you  can  consistently  tell  me,  the  names  of  all  the  par- 
ties associated  with  you  in  the  proposed  Silver  Peak  pur- 
chase. You  can,  of  course,  appreciate  that  it  will  be 
satisfactory  for  us  to  know  this.  The  information  can 
be  entirely  confidential,  if  desired.  Of  course  I  have  not 
written  to  Mr.  Wasson.  I  am  waiting  to  hear  from  him 
that  you  have  delivered  him  the  letter.  If  I  could  know 
just  when  you  were  to  deliver  him  that  letter,  I  might 
properly  write  him  at  a  time  so  that  he  would  get  another 
letter  from  me  at  about  the  same  time  or  very  soon 
after." 

On  May  23,  1893,  C.  J.  Canda  wrote  to  the  plaintiff 
Gamble  as  follows:  "Dear  Sir:  I  have  just  received  a 
letter  from  Mr.  Wasson,  dated  May  17th,  from  which  I 
learn  that  you  have  visited  Silver  Peak,  remaining  there 
only  two  or  three  days.  I  had  supposed  that  by  this  time 
you  would  be  doing  some  active  work  there,  with  a  view 
of  informing  yourself  as  to  the  value  of  the  property.    I 
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am  very  curious  to  know  whether  you  succeeded  in 
acquiring  the  Chiatovich  Ranch  and  whether  you  are 
otherwise  prepared  with  a  view  of  availing  yourself  of 
the  option  which  was  given  you.     Kindly  let  me  know." 

On  the  5th  day  of  August.  1893,  the  plaintiffs  Gamble 
and  Chadboume  entered  into  the  following  agreement: 

"  For  value  received  I  have  on  this  fifth  day  of  August, 
1893,  sold,  conveyed,  transferred,  assigned  and  set  over 
to  F.  S.  Chadboume.  of  San  Francisco,  an  undivided  one- 
half  interest  of  all  my  right,  title,  property,  options,  priv- 
ileges, gains  and  profits  in  or  hereafter  arising  or  to  arise 
from  any  and  all  transactions,  operations  and  business 
embraced  in  and  contemplated  by  the  terms  of  the  within 
instrument,  executed  by  John  I.  Blair,  on  the  date  of 
March  9, 1893.  And  I  have,  on  this  fifth  day  of  August, 
1893,  made,  executed  and  delivered  to  said  F.  S.  Chad- 
bourne,  a  duplicate  of  this  agreement  and  transfer, 
which  I  declare  to  be  in  effect,  and  for  all  intents,  uses 
and  purposes  as  if  such  assignment  were  made  on  such 
original  instrument  now  and  hereby  endorsed,  signed, 
made  and  executed  by  me.  Witness  my  hand  the  day 
and  year  first  above  written.  B.  A.  Gamble.  F.  S.  Chad- 
boume." 

On  August  11.  1893,  plaintiff  Gamble  wrote  to  C.  J. 
Canda  as  follows:  "Dear  Sir:  1  leave  tonight  for  Silver 
Peak,  with  two  experts  and  parties  interested,  to  make 
final  examination.  Owing  to  the  financial  conditions  of 
affairs.  I  have  been  unable  to  get  my  people  together 
until  now.     You  will  hear  from  me  on  my  return. " 

On  August  18, 1893,  Canda  wrote  to  Gamble  as  follows: 
"Dear  Sir:  I  have  received  your  favor  of  the  11th  inst, 
and  am  very  glad  to  learn  that  you  are  about  to  visit  Sil- 
ver Peak  with  two  experts  and  the  parties  interested  to 
make  a  final  examination  of  the  property.  I  trust  that 
such  examination  will  prove  satisfactory  and  that  you 
will  communicate  with  me  again  on  your  return." 

On  August  28,  1893,  Gamble  wrote  to  Canda  a  letter  in 
which  he  says;  "I  have  just  returned  with  the  parties 
interested  with  me  in  the  purchase  of    Silver  Peak. 
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They  took  three  of  the  very  best  experts  in  this  western 
country  there.  They  were  J.  J.  Crawford,  State  Mineralo- 
gist, H.  J.  Roar  of  Placerville  and  Jeff  Doolittle.  •  •  • 
(Here  follows  description  of  the  condition  of  the  property 
as  a  result  of  the  examination.)  In  the  condition  your 
property  is  now  all  you  have  to  show  is  worked-out 
stopes,  valueless  dumps  and  barren  croppings;  under 
these  circumstances  everything  depends  on  future  devel- 
opment The  contract  that  I  now  have  is  too  high 
priced,  as  you  have  nothing  to  sell  but  future  possibili- 
ties. The  people  interested  were  prepared  to  take  your 
property  at  the  price,  if  the  property  showed  that  valua- 
tion; but  it  does  not.  If  you  will  modify  the  contract, 
we  will  give  you  one  of  the  best  companies  in  the  state 
and  will  develop  these  mines  systematically,  that  will 
cost  in  the  neighborhood  of  one  hundred  thousand  dol- 
lars. The  parties  interested  will  be  very  satisfactory  to 
you,  some  of  whom  were  out  to  see  the  property.  They 
were  P.  S.  Chadbourne  of  this  city,  representing  himself, 
Frank  McLaughlin  of  Santa  Cruz,  J.  B.  Wright  of  Sacra- 
mento, Jeff  Doolittle,  representing  Doolittle  &  Gould  of 
Nevada  City,  D.  A.  Bender  of  Carson  City,  Nevada,  rep- 
resenting D.  O.  Mills.  The  proposition  to  bring  water  to 
these  mines  from  the  White  Mountains  is  an  absurdity, 
as  there  is  nothing  there  to  bring  water  for;  if  the  mines 
develop  then  that  could  be  done,  but  now  it  would  be  a 
very  unwise  thing  to  do.  Enclosed  you  will  find  a  copy 
of  assays." 

To  this  letter  Canda  replied  of  date  September  11, 1893. 
as  follows:  "Dear  Sir:  I  have  just  received  your  favor 
dated  August  28th,  postmarked  San  Francisco  5th  inst., 
and  I  note  all  that  you  say.  Under  the  circumstances, 
you  will  not,  of  course,  avail  yourself  of  the  option  which 
Mr.  Blair  gave  you,  and  I  will  be  obliged  if  you  will  cancel 
it  and  return  it  to  me.  Of  course  it  will  expire  on  the  1st 
of  November,  but  as  I  have  a  party  here  desiring  to  nego- 
tiate for  the  property  I  should  like  to  have  this  option 
back,  that  I  may  be  free  to  deal  with  him." 

On  October  10,  1893,  Gamble  wrote  to  Canda  as  fol- 
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lows:  "  Dear  Sir:  If  you  will  send  any  well-known  expert 
to  Silver  Peak  and  he  does  not  report  the  condition  of 
the  property  exactly  as  we  did,  we  will  agree  to  pay  the 
expenses  of  his  report.  We  had  an  examination  made  by 
three  of  the  best  experts  here  at  a  cost  of  $2,600,  and  they 
would  not  recommend  the  purchase  under  the  contract  I 
hold;  however,  they  did  not  say  there  was  not  a  mine 
there,  or  a  show  for  one.  We  consider  that  we  have  acted 
in  good  faith  with  you,  spent  our  own  money  for  examina- 
tion, which  is  not  done  by  any  one,  either  in  this  country  or 
England;  therefore,  we  ought  to  be  considered,  firstly,  if 
our  proposition  is  as  favorable  as  any  one  else.  No  one 
will  purchase  the  property  until  first  examining  it,  and 
then  their  proposition  will  not  be  any  better  than  ours, 
besides,  all  this  takes  time.  We  will  give  you  $500,000, 
payable  $100,000  per  year,  and  will  erect  mill  and  hoisting 
works,  etc.,  all  to  revert  to  you,  in  case  we  do  not  fulfil 
the  contract.  If  you  think  favorably  of  thia  proposition, 
Messrs.  Tarpey  and  Chadbourne  will  go  to  New  York  to 
confer  with  you." 

On  October  17,  1893,  Canda  wrote  to  Gamble  as  fol- 
lows: "Dear  Sir:  I  have  received  your  letter  of  10th 
instant  and  thank  you  for  the  same.  As  I  wrote  you  on 
the  11th  ultimo,  a  party  here  desires  an  option  on  our 
Silver  Peak  property  and  we  desire  to  give  it  to  him, 
unless  you  are  to  purchase  it  Believing  that  you  have 
acted  in  good  faith  we  desire  to  deal  with  you;  on  receiv- 
ing proper  assurances  that  you  will  erect  mill,  works,  etc., 
we  would  be  willing  to  give  you  more  time  in  which  to 
make  payment  than  provided  in  the  contract  which  you 
hold.  We  will  therefore  be  pleased  to  see  Messrs.  Tarpey 
and  Chadbourne  if  they  will  come  immediately.  You  will 
understand  that  under  the  circumstances  that  we  have 
a  possible  buyer  anxious  to  make  examinations  of  the 
property,  we  should  not  be  asked  to  run  the  risk  of  losing 
an  opportunity  of  selling.  If  you  will  telegraph  me  on 
receipt  of  this  that  your  agents  are  coming,  I  shall  hold 
the  matter  open.  If  I  receive  nothing  from  you  before 
the  lat  November  we  will  consider  the  matter  at  an  end." 
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On  October  25,  1893,  Gamble  telegraphed  to  Canda.  as 
follows:  "Will  start  with  Chadbourne  for  New  York 
November  1st  or  before." 

On  October  30,  1S93,  plaintiff  Gamble  signed  and  deliv- 
ered to  F.  S.  Chadbourne  and  J.  B.  Wright  the  following 
receipt  and  agreement;  "San  Francisco,  Cal.,  Oct.  30, 
1893.  Rec'd  of  F.  S.  Chadbourne  and  J.  B.  Wright  the 
sum  of  two  hundred  and  fifty  dollars  and  transportation 
to  Chicago  and  return,  for  which  I  agree  to  go  to  New 
York  and  try  to  obtain  a  bond  on  the  Silver  Peak  Mining 
Co.  property,  situated  in  Esmeralda  Co.,  Nevada,  from 
Jno.  I.  Blair,  and  I  hereby  agree  to  transfer  to  said  Chad- 
bourne and  Wright  a  one-third  interest  each  in  such  bond 
as  I  may  acquire.  B,  A.  Gamble."  Endorsed:  "Receipt 
from  B.  A.  Gamble  for  $250,  Oct  30. '03." 

On  November  1,  1893,  Gamble  wired  to  Canda  from 
Sacramento  as  follows:  "I  leave  tonight,  will  be  on  hand 
Monday  morning." 

On  November  13,  1893,  J.  I.  Blair  wrote  to  plaintiff 
Gamble  as  follows:  "Blairstown,  N,  J..  November  13, 
1893.  Dear  Sir:  On  the  condition  that  you  will  before 
the  31st  day  of  December  next  secure  the  incorporation 
of  a  company  contemplated  in  the  annexed  draft  of  con- 
tract—the subscription  to  the  capital  stock  to  be  by  par- 
ties of  acknowledged  responsibility  and  satisfactory  to 
me— I  hereby  promise  and  engage  to  secure  the  execution 
of  said  contract  by  said  Silver  Peak  Mines.  Yours  truly, 
John  I.  Blair." 

The  annexed  draft  of  contract,  accompanying  the  said 
letter  of  November  13th,  was  substantially  in  the  same 
form  as  the  Hanchett  option  hereafter  set  out. 

On  December  7, 1893.  Gamble  wrote  to  Canda  the  fol- 
lowing letter:  "Dear  Sir;  We  have  incorporated  the 
'Silver  Peak  Gold  and  Silver  Mill  and  Mining  Company' 
with  a  capital  of  $2,000,000.  The  articles  of  incorpora- 
tion will  be  returned  from  Sacramento  the  middle  of  next 
week.  As  I  told  you  while  in  New  York  that  I  did  not 
think  the  time  sufficient.  I  now  find  this  to  be  the  case, 
owing  to  the  holidays  and  the  first  of  the  year  being  so 
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near  at  hand;  besides,  the  midwinter  fair  is  occupying 
everyone's  time  and  attention;  especially  with  the  R,  R. 
people.  We  expect  to  have  Geo.  Crocker  take  a  'block' 
of  stock,  as  I  told  you,  and  we  cannot  reach  him  until 
after  Jan,  1.  We  want  sufficient  time  to  make  a  good, 
strong  company,  and  not  jeopardize  our  plans,  therefore 
we  suggest  that  the  time  be  extended  to  Apr.  1,  '94.  As 
soon  as  papers  are  returned  from  Sacramento  you  will 
receive  official  communication  from  Pres.  of  Company, 
F.  S.  Chadboume." 

On  December  13, 1893,  Canda  wrote  to  Gamble  as  fol- 
lows: "Dear  Sir:  I  have  to  acknowledge  the  receipt  of 
your  favor  of  7th  inst,  and  I  note  what  you  say.  While 
I  can  understand  that  for  the  reasons  that  you  state  you 
require  a  little  more  time  to  secure  subscriptions  to  the 
proposed  company,  I  do  not  see  why  it  should  be  neces- 
sary to  give  you  until  the  1st  April  next,  nor  do  I  think 
that  Mr.  Blair  would  be  willing  to  do  so.  I  am  writing 
him  today  asking  him  to  give  you  until  the  Ist  of  Febru- 
ary, which  I  have  no  doubt  he  will  be  willing  to  do.  I 
will  write  you  as  soon  as  I  hear  from  him  in  reply." 

On  December  15,  1893,  Canda  transmitted  to  Gamble 
the  following  letter  of  John  I,  Blair:  "Dear  Sir:  Confirm- 
ing my  letter  of  the  13th  ultimo,  I  hereby  ^ree  that  you 
shall  have  until  the  first  day  of  February,  1894,  to  fulfil 
the  conditions  expressed  in  my  said  letter." 

On  January  2, 1894,  Canda  wrote  to  P.  S.  Chadboume  as 
follows:  "Dear  Sir:  I  have  duly  received  your  favor  of 
twenty-third  ultimo  and  note  what  you  say.  I  regret  very 
much  that  you  did  not  come  on  with  Mr.  Gamble  last  fall. 
As  it  was  I  thought  I  had  made  it  clear  to  him,  and  also  in 
the  proposed  contract,  copy  of  which  he  took  with  him, 
as  to  just  what  Mr.  Blair  is  witling  to  do.  It  seemed  as 
if  it  would  not  be  possible  to  have  individual  parties 
assume  the  responsibilities  which  would  naturally  be 
required  by  the  seller,  so  the  suggestion  was  made  that  a 
corporation  be  organized  with  a  limited  liability  which 
would  have  shares  enough  subscribed  by  responsible 
parties  to  satisfy  Mr.  Blair.    Of  course,  all  this  was  done 
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on  the  supposition  that  you  had  examined  the  property 
last  summer  and  were  satisfied  to  go  on  with  the  busi- 
ness. I  did  not  know  until  the  receipt  of  your  letter  that 
you  had  not  had  the  fullest  opportunity  to  investigate 
the  property  in  every  way.  Indeed,  Mr.  Wasson  was 
instructed  to  allow  Mr.  Gamble  to  mine  ores  and  reduce 
them  in  our  mill  if  he  saw  fit  to  do  so,  and  he  was  also 
instructed  to  give  hira  every  assistance  possible  in  the 
way  of  information  and  advice;  that  you  may  see  just 
what  he  was  directed  to  do,  I  send  you  enclosed  copy 
of  a  letter  to  Mr.  Wasaon,  which  was  handed  to  Mr, 
Gamble,  and  which  I  beheve  he  never  delivered  to  Mr. 
Wasaon.  Indeed,  Wasson  wrote  me  that  Mr.  Gamble's 
examination  was  very  hurried;  that  he  and  his  party 
remained  at  the  Peak  over  one  night  only.  As  I  have 
repeatedly  stated  to  Mr.  Gamble  we  do  not  expect  him 
and  his  friends  to  purchase  the  property  until  they  are 
entirely  satisfied  that  it  is  valuable,  and  we  have  desired 
to  give  him  every  opportunity  to  satisfy  himself;  indeed, 
he  has  now  had  over  nine  months  to  do  so.  Mr.  Wasson 
is  employed  at  ninety  dollars  per  month  to  look  after  the 
property  and  to  keep  us  advised.  I  believe  Mr.  Blair 
permitted  him  last  year  to  do  some  little  work  on  the 
mines,  which  may  not  have  been  entirely  wise,  but  it  has 
enabled  him  to  take  care  of  the  property  without  cost  to 
us;  indeed,  he  has  remitted  us  some  little  money.  Mr. 
Harris  was  sent  to  Silver  Peak  some  years  ago  as  assistant 
treasurer  of  the  company  at  a  salary.  He  has  been  there 
so  long  and  has  made  so  many  locations  of  his  own  that 
he  seems  to  have  concluded  that  he  owns  the  whole 
country,  but  after  all  he  is  only  a  visionary  crank.  We 
owe  him  nothing  whatever;  indeed,  he  is  a  defaulter,  as 
I  am  informed,  from  one  of  Mr.  Blair's  companies  by 
which  he  was  formerly  employed.  I  know  nothing  of 
Mr.  Chiatovich  'claiming  the  buildings  at  the  mine.' 
There  are,  so  far  as  I  know,  no  buildings  at  the  mine  that 
have  any  great  value.  As  I  have  stated  to  Mr.  Gamble, 
we  have  a  party  who  is  very  anxious  to  take  up  the  Silver 
Peak  business.     We  have  gone  on  with  Mr.    Gamble 
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because  we  believe  that  in  good  faith  he  had  investigated 
the  property  and  that  he  was  ready  to  act  upon,  and  we 
want  to  go  on  with  him  if  he  will  satisfy  us  that  the 
company  which  he  has  organized  has  secured  the  sub- 
scriptions to  its  capital  stock  as  per  Mr.  Blair's  letter, 
and  that  such  company  is  ready  to  enter  into  the  pro- 
posed contract.  On  the  other  hand,  if  he  will  not  do  so 
promptly,  we  want  to  go  on  with  this  other  party,  not 
desiring  to  fall  between  two  stools.  Under  these  circum- 
stances I  shall  hope  to  hear  promptly  what  are  your  and 
his  intentions  as  to  entering  into  the  contracts  as  pro- 
posed in  Mr.  Blair's  letter  of  November  13, 1893." 

On  January  12,  1894,  Gamble  wrote  to  Canda,  as  fol- 
lows: "Dear  Sir:  I  read  your  letter  to  Col.  Chadboume 
today  and  after  digesting  the  contents  have  concluded 
that  the  quickest  way  to  adjust  this  whole  matter  is  for 
Chadboume  to  go  to  New  York— then  you  can  under- 
stand what  he  wants,  and,  besides,  know  with  whom  you 
are  doing  business.  Their  idea  is  to  place  this  scheme  on 
a  firm  foundation  from  the  start,  and  in  order  to  accom- 
plish this  they  are  willing  to  spend  their  money  to  open 
up  the  mines,  and  place  the  property  in  shipshape  con- 
dition. Then  they  can  get  a  report  from  an  expert 
(which  will  have  a  commercial  value)  after  which  they 
will  have  no  trouble  in  raising  money.  Under  the  con- 
ditions of  the  proposed  contract  that  we  now  hold,  they 
are  in  a  position  to  be  '  dictated  to'  by  outside  parties, 
which,  of  course,  they  wish  to  avoid.  The  desired  change 
in  the  contract  will  not  materially  change  your  position 
in  contract,  but  ours.  You  stated  in  your  letter  to  Chad- 
bourne  that  I  had  a  letter  from  you  granting  me  the 
privilege  of  making  any  examinations  that  1  saw  fit, 
which  is  true,  but  that  I  failed  to  deliver  said  letter  is  not 
true.  I  was  at  the  mine  one  week,  but  when  Chadboume 
and  party  went  out  they  remained  but  two  days,  because 
his  three  experts  assured  him  that  the  property  was  not 
worth  the  money  under  the  contract  I  had,  Wasson  does 
not  want  you  to  sell  the  mine,  for  the  simple  reason  that 
he  wants  to  'work'  it  himself,  and  impedes  the  progress 
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of  any  examination.  I  am  satisfied  that  if  you  offer  the 
sutrgeation  with  which  I  opened  thi3  letter,  Mr.  Chad- 
bourne  will  act  upon  it  and  go  to  New  York,  and  this 
matter  can  be  settled  satisfactorily,  to  alt,  and  at  once. 
You  will,  of  course,  consider  this  su^estion  as  confiden- 
tial, for  which  no  reply  is  necessary  (to  me) .  My  private 
address  is  309  5th  St  If  you  act  upon  my  suggestion, 
and  at  once,  I  am  sure  it  will  have  the  desired  effect" 

On  January  18, 1894,  Canda  wrote  to  Gamble  as  follows: 
"Dear  Sir:  I  have  just  received  your  letter  of  12th  instant 
and  I  note  what  you  say.  There  will  be  no  necessity  of 
my  writing  to  Mr.  Chadbourne,  as  you  suggest  as  I  have 
a  letter  from  him,  dated  Sacramento,  January  12tfa,  in 
which  he  says;  'We  have  about  reached  the  conclusion 
that  in  order  to  do  anything  it  will  be  necessary  for  some 
of  us  to  go  New  York  and  have  a  talk  with  you.  It  is 
utterly  impossible  for  me  to  get  away  at  the  present 
time  and  we  have  concluded  to  send  on  Mr.  L.  J.  Han- 
chett  I  will  write  you  additional  in  a  day  or  two.'  I 
am  fearful  that  all  this  wilt  make  delay,  which  is  some- 
what embarrassing,  for  we  have  two  parties  wishing  to 
enter  Into  negotiations  with  us  for  the  Silver  Peak  prop- 
erty. One  is  a  gentleman  from  Colorado,  who  is  a  very 
rich  man  and  competent  to  handle  the  property  alone; 
the  other  is  the  party  concerning  whom  I  have  heretofore 
spoken  to  you,  who  seems  to  develop  strength  that  I  had 
not  known  him  to  possess.  I  trust  under  the  circum- 
stances, that  Mr.  Hanchett  will  manage  to  come  at  once, 
that  it  may  be  definitely  settled  whether  we  are  to  do 
business  with  your  parties  or  not." 

L.  J.  Hanchett  visited  New  York  and  aa  a  result  of  his 
negotiations  with  C.  J.  Canda,  the  following  letter  from 
John  I,  Blair  to  John  B.  Wright  was  secured:  "Blairs- 
town.  New  Jersey,  February  2,  1894.  Dear  Sir:  On  the 
condition  that  you  will,  before  the  first  day  of  May,  1894, 
secure  the  incorporation  of  a  company  contemplated  in 
the  annexed  draft  of  the  contract— the  subscription  to 
the  capital  stock  to  be  by  parties  of  acknowledged  respon- 
sibility and   satisfactory  to  me— I  hereby  promise  and 
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enga^  to  secure  the  execution  of  said  contract  by  aaid 
Silver  Peak  Mines.  Yours  truly,  John  I.  Blair.  John  B. 
Wright,  Esq." 

The  annexed  draft  of  contract  referred  to  in  Blair's 
letter  of  February  2,  supra,  differed  from  the  Gamble 
option  of  November  13,  1893,  only  in  reference  to  the 
work  to  be  done  upon  the  property  under  the  option; 
the  Wright  option,  containing  a  provision  for  minimum 
amount  of  development  work  to  cost  at  least  $30,000,  to 
be  commenced  not  later  than  May  15, 1894,  and  to  be  con- 
tinued  without  interruption  until  at  least  $30,000  was 
expended.  In  the  Gamble  option  was  a  provision  for 
sinking  a  certain  shaft  at  least  Ave  hundred  additional 
feet  There  were  also  some  other  minor  modifications; 
the  contract  being,  in  the  main,  similar  to  that  of  the 
Hanchett  contract  hereafter  referred  to. 

On  April  24, 1894,  J.  B.  Wright  wrote  to  C.  J.  Cauda  the 
following;  "Dear  Sir:  When  your  brother.  Mr.  Ferdinand 
E.  Canda,  was  in  California,  I  had  several  talks  with  him 
in  regard  to  the  Silver  Peak  Mines,  and  the  difficulties 
encountered  of  handling  a  property  of  such  magnitude 
at  this  particular  time.  I  explained  to  him  what  I  desired 
to  do,  and  he  very  kindly  interested  himself  in  the  matter 
to  the  extent  of  volunteering  to  present  the  same  to  you 
relative  to  an  extension  of  the  option.  On  April  4th,  I 
wrote  to  Mr.  F.  E.  Canda,  and  stated  briefly  what  I  pro- 
posed to  do  in  accordance  with  the  understanding  we  had 
while  he  was  here,  and  asked  him  to  kindly  present  my 
request  to  you,  giving  him  details  as  reasons  therefor, 
and  so  forth.  On  the  15th  of  this  month,  I  received  a 
letter  from  him  in  which  he  seemed  to  think  nothing  in 
that  direction  could  be  done  as  other  parties  were  anxious 
to  obtain  an  option;  and  furthermore  from  the  fact  that 
Mr.  Gamble  had  had  the  property  so  long  himself  and  no 
work  had  been  done  towards  developing  it  I  wish  to  say 
in  regard  to  Mr.  Gamble  that  about  this  time  last  year  I 
commenced  to  figure  on  obtaining  an  option  or  bond  for 
myself  and  associates  for  the  Silver  Peak  property,  and 
found  Mr.  Gamble  was  in  possession  of  one.     I  really  had 
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had  no  connection  with  Mr.  Gamble  until  about  the  last 
of  October,  a  month  or  so  before  the  first  option  expired. 
You  will  remember  Mr.  Gamble  went  to  New  York  to 
obtain  an  extension  to  February  1st,  and  afterwards  Mr. 
L.  J.  Hanchett  obtained  an  additional  extension  to  May 
1st  The  financial  situation  on  this  coast  has  been  pecu- 
liarly unfortunate,  but  within  the  last  few  months  it  has 
steadily  and  gradually  been  growing  better,  and  I  now 
desire  to  make  application  to  you  for  an  extension  of 
ninety  days  on  an  option  from  May  1st  I  feel  satisfied 
that  in  sixty  days  I  can  determine  definitely  whether 
myself  and  friends  can  handle  the  property,  and  I  assure 
you  that  if  I  find  by  that  time  there  is  not  a  reasonable 
prospect  of  our  taking  hold  and  commencing  work  in  a 
proper  way,  I  will  be  only  too  glad  to  surrender  my  option 
and  not  claim  the  full  time.  As  I  explained  to  F.  E.  while 
here,  my  idea  of  doing  the  work  at  the  Silver  Peak  would 
be  to  put  in  considerable  of  a  plant,  and,  of  course,  this 
would  take  much  money.  I  am  satisfied  it  would  not  do 
to  attempt  to  commence  in  a  small  way.  The  result  looked 
for  could  not  be  thus  accomplished.  Should  you  grant 
me  the  ninety  days  I  ask  for,  I  shall  continue  the  work  1 
am  now  engaged  in,  and  which  I  expect  to  bring  to  a  suc- 
cessful conclusion." 

On  May  4,  1894.  C.  J.  Canda  wrote  to  Wright  as  fol- 
lows: "Dear  Sir:  Your  letters  of  the  24th  and  26th  ult 
addressed  to  me,  and  of  25th  addressed  to  my  brother 
F.  E.  have  been  received,  and  contents  noted.  You  under- 
stand, of  course,  that  the  contract  which  you  have  from 
Mr.  Blair  gives  the  option  to  purchase  the  Silver  Peak 
property  at  any  time  before  Jan\iary  1, 1895,  the  only  con- 
dition being  that  you  will  before  June  1,  1894,  organize  a 
corporation  with  $30,000  of  available  funds  which  you 
and  your  friends  are  to  expend  in  satisfying  yourselves 
as  to  whether  you  desire  to  purchase  the  property  or 
not  Now  it  does  seem  if  Mr.  Jones,  who  has  lately  gone 
to  Silver  Peak,  reports  favorably,  that  you  ought  to  be 
able  to  organize  such  a  corporation  within  a  week.  Cer- 
tainly the  risk  you  would  run  would   be  limited,  and 
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divided  up  between  your  associates  would  be  very  incon- 
siderable. As  I  have  repeatedly  said,  we  are  entirely 
satisfied  with  your  party  and  would  very  much  prefer  to 
deal  with  you  than  any  one  else;  at  the  same  time  we 
cannot  ignore  the  fact  that  several  parties  have  asked  us 
for  bonds  on  this  property,  one  of  whom  I  know  to  be 
abundantly  responsible,  but  we  do  not  want  to  start  all 
over  again  from  the  beginning.  We  would  much  prefer 
to  go  on  with  you  and  we  will  give  you  any  reasonable 
time  that  you  are  willing  to  work  at  it,  but  we  do  not 
wish  to  waste  the  summer  season  necessary  for  making 
proper  examinations  and  then  find  that  we  must  extend 
the  option  beyond  January  1, 1895.  I  note  that  you  say 
that  you  have  only  lately  become  interested.  This  is 
true,  Mr,  Gamble  having  ■■mentioned  your  name  to  me 
only  last  November,  when  he  secured  the  first  renewal, 
but  Mr.  Chadboume's  name  was  mentioned  when  Mr. 
Gamble  came  here  over  a  year  ago  and  he,  as  I  am 
informed,  is  one  of  your  most  influential  associates.  As 
I  understand  the  situation,  I  do  not  think  I  ought  to  ask 
Mr.  Blair  to  extend  the  time  for  organizing  the  proposed 
corporation  until  August  1,  1894.  Certainly  before  I  do 
so  I  should  be  informed  as  to  the  report  of  Mr.  Jones  and 
as  to  what  we  may  expect  should  Mr,  Blair  consent  to 
such  long  extension.  I  would  again  assure  you  that  we 
would  prefer  to  deal  with  you  and  we  will  give  you  all 
reasonable  extensions  necessary,  but  we  must  feel  that 
the  time  is  being  employed  in  work.  You  have  indeed  a 
very  favorable  contract,  one  that  you  could  not  have 
secured  had  Mr.  Blair  been  a  man  under  50  years  of  age, 
but  being  now  in  his  93d  year  and  the  rest  of  us  being 
engrossed  in  affairs  here  and  unable  to  give  the  property 
any  attention  whatever,  it  was  decided  to  sell  it.  To  that 
end  I  wrote  the  contract  in  that  way  which  seemed  to 
me  would  be  very  attractive  to  proposing  buyers.  I  hope 
sincerely  that  you  will  avail  of  it." 

On  May  14, 1894,  B.  A.  Gamble  wrote  to  C.  J.  Canda  the 
following  letter:  "Dear  Sir:  I  have  just  returned  from 
Silver  Peak,  having  gone  out  with  John  P.  Jones's  expert 
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W.  H.  Stanley,  to  make  an  examination.  Mr.  Stanley  has 
not  returned  as  other  business  prevented.  It  will  take 
some  time  after  his  return  to  get  a  final  decision  from 
Mr.  Jones,  therefore  it  is  imperative  that  the  'time*  should 
be  extended,  although  Mr.  Wright  told  me  this  morning 
that  you  had  refused  a  further  extension.  There  are 
many  impediments  that  will  be  carefully  considered  by 
Mr.  Jones  as  well  as  the  favorable  points,  before  this 
decision  is  arrived  at  This  man  Harris  is  certainly  going 
to  cause  trouble.  He  has  written  all  of  our  people  that 
you  are  trying  to  'bulldoze'  him,  and  that  you  are  afraid 
to  dispossess  him;  also  furnishes  copy  of  correspondence 
between  John  I.  Blair,  Bnintan,  et  ai.  Mr.  Jones's  secre- 
tary told  me  this  morning  that  Harris  has  written  him 
(Jones)  a  letter  covering  forty  (40)  pages,  warning  him 
against  purchasing  the  Silver  Peak  Mines.  Harris  also 
writes  to  us  that  he  is  about  to  publish  an  open  letter  to 
John  I.  Blair  daring  him  to  action  in  S.  F.  papers.  Chi- 
atoviteh  is  also  doing  everything  possible  to  prevent  the 
sale,  and  your  own  man,  likewise.  They  write  you  that 
they  will  do  all  possible  to  help  the  sale,  but  in  reality  do 
just  the  opposite;  they  take  particular  pains  to  explain  all 
the  bad  features  of  the  mines,  and  then  take  the  expert 
to  show  him  how  the  wind  blows  all  the  'tailings'  away. 
Any  purchaser  who  may  go  to  your  property  and  is  not 
protected  by  one  familiar  with  the  facts,  will  certainly 
condemn  your  property  after  one  interview  with  Chiato- 
viteh,  Harris  or  Wasson.  You  ask  a  big  price  for  your 
property.  It  has  many  impediments,  therefore  requires 
careful  consideration,  and  if  the  sale  is  not  made  it  will 
not  be  our  fault.  As  you  must  know,  the  property  is 
now  under  the  consideration  of  one  of  the  wealthiest  min- 
ing firms  on  the  Pacific  Coast." 

On  May  22,  1894,  Canda  wrote  to  Gamble  as  follows: 
"  Dear  Sir:  I  have  received  your  favor  of  14th  instant 
If  your  parties  are  to  be  so  impressed  by  Mr.  Harris  that 
they  will  not  consider  the  Silver  Peak  property  on  its 
merits,  they  are  not  what  I  have  taken  them  to  be,  nor  do 
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I  believe  that  their  decision  will  be  based  on  what  Mr. 
Chiatovich  may  say  to  them." 

On  the  same  day.  May  22, 1894,  Canda  wrote  Wright  as 
follows:  "Dear  Sir:  I  have  just  received  a  letter  from  Mr. 
Gamble,  of  which  the  enclosed  is  a  copy.  I  also  send  you 
a  copy  of  my  reply  to  him.  As  I  have  said  to  you,  we 
are  in  earnest  in  our  desire  to  deal  with  you  and  your 
associates,  and  I  am  proposing  to  hold  the  matter  open  a 
reasonable  time  to  learn  from  you  definitely  what  can  be 
done.  I  trust  that  you  will  expedite  the  business  to  the 
utmost,  and  that  we  may  come  to  a  definite  and  satisfac- 
tory understanding  to  both  sides." 

On  June  4, 1894,  Wright  wrote  to  Canda  as  follows: 
"My  Dear  Sir:  I  received  your  telegram  relative  to  the 
extension  on  Silver  Peak  option  to  July  Ist.  I  am  much 
gratified  that  you  could  see  your  way  clear  to  grant  this 
further  extension  and  assure  you  that  I  am  endeavoring 
to  expedite  matters  with  the  Jones  people  with  a  view  of 
bringing  things  to  a  focus  as  soon  as  possible.  I  think 
you  fully  realize  that  a  transaction  of  this  magnitude  is 
hard  to  bring  to  a  termination  within  so  short  a  time  as 
we  would  wish  for.  Mr.  Hanchett  is  at  present  in  New 
York.  I  have  wired  him  today  to  go  to  Washington  and 
see  Senator  Jones  and  try  and  have  this  matter  settled  at 
the  earliest  possible  date.  I  have  also  written  him  specifi- 
cally, and  requested  him  to  call  upon  you  and  expliun 
fully  relative  to  what  Senator  Jones  will  probably  do." 

On  June  19, 1894,  Canda  wrote  to  Wright  as  follows: 
"My  Dear  Sir:  I  duly  received  on  the  9th  inst  your 
esteemed  favor  of  the  4th  and  I  have,  as  you  doubtless 
know  by  this  time,  had  a  full  conference  with  Mr.  Han- 
chett. As  the  result  of  this  conference  I  have  secured 
the  execution  on  the  part  of  the  Silver  Peak  Mines  of 
the  enclosed  proposed  contract  with  you,  which  I  send  in 
duplicate.  If  it  meets  your  approval,  kindly  execute  both 
copies  and  send  one  of  them  back  to  me;  if,  on  the  other 
hand,  it  does  not  meet  your  approval,  please  return  both 
copies  to  me.    You  will  notice  that  there  has  been  a  very 
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slight  change  in  paragraphs  6  and  7  from  the  copy  which 
Mr.  Hanchett  took  with  htm.  This  change  was  inserted 
to  please  Mr.  Blair.  As  you  are  doubtless  aware,  I  am 
very  anxious  that  you  should  have  a  full  opportunity  in 
this  Silver  Peak  matter,  and  I  must  say  I  think  we  have 
given  you  a  very  favorable  contract,  with  ample  time  to 
carry  it  out.  I  trust  that  you  will  see  your  way  to  push 
the  business  to  a  favorable  close.  But  if  for  any  cause 
you  have  reached  a  point  where  you  do  not  see  your  way 
to  purchasing  the  property.  I  hope  that  you  will  return 
the  contracts  to  me  at  once  that  we  may  undertake  the 
sale  with  other  parties.  On  receiving  this  contract  duly 
executed  by  you  I  will  give  you  the  necessary  orders  on 
Mr.  Wasson  contemplated  by  the  contract." 

On  July  27,  1894,  Canda  wrote  to  Wright  as  follows: 
"My  Dear  Sir;  Your  letter  of  June  27th  was  received  on 
the  17th  instant,  but  owing  to  my  absence  and  the  absence 
of  the  Messrs.  Blair  in  turn,  I  have  not  been  able  to  bring 
the  business  to  a  head  until  today.  I  send  you  enclosed 
the  proposed  contract  as  we  have  modified  it  and  hope 
sincerely  that  in  this  form  it  will  be  satisfactory  to  you. 
Mr.  John  I.  Blair  is  just  about  entering  his  93d  year,  and 
while  he  has  enjoyed  very  good  health  until  lately,  his 
family  are  opposed  now  to  his  entering  into  any  cove- 
nants, so  that  I  have  been  obliged  to  eliminate  his  name 
as  a  party  to  the  contract.  He  will  of  course  agree,  how- 
ever, to  turn  over  his  stock  and  will  quitclaim  to  you  his 
interest  in  the  property  when  you  will  have  paid  for  the 
same.  To  that  end  I  have  prepared  a  letter,  of  which  the 
enclosed  is  a  copy,  which  I  am  sending  for  his  signature. 
Other  than  making  Mr.  Blair  a  party,  I  think  we  have 
substantially  conceded  all  that  you  suggested.  We  think 
that  we  turn  over  the  property  to  you  in  such  an  unre- 
served way  that  at  least  thirty  thousand  dollars  ought  to 
be  spent  upon  it,  believing  as  we  do  that  if  you  will  spend 
this  sum  you  will  be  ready  to  purchase  the  property. 
We  appreciate  the  difficulties  of  the  business  situation 
generally  and  are  ready  to  give  you  every  reasonable 
time  growing  out  of  that.     We  believe  that  if  you  work 
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this  thing  earnestly  you  will  succeed  and  we  will  find  a 
purchaser  for  our  mines.  We  have  held  these  mines  since 
1866  and  we  do  not  see  how  there  can  be  any  question  as 
to  the  title,  particularly  as  most  of  them  and  the  best 
mines  have  been  patented  to  the  company.  But  litiga- 
tion is  always  possible  and  it  is  right  that  you  should 
protect  yourself  in  that  regard.  We  will  of  course  defend 
them  until  you  are  satisfied  to  pay  for  them,  I  return 
you  herewith  one  copy  of  the  contract  which  you  had 
executed  and  your  signature  from  the  second  copy,  which 
latter  I  retain  for  our  files.  Please  return  to  me  the  two 
executed  copies  of  the  contract  sent  you  on  June  19th, 
and  oblige," 

The  proposed  contract  referred  to  in  Canda's  letter  of 
July  27th,  supra,  in  form,  was  identical  with  that  subse- 
quently entered  into  between  the  Silver  Peak  Mines  and 
L.  J.  Hanchett,  of  date  September  7, 1894,  the  one  in  con- 
troversy, hereinafter  set  out,  excepting  as  to  the  date 
the  party  of  the  second  part  was  to  be  put  into  pos- 
session and  commence  development  work,  which  was 
August  1,  1894,  in  the  Wright  contract  and  October  1, 
1894,  in  the  Hanchett  contract,  and  the  time  in  which  he 
may  elect  to  purchase  August  1,  1895,  and  December 
31,  1895,  respectively,  and  the  dates  of  payments  pre- 
scribed accordingly.  The  provision  in  the  "twelfth"  par- 
agraph of  the  Wright  contract,  that  the  minimum  amount 
of  development  work  to  be  done  shall  cost  at  least  $30,000, 
is  stricken  out  in  the  Hanchett  contract,  and  in  lieu 
thereof,  a  provision  is  inserted  that  the  second  party  shall 
explore  and  develop  the  property  with  a  view  of  deter- 
mining to  his  own  satisfaction  the  value  thereof. 

On  July  31, 1894,  Canda  wrote  to  Wright,  transmitting 
the  following  letter  of  John  I.  Blair:  "Blairstown,  N.  J., 
July  27,  1894,  Dear  Sir:  Referring  to  the  certain  con- 
tract entered  into  between  the  Silver  Peak  Mines  and 
yourself,  dated  June  23,  1894,  I  hereby  stipulate  and 
agree,  in  the  event  that  you  shall  exercise  the  option 
given  you  in  said  contract  to  purchase  the  property 
belonging  to  said  company,  to  deliver  to  you,  or  to  your 
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assigms,  on  the  completion  of  said  purchase,  all  the  shares 
of  the  capital  stock  of  the  said  Silver  Peak  Mines.  Yours 
truly,  John  I.  Blair.  John  B.  Wright,  Esq.,  Sacramento, 
Cal." 

On  AuRUSt  22, 1894,  Canda  wrote  to  Wright  as  follows: 
"I  have  sent  Wasson  order  required,  but  you  have  not 
sent  contract  nor  acknowledged  its  receipt." 

On  September  5, 1894,  Wright  telegraphed  to  Canda  as 
follows:  "On  account  of  pressure  of  company  business 
caused  by  the  late  strike  I  find  that  I  will  not  be  able  to 
personally  attend  to  Silver  Peak  business  and  will  place 
it  entirely  in  the  hands  of  Mr.  L.  J.  Hanchett  to  person- 
ally supervise  and  manage.  On  that  account  would  like 
much  to  have  the  bond  made  in  his  name  instead  of  mine. 
If  this  is  agreeable  will  write  fully  enclosing  bond  signed 
by  Hanchett  on  receipt  of  your  reply." 

To  which  Canda  answered,  September  6th,  as  follows: 
"Telegram  received.  With  assurances  that  the  money  to 
develop  as  provided  in  contract  will  be  furnished,  Mr. 
Hanchett  will  be  satisfactory," 

On  September  7, 1894,  Wright  wrote  to  Canda  as  fol- 
lows: "Dear  Sir:  Referring  to  my  telegram  of  Septem- 
ber 5th  in  regard  to  Silver  Peak  and  Mr.  Hanchett,  as 
stated  therein,  I  have  been  so  burdened  with  work  caused 
by  the  late  strike  of  this  company's  employees  that  it  has 
been  an  utter  impossibility  to  give  the  question  the  atten- 
tion it  requires.  The  duties  that  have  been  imposed  upon 
me  by  the  company  have  kept  me  on  the  road  traveling 
most  of  the  time,  and  I  shall  also  be  very  busy  for  per- 
haps thirty  days  longer.  As  I  was  unable  to  attend  to 
this  matter  and  Mr.  Hanchett  was  very  anxious  to  take 
hold  of  it  and  form  a  company  to  operate  the  mines,  I 
wired  you  accordingly.  Mr.  Hanchett  has  written  you 
by  this  mail  and  I  believe  enclosed  a  contract  changed  in 
some  respects,  but  I  am  not  informed  as  to  the  changes 
he  has  made  or  as  to  the  exact  purport  of  the  letter, 
but  I  desire  to  say  that  if  the  changes  he  suggests  meet 
with  your  approval  it  is  agreeable  to  me,  but  if  you  do 
not  desire  to  entertain  his  proposition  I  will  immediately 
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take  up  the  contract  as  it  now  stands  and  push  it  to  a 
conclusion  or  surrender  the  same.  I  expect  to  go  to  New 
York  myself  in  November  and  hope  to  have  the  pleasure 
of  talking  over  this  Silver  Peak  matter  with  you  at  that 
time.  Money  has  been  so  tight  here  that  it  has  been 
absolutely  impossible  to  interest  capital  in  any  invest- 
ment But  as  matters  become  more  settled  I  feel  certain 
that  there  will  be  a  change  for  the  better  in  this  respect, 
and  it  will  not  be  a  difficult  matter  to  float  this  enter- 
prise within  the  next  sixty  days.  As  I  have  said  before, 
if  you  do  not  care  to  accept  Hanchett's  proposition,  I  will 
take  the  matter  right  in  hand  and  bring  it  to  a  conclu- 
sion of  some  kind  at  once." 

On  September  8, 1894,  Hanchett  wrote  to  Canda  as  fol- 
lows: "  Dear  Sir;  Referring  to  Mr.  Wright's  telegram  of 
September  6th  to  you  and  your  answer,  would  say  I  have 
parties  ready  to  put  up  the  money  required  to  start  the 
Silver  Peak  Mines,  but  cannot  see  my  way  clear  to  com- 
mence work  with  the  bond  as  it  now  stands.  There  are 
too  many  people  in  the  bond,  on  our  side,  who  want  a 
share,  but  who  will  not  put  up  any  money.  For  that 
reason  Mr.  Wright  telegraphed  you  to  change  the  bond  to 
my  name,  as  that  will  reduce  the  number  interested  so 
that  agreements  can  be  reached  and  work  commenced.  I 
am  to  look  after  the  interests  of  Mr.  Wright  and  the  ones 
directly  interested;  that  is,  the  ones  who  have  put  up  the 
money  or  have  taken  an  active  part  in  raising  it.  All  of 
this  above  so  that  you  will  understand  why  I  am  delaying 
and  why  I  want  the  bond  transferred  to  me.  The  bond 
sent  herewith  is  as  near  as  I  can  make  it  to  the  one  we 
drew  up  while  I  was  in  New  York.  This  bond  differs 
principally  from  the  one  referred  to  before  in  that  it 
makes  the  payments  come  due  on  the  1st  of  October 
instead  of  August,  and  differs  from  the  one  now  in  effect 
in  the  matter  of  the  $30,000  clause  which  I  could  not 
think  of  agreeing  to,  although  we  will  have  to  spend 
many  times  that  amount  before  we  can  do  anything  at  all 
•  •  •  I  do  not  apprehend  any  trouble  in  getting  the 
money  when  Mr.  Crocker  returns  from  Europe  (which 
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will  be  in  November)  to  put  in  more  stamps  and  m^e 
many  extensive  and  necessary  repairs.  The  extension  of 
time  in  the  enclosed  bond  I  feel  sure  you  will  consider  no 
more  than  ri^ht  when  you  take  into  consideration  the 
unavoidable  delay  we  have  been  put  to  in  many  ways, 
not  the  least  of  which  has  been  the  extreme  distance  the 
contracting  parties  are  apart.  It  would  be  no  use  taking 
any  one  to  see  the  mines  in  their  present  condition. 
Please  let  me  know  as  soon  as  possible,  and  by  telefn*aph 
if  you  will  sign  this  bond.  If  this  bond  and  the  arrange- 
ments now  proposed  are  not  satisfactory  to  you,  I  shall 
feel  compelled  to  sever  my  connections  with  the  affair." 

The  contract  proposed  by  Hanchett  and  agreed  to  by 
Silver  Peak  Mines  is  as  follows; 

"Articles  of  agreement  made  and  entered  into  this 
seventh  day  of  September,  1894,  by  and  between  the  Sil- 
ver Peak  Mines,  a  corporation,  existing  under  the  laws  of 
the  State  of  New  York,  party  of  the  first  part,  and  L.  J. 
Hanchett  of  the  City  of  Sacramento,  State  of  California, 
party  of  the  second  part,  as  follows: 

"The  said  parties  hereby  covenant,  promise  and  agree 
to  and  with  each  other  as  follows: 

"That  the  party  of  the  first  part  being  the  owner  of 
certain  mines  and  mining  claims,  gold  and  silver,  situated 
in  Esmeralda  County,  in  the  State  of  Nevada,  hereby  pro- 
poses to  sell  the  same  to  said  party  of  the  second  part 
on  the  following  terms  and  conditions: 

"First— All  of  said  property  to  be  placed  in  the  posses- 
sion of  the  said  party  of  the  second  part  on  or  before  the 
first  day  of  October,  1894. 

"Second — The  party  of  the  second  part  to  have  full 
control  of  all  the  said  property,  as  well  as  all  other  effects 
of  the  party  of  the  first  part  in  said  County  of  Esmeralda, 
for  the  period  ending  December  31,  1895. 

"Third — The  party  of  the  second  part  to  have  license 
to  enter  into  and  upon  all  of  said  real  estate,  make  exca- 
vations thereon,  take  out  any  and  all  ores  found  on  or  in 
any  of  said  mining  claims;  control,  use,  occupy  and  enjoy 
all  fixtures,  mills,  houses,  offices,  storehouses,  machinery. 
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corrals,  boarding-houses,  blacksmith  shop,  and  all  other 
improvements  and  property  of  the  party  of  the  first  part 
in  said  county  during  said  term  ending  December  31, 1895. 

"Fourth— The  object  of  said  occupation  and  enjoyment 
by  the  party  of  the  second  part  of  said  property  being  to 
develop  the  mines  situate  in  said  property  by  sinking 
shafts,  running  tunnels  and  drifts,  opening  and  working 
the  said  mines  for  gold  and  silver  ores,  the  said  party  of 
the  second  part  shall  have  full  right,  power  and  authority 
to  explore  for  and  work  such  mines,  taking  care  to  work 
the  same  according  to  the  best  known  methods  and  keep- 
ing, all  such  excavations  well  timbered. 

"Fifth — All  minerals  taken  from  said  mines  by  the 
party  of  the  second  part  shall  be  in  charge  of  the  party 
of  the  second  part,  and  all  bullion,  silver  or  gold,  taken 
from  said  mines  during  said  times,  shall  be  divided 
between  the  parties  of  the  first  and  second  part  in  the 
proportion  of  fifteen  one-hundredths  (iV«)  to  the  party 
of  the  first  part,  and  eighty-five  one-hundredths  to  the 
party  of  the  second  part,  but,  in  case  the  said  party  of 
the  second  part  shall  elect  to  purchase  said  property  as 
hereinafter  provided,  the  moneys  or  bullion  so  given  to 
the  party  of  the  first  part  shall  operate  as  a  credit  and 
part  payment  of  the  purchase  price  for  said  mines  and 
other  property. 

"Sixth — At  any  time  prior  to  the  first  day  of  Decem- 
ber, the  said  party  of  the  second  part  may  elect  to  pur- 
chase alt  the  property,  real,  personal  and  mixed,  of  the 
party  of  the  first  part  at  and  for  the  sum  of  five  hundred 
thousand  dollars  ($500,000),  payable  aa  hereinafter  men- 
tioned. 

"Seventh— On  the  payment  to  the  party  of  the  first 
part  through  the  National  Park  Bank  of  New  York  of 
said  sum  of  five  hundred  thousand  dollars  ($500,000)  it  is 
understood  and  agreed  that  the  said  party  of  the  first 
part  shall  and  will,  at  its  own  cost  and  expense,  make 
good  and  sufficient  conveyances  to  the  party  of  the  sec- 
ond part  granting  to  him  good  and  sufficient  title  to  all 
of  said  property  free  and  clear  of  all  encumbrances. 
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"  Eighth— In  case  the  said  party  of  the  second  part  shall 
exercise  his  option  by  determining  not  to  buy  said  prop- 
erty, all  works  of  a  permanent  character  and  fixtures  on 
said  property  placed  thereon  by  the  party  of  the  second 
part  shall  belong  to  the  party  of  the  first  part  with  all 
property  of  the  party  of  the  first  part  herein  mentioned. 

"Ninth— The  party  of  the  first  part  shall  forthwith,  in 
due  form  of  law,  make  and  execute  good  and  sufficient 
conveyances  and  assignments  of  all  said  property  to  the 
party  of  the  second  part,  and  deposit  the  same  in  the 
National  Park  Bank  of  New  York,  to  be  by  it  held  in 
escrow  to  be  delivered  to  the  party  of  the  second  part  on 
the  payment  of  said  purchase  money,  as  hereinafter  men- 
tioned. 

"Tenth — The  said  party  of  the  second  part  at  any  time 
prior  to  the  31st  day  of  December,  1895,  may  elect  to  pay 
such  purchase  money  to  said  bank,  to  be  by  it  credited  to 
the  party  of  the  first  part  on  receipt  of  said  conveyances 
and  assignments;  or  the  said  party  of  the  second  part 
may,  if  he  so  elects,  pay  four  hundred  thousand  dollars 
($400,000)  of  said  consideration  money  in  his  bond  for 
that  amount  or  in  the  bond  of  any  corporation  which  may 
acquire  said  property,  said  bond  to  be  secured  by  a  first 
mortgage  on  said  property.     •     •     • 

"Eleventh— The  party  of  the  second  part  shall,  at  his 
own  cost  and  expense,  do  the  assessment  work  on  the 
unpatented  mines  belonging  to  the  party  of  the  first  part 
during  the  years  1894  and  1895,  and  shall  also  pay  all 
taxes  and  assessments  that  may  be  levied  or  assessed  on 
said  property  payable  during  said  years  of  1894  and  1896; 
and  shall  maintain  machinery  and  other  improvements  on 
said  property  in  a  reasonable  state  of  repair. 

"Twelfth— It  is  understood  and  agreed  that  the  party 
of  the  second  part  shall  explore  and  develop  said  property 
with  a  view  of  determining  to  his  own  satisfaction  the 
value  thereof,  and  that  the  work  which  shall  be  done  on 
the  mines  shall  be  under  the  most  improved  mining 
methods  and  properly  timbered. 

"  Thirteenth— The  work  of  development  herein  provided 
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to  be  made  shall  be  commenced  not  later  than  the  tirst 
day  of  October,  1894,  and  shall  be  continued  without  inter- 
ruption, unless  the  said  party  of  the  second  part  shall 
sooner  avail  of  his  right  to  purchase  the  mines. 

"Fourteenth— The  said  party  of  the  second  part  hereby 
accepts  the  foregoing  propositions  and  covenants,  prom- 
ises and  agrees  that  he  will  and  that  his  heirs,  executors, 
administrators  and  assigns  shall  faithfully  keep  and  per- 
form all  and  singular  the  provisions  thereof. 

"  Fifteenth— It  is  further  understood  and  agreed  by  and 
between  the  parties  hereto,  in  case  any  litigation  should 
occur  during  the  time  the  party  of  the  second  part  is 
entitled  to  possession  of  said  property  under  this  agree- 
ment touching  the  title  to  or  possession  of  said  property, 
the  party  of  the  first  part  shall,  at  his  own  expense,  con- 
duct such  litigation  on  the  part  of  the  said  party  of  the 
second  part,  the  party  of  the  second  part  to  keep  the 
party  of  the  first  part  fully  advised  of  any  such  litigation. 

"In  witness  whereof,  the  party  of  the  first  part  has 
caused  its  corporate  seal  to  be  hereunto  afl!ixed,  attested 
by  the  signatures  of  its  president  and  secretary,  and  the 
party  of  the  second  part  has  hereunto  set  his  hand  and 
seal  the  day  and  year  first  above  written." 

On  September  19,  1894,  Canda  wrote  to  Wright  as  fol- 
lows: "Dear  Sir:  Your  letter  of  7th  instant  came  duly  to 
hand.  I  also  received  a  letter  from  Mr.  Hanchett,  dated 
8th  instant.  Mr.  Blair  having  accepted  Mr.  Hanchett's 
terms,  I  send  you  enclosed  the  agreement  with  him,  dated 
7th  inst,  which  has  been  duly  executed  by  the  Silver 
Peak  Mines.  I  also  send  you  a  letter  to  Mr.  Wasson, 
directing  him  to  allow  Mr,  Hanchett  to  make  the  neces- 
sary explorations,  etc.,  at  Silver  Peak.  You  will  please 
deliver  this  agreement  to  Mr.  Hanchett  (we  retain  an 
original  copy  executed  by  him);  but  before  doing  so  you 
will  please  mail  to  us  the  two  sets  of  contracts  which  the 
company  executed  and  which  were  sent  you.  I  would  also 
ask  you  to  return  to  me  the  letter  to  Mr.  Wasson,  dated 
August  22d.  It  seems  that  in  turning  over  the  contract 
to  Mr.  Hanchett  we  should  take  up  these  original  papers 
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which  were  sent  to  you.  I  would  say  that  in  accepting 
Mr.  Hanchett's  change  of  the  contract  I  think  we  have 
Kone  a  j^reat  way.  Indeed,  I  would  say  that  we  would  not 
have  accepted  this  excepting  that  we  have  confidence  in 
the  parties  interested  with  him,  and  that  we  believe  that 
the  money  to  develop  the  property  thoroughly  will  be 
provided.  As  I  have  told  you,  we  have  great  confidence 
in  the  mines,  and  I  think  if  they  are  properly  worked  you 
will  see  that  they  are  worth  much  more  than  we  have 
asked  for  them.  Of  course,  we  do  not  expect  any  one  to 
take  them  until  they  have  demonstrated  that  fact  to  their 
satisfaction.  I  trust  that  the  work  of  development  will 
now  he  pushed;  if  this  cannot  be  done,  I  hope  that  the 
contract  will  be  surrendered,  so  that  we  may  have  an 
opportunity  to  deal  with  others." 

On  the  same  date  Canda  wrote  to  Hanchett  as  follows: 
"Dear  Sir:  I  duly  received  your  letter  of  the  8th  inst, 
and  as  I  telegraphed  you  on  the  15th,  we  have  accepted 
your  terms.  I  sent  Mr.  Wright  one  of  the  original  exe- 
cuted contracts  today,  retaining  the  other.  I  send  this  to 
Mr.  Wright  with  a  letter  to  Mr.  Wasson,  asking  him  to 
return  to  me,  before  he  delivers  these  to  you,  the  original 
papers  which  have  been  signed  by  the  company,  and 
which  he  holds.  It  does  not  seem  right  that  contracts 
executed  by  the  company  should  be  in  two  hands  at  the 
same  time.  I  should  be  very  glad  to  hear  from  you  from 
time  to  time  as  you  progress  with  your  work  and  of 
course  I  wish  you  every  success.  As  I  have  told  Mr. 
Wright,  I  think  we  have  gone  a  great  way  in  accepting 
your  terms;  but  we  have  confidence  in  you  and  your  asso- 
ciates, and  we  are,  therefore,  giving  you  full  swing." 

On  September  26, 1894,  Wright  wrote  to  Canda  as  fol- 
lows: "My  Dear  Sir:  I  have  your  favor  of  the  19th 
instant,  enclosing  contract  in  favor  of  Mr.  Hanchett,  duly 
signed  by  Mr.  Blair;  the  same  I  have  forwarded  to  Mr. 
H.,  who  is  at  present  at  Silver  Peak.  Your  letter  to  Mr. 
Wasson  I  have  also  forwarded  to  him,  together  with  the 
contract  I  enclose  you  herewith  your  letter  to  Mr.  Was- 
son, dated  August  22d;  also  one  set  of  contracts  signed  by 
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your  company  and  dated  June  14th.  The  other  set  Mr. 
Hanchett  has,  and  I  have  written  him  to  return  them  to 
me.     Upon  receipt  of  same  I  will  forward  to  you." 

On  December  12,  1894,  Gamble  wrote  to  Canda  as  fol- 
lows: "My  Dear  Sir:  Would  you  please  tell  me  what  you 
think  of  the  situation  at  Silver  Peak  ?  Do  you  think  Mr. 
Hanchett  can  raise  the  money?  No  one  here  believes 
that  he  can.  I  was  very  much  surprised  when  Mr. 
Wright  asked  you  to  transfer  the  contract  to  Mr.  Han- 
chett, as  he  (Wright)  refused  to  put  up  any  money  because 
Mr.  Hanchett  wanted  to  superintend  the  property,  and 
Wright  knew,  as  well  as  every  one  does,  and  said  that 
Mr.  Hanchett  is  a  failure  and  always  has  been.  I  am 
also  surprised  because  Mr.  Wright  knew  that  I  could  put 
up  the  money,  and  he  had  agreed  to  transfer  the  con- 
tract to  Mr.  M.  F.  Tarpey,  who  had  agreed  to  help  me 
raise  the  funds.  Mr.  Wright  asked  me  for  ten  days  in 
which  to  communicate  with  you;  he  then  asked  you  to 
transfer  the  contract  to  Mr.  Hanchett.  After  you  had 
given  the  contract  to  Mr.  Hanchett,  Mr.  Wright  told  me 
that  he  was  satisfied  that  Mr.  Hanchett  could  not  raise 
the  money,  and  that  Mr.  Crocker  would  not  advance  it. 
Of  course  I  can  hold  Mr.  Wright  and  Hanchett  by  law 
to  give  me  the  interest  agreed  upon.  But  I  do  want 
some  assurance  that  they  can  comply  with  the  contract. 
I  have  spent  my  money  and  time  and  I  do  not  want  to 
lose  it  I  can  put  up  the  money,  therefore  I  want  these 
gentlemen  to  define  just  what  they  are  going  to  do.  I 
had  a  long  talk  with  Mr.  Tarpey  today  and  we  decided 
that  I  should  write  you  and  state  the  facts.  Mr.  Tarpey 
will  take  the  contract  with  the  purpose  of  fulfilling  its 
requirements,  and  with  me  organize  a  good  company, 
and  would  have  done  so  at  the  time  the  contract  was 
given  to  Hanchett.  Wright  had  agreed  to  transfer  the 
contract  to  Tarpey,  but  Tarpey,  suspecting  that  Wright 
was  as  insincere  in  this  as  in  all  previous  agreements, 
sent  a  party  to  interview  him  on  the  subject,  and  learned 
that  Wright  had  no  intention  of  transferring  one  fraction 
of  the  contract  to  him  or  any  one  else,  who  would  not 
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recogmize  him  (Wright)  as  the  controlHng  power,  and 
Tarpey  positively  refused  to  allow  Wright  such  an  inter- 
est as  would  allow  any  more  of  hia  '  faking. '  The  entire 
facts  are  as  follows:  Mr.  Wright  and  Chadboume  made 
an  agreement  with  me  to  carry  me  one-third  interest 
of  the  amount  they  would  hold,  and  they  were  to  furnish 
the  money  for  all  expenses.  I  was  careful  to  state  to 
them  that  they  must  be  able  to  furnish  some  of  the 
money  themselves,  and  they  said  that  they  could  do  so; 
besides,  they  showed  me  a  contract  signed  by  the  follow- 
ing gents:  Col.  Frank  McLaughlin,  A.  N.  Towne,  Geo. 
Gould,  J.  E.  Doolittle,  J.  B.  Wright  and  F.  S.  Chadboume. 
This  contract  was  entered  into  by  the  above-named  par- 
ties for  the  purpose  of  purchasing  a  mine.  On  these  rep- 
resentations I  took  them  in.  After  I  returned  from  New 
York  they  made  no  effort  to  do  anything  outside  of  incor- 
porating. Then  they  concluded  to  send  Mr.  Hanchett 
back  to  see  you  and  have  the  contract  modified.  As  soon 
as  I  heard  that  Mr.  Hanchett  was  going  to  New  York  to 
see  you,  I  went  to  Sacramento  to  stop  him,  and  I  offered 
to  pay  all  the  expenses  rather  than  have  him  connected 
with  the  scheme.  Mr.  Wright  knew  why  I  objected,  and 
assured  me  that  Mr.  Hanchett  would  have  nothing  what- 
ever to  do  with  the  concern.  On  that  representation  I 
allowed  him  to  go;  besides  he  had  gone  one  day  ahead  of 
time.  Mr.  Wright  claimed  that  Mr.  Hanchett  had  some 
business  of  his  own  in  New  York  and  would  attend  to 
this  for  me.  I  was  not  to  pay  any  of  the  expenses  under 
my  contract,  but  for  fear  something  might  happen,  I  paid 
one-third  of  the  expense.  When  Mr.  Hanchett  returned, 
he  claimed  an  interest  in  the  contract.  Wright  and  Chad- 
boume made  no  effort  to  organize  their  men,  but  sent 
Hanchett  to  see  Senator  John  P.  Jones.  He  couldn't  do 
anything  with  the  senator.  Then  I  took  the  matter  up 
and  had  Senator  Jones  examine  the  property.  He  returned 
to  Washington  before  the  examination  was  completed. 
The  expert  made  a  favorable  report,  but  said  that  the 
the  terms  of  the  contract  were  too  drastic,  but  if  a  more 
favorable  contract  could  be  obtained,  he  would  take  hold 
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of  the  property,  Hanchett  was  in  New  York  attending 
his  daughter's  wedding  and  Mr.  Wright  asked  him  to  go 
to  Washington  and  see  what  the  senator  would  do.  He 
went,  but  failed  to  do  anything.  Hanchett  then  returned 
here  with  the  contract  modified  somewhat  It  did  not 
suit  Wright  and  he  returned  it  to  you.  That  consumed 
some  time.  The  contract  returned  here  the  second 
time  on  the  2d  of  August  Now  while  the  contract 
was  in  transit  I  proposed  to  Mr.  Wright  that  we  raise 
the  money  amongst  ourselves.  He  agreed  to  pay  into 
the  treasury  the  $5,000,  and  I  was  to  raise  as  much 
as  I  could  and  he  was  to  do  the  same  thing.  I  raised 
$15,000  and  D.  A.  Bender  (Mills's  man)  offered  $10,000 
more,  making  $30,000,  the  required  amount.  When  the 
day  arrived  for  the  paying  in  of  the  money,  imagine  my 
surprise  when  Mr.  Wright  said  he  would  not  put  up  a 
cent  and  said  any  man  can  buy  a  mine,  but  it  takes  a 
smart  one  to  get  it  for  nothing.  You  will  understand 
that  this  is  but  a  sample  of  his  proceedings.  Then  Mr. 
Wright  assigned  the  contract  to  Mr.  Hanchett — why,  I 
do  not  know.  I  then  asked  Mr.  Wright  to  give  me  a  con- 
tract for  my  one-third,  and  he  told  me  to  go  to  Hanchett 
I  did  and  he  gave  me  the  assigned  contract  and  I  took  it 
to  my  lawyers  and  they  said,  as  soon  as  they  looked  at 
the  assignment  that  Mr.  Wright  was  held  to  the  Silver 
Peak  Co.  and  had  accepted  the  terms  of  the  contract. 
Hanchett  went  out  to  the  mine  three  months  ago,  but  has 
done  nothing,  and  to  the  best  of  my  knowledge  did  not 
intend  to  do  anything  more  but  sit  on  his  contract  I 
I  wrote  to  him,  but  received  no  reply,  and  at  this  writing 
Hanchett  claims  the  contract  is  out  at  Silver  Peak  and 
cannot  raise  the  money;  no  one  will  enter  into  the  scheme 
with  him,  for  he  is  said  to  be  visionary,  headstrong  and 
invariably  unsuccessful.  White,  on  the  other  hand,  I  am 
ready,  as  I  have  always  been,  to  fulfil  a  favorable  con- 
tract. When  I  visited  you  in  New  York  to  secure  the 
contract  on  Silver  Peak,  I  did  so  with  the  full  purpose  of 
carrying  out  the  lines  of  a  proper  contract  which  you 
must  admit  I  did  not  obtain  at  the  time.    As  I  was  unable 
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to  make  you  understand  the  condition  of  the  property,  I 
accepted  the  contract  you  offered,  with  the  determination 
to  put  it  through,  if  possible;  and  if  not,  to  rely  upon 
your  granting  a  contract  which  would  meet  the  condi- 
tions of  the  property,  after  I  had  proven  my  sincerity 
and  ability,  I  have  used  every  means  in  my  power  to 
compel  Wright  and  Chadbourne  to  comply  with  the  terms 
of  the  contract,  even  requesting  them  to  restore  the  con- 
tract to  me,  which  they  would  not  do,  I  have  written 
you,  thinking  you  understood  me,  my  intentions  and  pur- 
poses, but  found  that  you  were  granting  them  powers 
which  you  refused  to  grant  me.  I  could  have  carried  out 
the  contract  now  granted  upon  your  property  had  I 
obtained  It.  You  even  went  so  far  as  to  reply  very  sar- 
castically to  my  last  letter,  and  copied  my  letter  and  sent 
it  to  Wright.  Through  a  mishap  of  the  postal  service  the 
letter  miscarried  and  was  returned  to  me.  Therefore,  I 
feel  as  though  you  did  not,  or  preferred  not  to  listen  to 
my  petitions,  but  deliberately  granted  them  favors.  For 
your  assistance  they  have  imposed  upon  you,  as  they  did 
me.  and  it  appears  they  had  no  other  intention  from  the 
start.  I  desire  you  to  understand  that  as  soon  as  you 
granted  Wright  the  contract  I  lost  my  power  and  was 
obliged  to  see  them  abuse  your  confidence.  Even  with 
these  conditions,  the  reports  which  you  received  from 
time  to  time  from  Wright  were  reports  as  the  result  of 
my  labors.  I  may  even  say  that  every  report  you  ever 
received  was  indirectly  from  my  worit,  Mr.  Wright 
being  in  New  York  at  this  time,  I  would  like  you  to  read 
this  letter  to  him,  and  he  dare  not  deny  the  facts  as 
stated,  which  can  be  verified  by  M.  F.  Tarpey  and  many 
others.  Summing  up  the  situation  from  my  standpoint, 
these  men  are  trying  to  do  business  on  the  reputation 
of  their  relations,  and  are  not  meeting  with  success, 
and  to  remedy  this  matter  I  desire  your  support  Yours 
very  truly.  P.  S.— Just  learned  that  Hanchett  is  in  New 
York  City,  Make  him  put  up  or  give  up  the  contract. 
We  will  put  up  the  money.  B.  A.  G." 
On  December  18, 1894,  Canda  wrote  to  Wright  as  fol- 
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lows:  "Dear  Sir:  I  have  received  a  letter  from  Mr.  B.  A. 
Gamble  of  San  Francisco,  a  copy  of  which  and  of  my 
reply  thereto  I  send  you  herewith.  These  speak  for 
themselves.  I  regretted  exceedingly  when  I  learned 
that  you  had  been  here  that  I  did  not  have  the  pleasure 
of  meeting  you.  I  should  indeed  have  been  very  glad  to 
have  done  so,  as  would  also  my  brother  F.  E." 

On  December  30, 1894,  Gamble  wrote  to  Canda  as  fol- 
lows: "My  Dear  Sir:  Your  tetter  of  the  18th  instant  has 
been  received.  I  wrote  you  setting  forth  the  facts  in  this 
matter,  because  Mr.  Hanchett  is  trying  to  deal  unfairly 
with  me,  and  I  knew  that  all  you  would  have  to  do  with- 
out impairing  your  own  interest  would  be  to  tell  both 
Wright  and  Hanchett  to  live  up  to  their  agreement  with 
me.  Wright  knows  very  well  that  Hanchett  is  working 
sharp  practice,  and  he  agreed  to  call  on  you  and  straighten 
this  matter  up,  but  he  could  not  make  any  plausible 
excuse,  therefore  he  did  not  go  near  you,  I  was  press- 
ing Wright  to  raise  the  money  and  I  offered  half  or  all 
the  money,  and  Wright  knew  that  I  could  do  it,  and  he 
agreed  to  give  up  his  part  of  the  contract,  though  he  did 
not  appear  to  be  satisfied.  Now,  then,  they  had  to  either 
put  up  or  quit  and  their  only  alternative  was  to  have  the 
contract  transferred.  They  were  still  afraid  of  me,  and 
even  after  the  contract  was  transferred  to  Hanchett  he 
came  here  and  told  me  that  my  interest  was  all  right.  I 
was  dissatisfied  to  have  Hanchett  manage  the  mine,  for 
the  reasons  I  have  already  told  you.  No  one  here  would 
have  anything  to  do  with  the  scheme  if  Hanchett  was  to 
to  superintend  the  mine.  Wright  and  Chadbourne  both 
refused  on  that  account  to  put  up  any  money.  I  knew 
nothing  about  the  transfer  until  after  it  was  made  and  I 
received  Wright's  dispatch  to  meet  Hanchett.  You  say 
I  did  not  post  you.  I  believed  that  these  people  would 
go  ahead  and  comply  with  the  terms  of  the  contract; 
besides  I  was  assured  that  Hanchett  would  have  nothing 
to  do  with  the  management,  therefore  I  had  nothing  to 
write  about  It  appears  from  your  letters  that  you  did 
not  understand  that  I  owned  any  interest  in  the  contract 
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after  it  was  given  to  Wright.  I  now  tell  you  that  I  did. 
It  was  I  who  had  Senator  Jones  examine  your  properly 
and  at  my  own  expense.  The  expert  made  a  favorable 
report  on  the  property  and  it  made  your  property  valu- 
able. When  I  wrote  you  about  the  examination  your 
reply  surprised  me.  I  now  believe  that  some  one  has 
been  booming  themselves.  I  do  not  think  that  Mr. 
Crocker  will  advance  any  money  to  Mr,  Hanehett.  If  he 
does  he  will  not  give  him  more  than  $10,000  or  $15,000 
now.  What  will  that  do  and  where  will  he  get  the 
$100,000  next  October?  Of  course  you  did  what  you 
thought  was  right  in  transferring  the  contract  to  Mr. 
Hanehett,  as  Mr.  Wright  asked  you  to  do  so,  and  Mr. 
Hanehett  being  Mr.  Crocker's  father-in-law  you  sup- 
posed that  Mr.  Hanehett  eould  get  all  the  money  he 
wanted;  besides,  Hanehett  told  you  that  he  could  get  the 
money  from  Mr.  Crocker,  If  a  failure  is  made  now  it  will 
kill  Silver  Peak  forever.  If  you  conclude  that  Mr.  Han- 
ehett cannot  go  on  and  you  will  give  me  the  chance  I  will 
have  one  of  the  richest  firms  on  this  coast  make  an  appli- 
cation for  the  contract.  All  you  have  to  do  ia  to  listen 
to  the  application.  The  examination  has  already  been 
made  and  they  are  ready  to  go  right  ahead.  Besides, 
they  will  agree  to  spend  a  certain  sum  on  the  property 
and  can  make  payments  when  they  are  due.  They  are 
waiting  for  your  reply." 

On  January  8,  1895,  Canda  wrote  to  Gamble  as  fol- 
lows; "Dear  Sir:  I  have  received  your  favor  of  the  30th 
ult.  As  I  wrote  you  in  my  last  letter  I  do  not  see  why 
you  address  me  on  the  subject.  If  you  have  agreements 
with  Messrs.  Wright  and  Hanehett,  you  can  doubtless 
enforce  them,  but  I  do  not  see  how,  having  the  opinion 
of  Mr.  Hanehett  whieh  you  express  to  me.  you  can 
desire  to  have  any  business  relations  with  him.  I  cer- 
tainly should  not  want  any  if  I  entertained  a  like  opinion 
of  him.  As  I  told  you  before,  I  was  ready  to  go  on  with 
you  in  any  reasonable  way,  but  you  permitted  the  con- 
tract to  expire;  indeed  you  did  not  answer  my  letters  so 
it  left  us  no  alternative  but  to  do  the  best  we  could. 
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desiring  to  sell  the  property.  Mr.  Wright  also  permitted 
his  contract  to  expire  and  after  some  weeks  we  entered 
into  an  agreement  with  Mr.  Hanchett.  The  contract 
stands  with  him  and  we  are  entirely  satisfied,  and  even 
if  we  were  not  we  would  not  now  be  in  a  position  to 
enter  into  contract  with  any  one  else." 

On  January  8, 1895,  Canda  wrote  to  Wright  as  follows: 
"Dear  Sir:  I  send  you  enclosed  copy  of  a  letter  received 
from  Mr.  Gamble,  dated  December  30,  and  of  my  reply 
to  him  of  today.  I  send  this  in  sequence  of  my  previous 
letter  on  the  same  subject  sent  you  on  the  18th  ult" 

On  January  10  or  11, 1895,  Gamble  wrote  to  Canda  as 
follows:  "Hon.  C.  J.  Canda:  I  have  learned  since  I  last 
wrote  you  that  reports  have  been  made  to  you  that  I 
could  not  raise  the  capital  to  work  Silver  Peak.  To  prove 
the  untruthfulness  of  the  statement,  I  now  send  you  the 
name  of  the  party  I  wrote  you  of  in  my  last  letter,  C.  H, 
King,  No.  1029  6th  Ave.,  Oakland,  Cal.  Mr.  King  is  a 
millionaire,  and  he  has  several  gentlemen  associated  with 
him  who  are  as  equally  responsible.  Mr.  King  has  made 
an  examination  of  your  property,  and  they  are  anxious  and 
willing  to  make  you  a  proposition,  and  they  will  agree  to 
erect  a  new  mill  at  the  mine  and  put  in  an  electric  plant, 
also  to  prospect  the  property  in  good  ahape.  Mr.  King  is 
now  framing  a  proposition  which  I  will  send  you  in  a  few 
days.  Ywi  can  easily  ascertain  who  Mr.  King  is  by  refer- 
ring to  any  bank  in  Oakland,  Gal.,  or  consulting  Brad- 
street  Mr.  King  says  it  will  cost  $75,000  or  $100,000  to 
do  this  work,  and  that  he  is  willing  to  risk  this  amount. 
I  was  in  Oakland  last  night  and  he  told  me  that  he  posi- 
tively would  not  have  anything  to  do  with  Mr.  Hanchett. 
I  will  say,  however,  that  if  you  are  satisfied  that  Mr, 
Hanchett  can  go  on  and  fulfil  the  contract,  I  do  not  see 
why  I  should  be  left  out,  and  I  ask  you  to  help  me.  These 
men  were  my  partners,  and  I  do  not  see  how  they  can 
make  a  contract  on  the  side,  without  telling  me,  and  then 
declare  me  out  My  lawyers  say  that  I  can  hold  Mr. 
Wright  and  Hanchett  to  the  original  agreement,  but  I  do 
not  want  a  lawsuit  if  it  can  be  avoided,  and  this  can  be 
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avoided  by  telling  them  to  do  as  they  agreed  to  do  by 
and  with  me.  If  you  will  do  that  Mr.  Hanchett  will  lose 
no  time  in  signing  over  my  interest,  but  if  you  will  not  do 
that,  H.  will  not  give  up  without  a  suit,  which  I  shall  com- 
mence at  once.  These  people  got  it  on  my  contract,  that 
is,  I  took  Wright  in  and  he  took  H.  in;  otherwise  H. 
could  have  had  no  interest,  as  I  would  not  have  had  any- 
thing to  do  with  him,  therefore  I  do  not  intend  to  allow 
H.  to  tell  me  that  I  am  'out' — I  shall  tie  him  right  up, 
and  then  we  shall  see  who  is  telling  the  truth.  I  am  of 
opinion,  however,  that  H.  will  make  a  failure,  for  I  can- 
not see  where  H.  is  going  to  get  the  money.  I  am  very 
sorry  that  the  contract  ia  in  the  condition  it  is,  because  it 
is  very  hard  to  get  a  set  of  men  who  are  able  to  handle 
that  property,  as  the  cost  of  equipment  is  so  great  and 
there  are  so  many  impediments  to  overcome.  Mr.  King 
and  associates  are  willing  to  equip  the  property,  as  I  have 
told  you.  Now  if  H.  and  Wright  are  so  fair  and  they 
have  no  one  to  back  them,  I  would  think  they  would  say, 
'We  cannot  fulfil  the  contract, '  and  ao  return  it  to  you. 
You  will  in  the  courae  of  a  few  days  receive  Mr.  King's 
proposition,  and  then  you  can  move  accordingly." 

On  January  17, 1895,  Canda  wrote  to  Gamble  as  follows: 
"Dear  Sir:  Your  letter  dated  January  — ,  1895,  has  just 
been  received.  I  do  not  see  what  more  I  can  say  to  you 
than  I  have  in  my  late  letters,  unless  it  is  to  add  that  it 
does  not  seem  fair  after  you  had  abandoned,  apparently, 
all  interest,  and  had  failed  to  answer  my  letters,  that  you 
should  appeal  to  me  now  to  assist  you  in  a  matter  over 
which  1  have  no  control.  Mr,  Hanchett  has  a  contract 
for  the  Silver  Peak  property,  and  if  he  lives  up  to  it,  as  I 
expect  he  will,  he  will  get  his  deed  to  the  same.  If  he 
fails,  however,  to  carry  out  his  contract,  we  will  then  be 
looking  for  a  purchaser  of  the  property." 

On  February  7,  1895,  Hanchett  wrote  to  Canda  as  fol- 
lows: "Dear  Sir:  The  other  part  of  this  letter  was  dic- 
tated by  Mr.  George  Crocker  and  his  associates.  I  write 
this  to  ask  you  to  comply  with  their  demands,  as  it  seems 
the  only  way  I  can  accomplish  the  object.    *    *    *    There 
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has  been  every  obstacle  thrown  in  my  way  that  was  pos- 
sible. Gamble  served  them  with  a  letter  threatening  suit 
against  Wright  and  others,  and  Garrard,  the  man  that 
claims  the  millsite  and  tailings,  has  notified  them  that  he 
is  the  owner,  so  you  see  I  have  considerable  to  con- 
tend with.  Now  if  you  people  will  make  this  extension 
of  time  I  am  sure  I  can  go  on  and  have  the  thirty-stamp 
mill  going  by  June,  and  the  others  as  soon  after  as  pos- 
sible.    •    •    •■' 

On  February  13,  1895,  Canda  wrote  to  Hanchett  as 
follows:  "My  Dear  Sir:  *  *  •  On  conferring  with 
my  associates,  the  Messrs.  Blair,  I  find  they  are  unwilling 
to  grant  any  further  extension  of  time,  *  •  "  As  to 
Mr.  Gamble,  there  can  be  nothing  in  his  preposterous 
claim.  Certainly,  if  you  will  offer  him  an  interest  in  the 
mine  and  require  him  to  pay  his  proportionate  share  of 
the  expenses,  I  think  there  is  no  doubt  that  he  would  fail 
to  do  so,  and  how  could  he  then  have  any  claim?  And  if 
he  did  pay,  I  do  not  see  that  you  could  object  to  have  the 
aid  which  he  would  thus  render.  *  *  *  I  am  not  pre- 
pared to  say,  however,  that  when  December  comes,  if 
you  have  complied  with  the  terms  of  the  agreement,  the 
Messrs.  Blair  would  not  be  wilting  to  give  you  a  reason- 
able extension  of  time  and  that  that  would  be  on  a  busi- 
ness basis,  of  course." 

As  a  result  of  a  number  of  letters  and  telegrams  pass- 
ing between  Hanchett  and  Canda,  an  agreement  was 
entered  into  of  date  November  21,  1895,  between  the 
Silver  Peak  Mines  and  Hanchett  extending  the  Hanchett 
option  of  September  7, 1894,  to  August  12,  1896. 

On  October  7,  1895,  Canda  wrote  to  M.  F.  Tarpey,  a 
letter  containing  the  following  reference  to  Gamble: 
"My  Dear  Mr.  Tarpey:  With  reference  to  Mr.  Gamble, 
I  have  to  say:  Mr.  Wright  and  all  the  other  gentlemen 
whose  names  he  gave  me  as  being  interested  in  his  pro- 
posed Silver  Peak  scheme  without  exception  have  dropped 
out.  Mr.  Wright,  who  had  taken  the  bond,  wrote  me 
about  three  months  after  it  had  expired  that  he  was 
unable  to  go  on  with  the  business,  and  he  recommended 
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that  1  take  it  up  with  Mr.  Hanchett,  his  father-in-law. 
Mr.  Hanchett  came  on  here  and  I  had  several  confer- 
ences with  him.  I  found  that  he  had  no  capital,  but  he 
was  able,  as  I  understand,  to  borrow  some  from  his  son- 
in-law,  Mr.  George  Crocker,  who,  however,  declined  to 
take  any  interest  in  the  venture.  Mr.  Hanchett  undertook 
to  develop  the  mines,  as  he  informed  me,  on  his  sole  and 
individual  account.  Owing  to  the  backing  which  he 
seemed  to  have,  we  entered  into  an  agreement  with  him, 
which  expires  on  the  Ist  of  January.  From  the  late  cor- 
respondence with  him  I  am  led  to  think  that  that  time 
may  be  extended,  as  he  does  not  seem  to  have  progressed 
in  the  work  of  development  as  rapidly  as  was  expected. 
I  do  not  see,  under  the  circumstances,  what  claims  Mr. 
Gamble  can  have  on  Mr.  Hanchett,  particularly  as  before 
entering  into  the  arrangements  with  Mr.  Hanchett  I 
notified  Mr.  Gamble  that  his  friends  were  not  going  on 
with  the  business.  You  can  understand  that  I  do  not 
like  Mr.  Gamble's  attitude  in  this  matter,  as  it  seems 
that  he  would  be  ready  to  prevent  our  consummating  a 
sale  of  the  property,  which  we  are  anxious  to  do." 

At  or  about  the  time  (September,  1894)  that  Wright 
notified  Canda  that  "he  would  not  be  able  to  attend  to 
the  Silver  Peak  business"  and  requested  that  a  bond  be 
given  in  the  name  of  Hanchett,  the  following  agreement 
was  signed  by  Hanchett  and  given  to  Wright: 

"Whereas,  J.  B.  Wright,  on  the  23d  day  of  June,  18&4, 
entered  into  a  certain  contract  with  the  Silver  Peak 
Mines,  a  corporation  existing  under  the  laws  of  the 
State  of  New  York,  concerning  mining  property  situate 
in  Esmeralda  County,  State  of  Nevada,  which  contract  is 
hereby  referred  to  and  made  a  part  hereof,  and  which 
contract  was  this  day  assigned  to  me  by  said  Wright. 

"Now  know  all  men  by  these  presents  that  I  hold  the 
said  contract  under  said  assignment  thereof  to  me,  upon 
the  following  agreements: 

"1.  Four-fifths  thereof  to  my  own  use  and  the  other 
one-fifth  to  and  for  the  use  of  the  said  J.  B.  Wright  as 
his  trustee. 
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"2.  The  undersigned,  at  his  own  expense,  is  to  do  and 
perform  all  and  sin^lar  the  acts  and  things  which  in 
said  contract  the  said  Wright  contracted  to  do. 

"3.  If  the  undersigned  shall  elect  to  take  said  property 
in  said  contract  mentioned,  as  provided  therein,  the  net 
proceeds  of  said  mines  in  his  hands  shall  be  appropriated 
towards  the  payment  of  said  $100,000,  and  the  balance 
shall  be  paid  one-fifth  by  said  Wright  and  four-fifths  by 
the  undersigned.  But  in  no  case  shall  the  said  Wright 
be  required  to  pay  money  out  of  his  private  funds,  but 
his  interests  in  the  said  business  shall  alone  be  liable. 

"4.  It  is  contemplated  that  a  corporation  shall  be 
formed  to  operate  the  mines  mentioned  in  said  contract 
and  in  that  case  shall  own  four-fifths  of  the  stock  and 
the  said  Wright  one-fifth. 

"Witness  my  hand  the  day  and  year  first  above  writ- 
ten.    L.  J.  Hanchett," 

On  January  2,  1896,  Hanchett  wrote  to  Canda  a  letter 
which  is  of  interest  or  importance  only  in  that  it  shows 
that  differences  had  arisen  between  Hanchett  and  the 
Silver  Peak  Company,  over  the  execution  of  the  option 
which  subsequently  culminated  in  litigation. 


In  August,  1896,  the  Silver  Peak  Mines  declined  to 
further  extend  its  contract  of  September  7,  1894,  with 
Hanchett  and,  upon  his  refusing  to  account  for  the  ore 
mined  by  him  or  to  surrender  its  properties,  brought  suit 
against  him  on  April  6,  1897,  in  the  United  States  Circuit 
Court  for  the  Southern  District  of  New  York,  obtaining 
due  personal  service  on  the  defendant.  On  or  about 
April  17,  1897,  the  Silver  Peak  Mines  also  began  an 
action  at  law  against  Hanchett  in  the  United  States  Cir- 
cuit Court  for  the  Ninth  Circuit,  District  of  Nevada,  and 
in  aid  thereof  filed  a  bill  in  equity  asking  for  an  injunc- 
tion, which  was  granted. 

In  both  the  aforesaid  actions  at  law  the  facts  alleged 
by  the  Silver  Peak  Mines  were  substantially  the  same  and 
the  relief  asked  for  was:  (a)  For  the  payment  of  royalties 
due  under  his  contract,     (b)  For  damages  for  injuries 
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done  to  plaintiff's  mines  by  improper  mining  methods 
employed  by  the  defendant,  (c)  For  a  finding  that  plain- 
tiff's contract  with  Hanchett  was  terminated. 

In  the  Nevada  action  at  law  the  restitution  and  posses- 
sion of  the  properties  was  also  asked  for  as  against  Han- 
chett and  any  one  claiming  by,  through,  or  under  him. 

Hanchett  appeared  in  and  defended  all  the  aforesaid 
actions,  denying  plaintiff's  allegations  and  interposing 
counterclaims  in  which  he  set  out:  (a)  That  his  contract 
had  never  expired,  (b)  That  he  had  been  prevented  by 
plaintiff's  wrongdoing  from  fulfilling  it.  (c)  That  he  was 
still  entitled  to  purchase  the  property,  and  to  offset 
against  the  agreed  purchase  price  the  amount  of  the  dam- 
ages which  he  alleged  he  had  sustained  at  the  hands  of 
the  Silver  Peak  Mines,  (d)  That  he  was  ready  and  will- 
ing to  perform. 

The  New  York  action  was  the  first  to  be  reached  and 
came  to  trial  before  Judge  Shipman  and  a  jury  on  the 
12th  day  of  January,  1899.  Plaintiff  secured  a  verdict 
and  obtained  judgment  against  Hanchett  for  some 
$21,000  damages  for  royalties.  The  plaintiff.  Silver  Peak 
Mines,  thereupon  moved  in  the  action  pending  in  Nevada 
for  permission  to  amend  its  complaint  by  pleading  the 
aforesaid  judgment  obtained  in  New  York.  This  motion 
was  opposed  by  Hanchett's  attorneys.  The  court,  how- 
ever, by  Hawley,  J.,  permitted  the  amendment  asked  for 
by  plaintiff  on  the  ground  that  all  issues  raised  in  the 
Nevada  action  had  been  adjudicated  in  the  New  York 
action.  As  a  result  of  this  amendment  to  the  complaint, 
judgment  was  finally  entered  against  Hanchett  in  the 
Nevada  actions  in  September,  1901,  declaring  the  termi- 
nation of  his  contract,  ordering  the  restitution  of  the 
properties  to  the  Silver  Peak  Mines,  and  awarding  the 
latter  damages  in  the  sum  of  about  $21,000.  Meanwhile, 
Hanchett  had  abandoned  possession  of  the  properties  to 
the  Silver  Peak  Mines. 

BLAIR   FORECLOSURE 

After  the  commencement  of  the  Hanchett  litigations, 
above  set  forth,  John  I.  Blair  filed  a  bill  to  foreclose  the 
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mort^ase  given  him  by  the  Silver  Peak  Mines  in  1879,  in 
the  United  States  Circuit  Court,  District  of  Nevada,  in 
July,  1897.  In  this  foreclosure  suit  John  I.  Blair  was 
sole  plaintiff,  and  the  Silver  Peak  Mines  as  mortf^agor 
and  owner,  and  L.  J.  Hanchett  as  claiming  some  interest 
in  the  premises  were  named  as  defendant.  The  defend- 
ant the  Silver  Peak  Mines  duly  appeared,  admitted  the 
mortgage  and  the  amount  of  its  indebtedness,  secured 
thereby  and  consented  to  the  entry  of  decree  of  fore- 
closure. Hanchett  appeared  and  after  demurring  unsuc- 
cessfully to  the  bill  (Blair  v.  Silver  Peak  Mines,  84  Fed. 
737)  answered  and  set  up  among  other  defenses:  (1) 
That  the  Silver  Peak  Mines  and  John  I.  Blair,  through 
the  latter's  alleged  ownership  or  control  of  all  the  stock 
of  the  former,  were  in  reality  one  and  the  same;  (2)  that 
there  was  no  valid  consideration  for  the  mortgage;  (3) 
that  Blair's  right  to  enforce  the  mortgage  was  barred  by 
the  statute  of  limitations;  (4)  that  Blair's  foreclosure 
action  had  been  begun  for  the  purpose  of  preventing 
Hanchett  from  performing  under  his  option;  (5)  that 
Blair  was  estopped  by  his  representations  from  enforcing 
his  mortgage  as  against  Hanchett,  and  (6)  that  Hanchett 
had  exercised  his  option  to  purchase  under  his  contract 

Full  testimony  was  taken  on  all  these  issues  by  the 
plaintiff  whose  witnesses  were  cross-examined  at  great 
length  on  behalf  of  defendant  Hanchett,  who  thereafter 
being  in  default,  a  final  decree  was  entered  on  the  29th 
day  of  November,  1898.  By  this  decree  in  foreclosure, 
the  mortgage  was  declared  to  be  a  valid  and  subsisting 
first  lien  in  favor  of  John  I.  Blair  on  all  the  properties 
described  therein.  Hanchett's  attorneys  then  moved  for 
a  rehearing,  which  was  denied  by  Judge  Hawley.  (Blair 
V.  Hanckett,  93  Fed.  332.) 

Hanchett  appealed  to  the  United  States  Circuit  Court 
of  Appeals,  which  by  a  unanimous  opinion,  held:  (1)  That 
the  mortgage  of  1879  was  valid  in  its  inception  and  based 
upon  a  good  consideration;  (2)  that  its  foreclosure  was 
not  barred  by  the  statute  of  limitations;  (3)  that  Han- 
chett had  no  such  interest  in  the  property  described  in 
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the  contract  of  option  as  gave  him  the  right  to  plead  the 
statute  of  limitations;  (4)  that  John  I.  Blair  was  entitled 
to  foreclose  his  mortgage  even  had  he  owned  all  the 
stock  of  the  Silver  Peak  Mines  and  had  he  organized  the 
corporation  for  the  purpose  of  handling  and  managing 
the  properties  he  transferred  to  it;  (5)  that  any  rights 
which  Hanchett,  or  those  claiming  by  or  under  him. 
might  have  under  his  contract  with  the  Silver  Peak 
Mines  was  subordinate  to  the  lien  of  Blair's  mortgage, 
or,  to  use  the  words  of  the  court, "  it  is  clear  that,  what- 
ever interest  or  claim  Hanchett  may  have  on  or  to  the 
property  of  the  Silver  Peak  Mines,  it  is  subsequent  and 
subject  to  the  lien  of  complainant's  mortgage."  (Han- 
chett V.  Blair,  100  Fed.  817.) 

The  premises  in  question  were  thereafter  sold  by 
special  master  under  the  foreclosure  decree,  and  bought 
in  at  public  auction  by  John  I.  Blair  on  the  25th  day  of 
May,  1899. 

BLAIR  JVDOMENTI^   AT    LAW    AOAINST   SILVER   PEAK    MINES 

Subsequent  to  the  date  of  the  mortgage  given  him  by 
the  Silver  Peak  Mines  in  1879,  John  I.  Blair  at  various 
times  advanced  moneys  to  said  company  to  enable  it  to 
maintain  and  develop  its  mining  properties.  In  1898  the 
moneys  so  advanced  by  Blair  amounted  to  some  $68,000, 
for  recovery  of  which  he  brought  suit  against  the  Silver 
Peak  Mines  in  the  United  States  Circuit  Court  for  the 
Southern  District  of  New  York  in  February,  1898,  and 
recovered  judgment  for  some  $68,162  or  thereabouts. 
Said  judgment  was  certified  to  the  United  States  Circuit 
Court  for  the  District  of  Nevada,  and  a  suit  brought 
thereon  in  said  court,  which  resulted  in  a  judgment  for 
the  plaintiff  in  the  sum  of  about  $68, 162.  For  the  purpose 
of  satisfying  this  judgment  a  writ  of  execution  was  duly 
issued  by  the  United  States  Circuit  Court  on  or  about  the 
12th  day  of  April,  1898,  directing  the  sale  of  certain 
lands  and  properties  belonging  to  the  defendant,  the  Sil- 
ver Peak  Mines.  In  pursuance  of  said  execution  said 
properties  were  levied  upon  and  sold  by  the  United 
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States  marshal  at  public  auction  on  the  25th  day  of  May, 

1899,  and  bought  in  by  John  I.  Blair. 

After  the  aforesaid  sales  by  the  special  master  under 
the  foreclosure  and  by  the  sheriff  under  execution,  but 
before  the  delivery  of  deeds  by  them,  John  I.  Blair  died 
on  December  2, 1899,  leaving  a  will  which  was  duly  pro- 
bated in  the  orphans'  court,  in  the  County  of  Warren, 
New  Jersey,  in  December,  1899,  and  an  exemplified  copy 
thereof  filed  in  the  district  court  for  Esmeralda  County, 
Nevada.  Letters  of  administration  with  the  will  annexed 
were  thereafter  taken  out  in  Esmeralda  County  by  D.  0. 
Blair.  On  application  of  DeWitt  C.  Blair,  as  sole  residu- 
ary legatee  under  John  I.  Blair's  will,  and  as  the  sole 
executor  named  therein,  but  before  letters  of  administra- 
tion had  been  granted  to  Blair  in  Nevada,  Hawley,  J., 
directed  the  special  master  and  sheriff  to  execute  their 
deeds  direct  to  DeWitt  C.  Blair.  Said  deeds  were  exe- 
cuted and  delivered  in  April,  1900,  and  duly  recorded. 
Thereafter  the  Silver  Peak  Gold  Mining  Company  was 
incorporated  under  the  laws  of  New  Jersey  on  July  24, 

1900,  with  a  capital  of  one  hundred  thousand  dollars,  all 
of  which  was  issued.  This  corporation  purchased  from 
DeWitt  C.  Blair  the  properties  conveyed  to  him  by  the 
special  master  and  sheriff  as  aforesaid,  paying  for  such 
properties  in  part  by  the  delivery  to  Blair  of  a  purchase 
money  mortgage  for  $500,000,  dated  the  9th  day  of  Octo- 
ber, 1900,  which  was  duly  recorded  in  the  office  of  the 
clerk  of  Esmeralda  County  on  the  18th  day  of  October, 
1900. 

PENDINO  ACTION 

On  March  2, 1896,  this  action  had  its  beginning  by  the 
the  filing  of  a  complaint  in  the  district  court  in  and  for 
Esmeralda  County  in  a  suit  in  which  B.  A.  Gamble  was 
plaintiff  and  L.  J.  Hanchett,  John  B.  Wright,  F.  S.  Chad- 
bourne,  George  Crocker  and  the  Silver  Peak  Mines  were 
defendants.  The  purpose  of  the  action  was  as  stated  in 
lis  pertdens  filed  with  the  county  recorder  of  Esmeralda 
County  on  March  5, 1896,  to  obtain  the  decree  of  the  court: 
voi_M-a 


,,  Google 


394  Gamble  v.  Silver  Peak        [34th  Nev. 

StatemcDt  of  Fbci« 

"Determining  that  the  plaintiff  is  a  partner  with  the  said 
L.  J.  Hanchett  and  the  said  F.  S.  Chadboume  in  that  he 
owns  and  is  entitled  to  the  possession  of  a  one-third 
interest  in  the  said  contract,  marked  'Exhibit  C,'  or  in 
any  other  contract  made  with  the  Silver  Peak  Mines, 
*  *  *  and  that  the  said  plaintiff  is  entitled  with  the 
said  defendants,  and  each  and  any  of  them  holding  the 
said  contract  marked  'Exhibit  C'or  any  extensions  or 
renewals  thereof,  upon  the  fulfillment  of  the  terms  of 
agreement  with  the  said  Silver  Peak  Mines,  to  a  convey- 
ance of  the  property  mentioned  in  said  Exhibit  C,  or  in 
any  extension  or  renewals  thereof,  and  is  entitled  to  a 
one-third  interest  of  the  proceeds,  profits  and  property 
arising  out  of  the  said  contract,  or  any  and  all  renewals 
thereof, "    No  other  lis  pendens  was  ever  filed. 

In  the  complaint  no  claim  was  made  against  the  Silver 
Peak  Mines,  nor  any  relief  prayed  for  against  it  or  its 
properties.  No  reference  was  made  to  John  I.  Blair  or 
his  mortgage,  nor  was  there  any  allegation  that  the  Silver 
Peak  Mines  ever  knew  of  the  alleged  agreement  of  part- 
nership between  Gamble,  Chadboume  and  Hanchett 

On  September  20,  1897.  Gamble  filed  certain  amend- 
ments to  his  complaint  in  and  by  which  the  name,"John 
I.  Blair,"  was  substituted  for  the  "Silver  Peak  Mines"  in 
various  paragraphs  of  the  complaint,  but  without  making 
John  I.  Blair  a  party  defendant,  or  asking  any  relief 
against  him,  or  without  altering  the  character  of  the 
action  set  out  in  the  original  complaint.  No  new  sum- 
mons was  issued,  nor  any  reference  made  to  the  mort- 
gage held  by  John  I.  Blair  then  in  process  of  foreclosure. 

Nearly  two  years  later,  on  July  16,  1899,  Gamble  filed 
what  is  denominated  a  "second  amended  complaint"  In 
this  "second  amended  complaint"  the  allegations  of  part- 
nership are  modified  and  in  lieu  of  an  allegation  of  the 
existence  of  a  partnership  between  Gamble,  Chadboume 
and  Hanchett  is  an  allegation  of  a  similar  partnership  rela- 
tion existing  between  Gamble,  Chadboume  and  Wright 
and  that  Hanchett  was  merely  the  agent  of  such  partner- 
ship in  securing  the  option  of  June  23, 1894.    Chadboume, 
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who  was  named  as  defendant  in  the  ori^nal  complaint, 
now  for  the  first  time  appears  as  a  plaintiff  in  the  suit 
and  John  I.  BJair  is  for  the  first  time  named  as  a  defend- 
ant, while  the  name  of  George  Crocker  is  dropped  as  a 
defendant  No  attempt  appears  to  have  been  made  to 
obtain  service  upon  John  I.  Blair,  who  was  never  served 
with  process  and  never  appeared  in  the  action. 

The  relief  prayed  for  in  this  second  amended  complaint 
was  as  follows:  "That  it  be  adjudtfed  and  decreed  that 
said  L.  J.  Hancfaett,  at  all  times  mentioned  in  said  com- 
plaint up  to  September  7,  1894,  was  the  af^nt  and  trus- 
tee of  said  plaintiffs  and  the  defendant  John  E.  Wright; 
that  said  L.  J.  Hanchett  obtained  said  contract  (Exhibit 
E)  to  the  extent  of  an  undivided  two-thirds  interest 
therein  as  the  agent  and  trustee  of  plaintiffs  in  equal 
shares  and  the  remaining  one-third  interest  in  said  con- 
tract for  the  benefit  of  himself  and  of  Wright.  •  •  • 
That  said  Hanchett  was  not  a  partner  with  said  com- 
plainant in  said  contract  (Exhibit  E),  but  acquired  said 
one-third  interest  therein  for  himself  and  the  defendant 
Wright,  and  that  at  all  time  held  possession  under  said 
contract  without  their  consent  and  against  their  will." 
•  •  •  (2)  "John  I.  Blair  be  required  to  set  forth  any 
claim  which  he  asserts  in  and  to  said  mining  claims  and 
properties  above  described,  and  that  it  be  determined  by 
the  court  that  any  and  all  of  said  rights  and  claims  of 
said  defendant  John  I.  Blair  are  subject  and  subordinate 
to  the  said  rights  of  plaintiffs,  and  are  wholly  invalid," 

More  than  four  years  after  the  filing  of  this  second 
amended  complaint  the  action  was  removed  from  the 
First  Judicial  District  Court  in  and  for  Esmeralda 
County  to  the  Second  Judicial  District  Court  in  and  for 
Washoe  County  on  the  ground  of  the  disqualification  of 
the  judge  of  the  former  district  (See  GavMe  v,  Distrkt 
Court,  27Nev.  233.) 

About  a  year  later,  on  October  12,  1904,  plaintiffs 
Gamble  and  Chadbourne  filed  what  is  denominated  the 
"third  amended  and  supplemental  complaint,"  in  which 
Laura  Clark  Wright,  Ernest  Wright  and  Annie  Beatrice 
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Wright  are  impleaded  as  defendants  aa  the  heirs  of  the 
defendant  J.  B.  Wright,  deceased.  DeWitt  Clinton  Blair 
in  his  own  right,  and  as  administrator  with  the  will 
annexed  of  the  estate  of  John  I.  Blair,  deceased,  is  named 
as  a  party  defendant  in  the  place  of  the  said  John  I.  Blair. 
and  the  Silver  Peak  Gold  Mining  Company,  the  present 
owner  of  the  property,  is  named  as  a  defendant 

The  defendants,  other  than  the  Wrights  and  Hanchett, 
being  citizens  of  different  states  from  that  of  the  plain- 
tiffs, caused  the  action  to  be  removed  from  the  state 
court  to  the  United  States  Circuit  Court  for  the  District 
of  Nevada.  A  motion  made  by  the  plaintiffs  to  remand 
was  denied  by  Hawley,  J.,  in  April,  1905.  Subsequently, 
and  following  the  decision  of  the  United  States  Supreme 
Court  in  the  case  of  Ex  Parte  Wisner,  203  U.  S.  449,  and 
the  interpretation  thereof  by  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  plaintiffs  renewed 
their  motion  to  remand,  which  was  granted  by  Farring- 
ton,  J. 

The  defendants,  DeWitt  Clinton  Blair.  Silver  Peak 
Mines  and  the  Silver  Peak  Gold  Mining  Company,  there- 
upon filed  their  separate  answers  to  the  plaintiff's  "third 
amended  and  supplemental  complaint."  In  these  several 
answers,  in  addition  to  denials  of  material  allegations  in 
the  complaint,  and  other  defenses,  the  said  defendants 
pleaded  the  several  judgments  in  the  various  actions  in 
the  federal  courts  above  referred  to  as  a  bar  to  any 
rights  of  the  plaintiffs  to  recover. 

The  action  came  on  for  trial  in  May,  1908.  All  of  the 
evidence  offered  upon  either  side  was  either  documentary 
or  in  the  form  of  depositions,  no  oral  testimony  being 
heard  by  the  court. 

On  the  6th  day  of  February,  1909,  the  following  judg- 
ment was  entered: 

"This  cause  was  tried  by  the  court  without  a  jury, 
commencing  on  the  11th  day  of  May,  1908.  and  ending  on 
the  15th  day  of  May.  1908,  J.  W.  Dorsey,  Esq.,  George  W. 
Baker,  Esq. ,  and  R.  M.  F.  Soto.  Esq..  appearing  as  counsel 
for  the  plaintiffs.  Rush  Taggart.  Esq., Clarence  B.  Mitchell, 


,,GoogIc 


April,  1912]       Gamble  v.  Silver  Peak 


statement  of  Facts 


Esq.,  M.  A.  Murphy,  Esq.,  and  Samuel  Piatt,  Esq.. 
appearing  as  counsel  for  the  defendants,  DeWitt  Clinton 
Blair,  in  his  own  right,  and  as  administrator,  with  the 
will  annexed,  of  the  estate  of  John  I.  Blair,  deceased. 
Silver  Peak  Mines,  a  foreign  corporation,  and  Silver  Peak 
Gold  Mining  Company,  a  foreign  corporation.  At  the 
conclusion  of  the  taking  of  the  evidence  herein  on  the 
15th  day  of  May,  1908,  on  motion  of  counsel  for  the  plain- 
tiffs, the  default  of  each  of  the  defendants  L.  J.  Han- 
chett,  Laura  Clark  Wright,  Ernest  Wright  and  Annie 
Beatrice  Wright,  for  their  utter  failure  either  to  demur 
or  answer  the  third  amended  complaint  and  the  supple- 
mental complaint  here,  each  having  appeared  thereto  by 
attorney,  was  duly  and  regularly  entered  herein, 

"After  due  consideration  of  the  evidence  herein  and 
the  arguments  and  briefs  of  counsel  for  the  respective 
parties  made  and  tiled  herein,  complete  findings  of  fact 
and  conclusions  of  law,  thereby  directing  judgment  to  be 
entered  herein,  in  accordance  therewith,  in  favor  of  the 
plaintiffs  B.  A.  Gamble  and  F.  S.  Chadboume,  and  of  the 
defendants  Laura  Clark  Wright,  Ernest  Wright  and 
Annie  Beatrice  Wright,  and  against  the  defendants  L.  J. 
Hanchett,  DeWitt  Clinton  Blair,  in  his  own  right,  and  as 
administrator,  with  the  will  annexed,  of  the  estate  of 
John  I.  Blair,  deceased.  Silver  Peak  Mines,  a  foreign  cor- 
poration, and  Silver  Peak  Gold  Mining  Company,  a  foreign 
corporation. 

"Wherefore,  by  reason  of  the  law  and  the  premises, 
the  above-named  court  orders,  adjudges  and  decrees  as 
follows: 

"  First— That  the  option  contract  or  agreement  marked 
'  Exhibit  D, '  annexed  to  the  third  amended  complaint  and 
supplemental  complaint  herein,  with  the  extension  thereof 
November  12, 1895,  are  in  full  force  and  effect,  and  that 
the  plaintiffs  B.  A.  Gamble  and  F.  S.  Chadbourne,  and 
the  defendants  Laura  Clark  Wright,  Ernest  Wright  and 
Annie  Beatrice  Wright,  as  the  successor  in  interest  of 
John  B.  Wright,  deceased,  are  entitled  to  have  said 
Exhibit  D  with  its  said  extension  enforced;  and  that 
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the  interests  of  said  plaintiffs  in  and  to  and  under  said 
Exhibit  D,  and  its  said  extension,  and  in  and  to  the  min- 
ing properties  therein,  and  in  said  complaint  described, 
are  ten  undivided  fifteenths,  and  the  rifrhts  of  the  defend* 
ants,  the  said  Wrights,  as  tenants  in  common  and  as  suc- 
cessors in  interest  of  John  B,  Wright,  deceased,  in  and  to 
and  under  said  Exhibit  D  and  its  said  extension,  and 
in  and  to  said  mining  properties,  are  one  undivided  fif- 
teenth. That  the  said  Exhibit  D  is  in  the  words  and 
figures  following,  to  wit:  •  *  *  (Hanchett  contract 
of  September  17,  1894.) 

"Second— That  in  and  by  the  aforesaid  extension  of 
November  12, 1895,  the  time  for  the  performance  by  the 
defendant  L.  J.  Hanchett  of  the  said  option  contract, 
Exhibit  D,  was  extended  to  the  12th  day  of  August, 
1896. 

"Third— That  the  time  for  the  enforcement  of  said 
Exhibit  D,  with  its  said  extension,  and  for  the  perform- 
ance thereof  by  the  plaintiffs  and  the  said  Wrights, 
defendants,  the  parties  interested  therein,  shall  begin  to 
run  as  to  them  upon  the  expiration  of  one  hundred  and 
twenty  (120)  days  after  notice  to  the  successors  in  inter- 
est of  Silver  Peak  Mines  and  of  said  L.  J.  Hanchett,  by 
the  plaintiffs  and  said  Wrights,  defendants,  or  any  one 
or  more  of  them,  that  they,  said  plaintiffs  and  said 
Wrights,  or  any  one  or  more  of  them,  are  or  is  desir- 
ous of  entering  upon  the  performance  of  said  Exhibit 
D  and  its  said  extensions,  such  notice  to  be  given  within 
ninety  (90)  days  after  the  entry  of  this  judgment  herein. 

"Fourth— That  neither  the  defendant  DeWitt  Clinton 
Blair,  in  his  own  right,  nor  the  defendant  Silver  Peak 
Gold  Mining  Company,  has  any  right,  title,  interest  or 
estate  in  or  to  the  mining  properties  described  in  the 
complaint  or  any  part  thereof. 

"Fifth — That  whatever  title  was  acquired  in  or  to  said 
mining  properties  of  John  I.  Blair  in  his  lifetime  under 
and  by  virtue  of  the  purchase  by  him  at  the  foreclosure 
sale  and  the  execution  sale,  respectively,  mentioned  and 
set  forth  in  the  answer  of  the  defendants  DeWitt  Clinton 
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Blair,  in  his  own  right  and  as  administrator,  with  the  will 
annexed,  of  the  estate  of  said  John  I.  Blair,  deceased, 
upon  his  death  became  and  still  is  vested  in  his  estate 
represented  by  said  DeWitt  Clinton  Biair,  as  such  admin- 
istrator, subject  to  the  rights  of  the  plaintiffs  and  the 
defendants  Wrights,  under  said  Exhibit  D  and  its  said 
extension;  and  that  the  title  to  said  mining  properties 
now  vested  in  said  estate  of  said  John  I.  Blair,  deceased, 
was  acquired  by  said  John  I.  Blair  in  his  lifetime  under 
and  by  virtue  of  the  aforesaid  foreclosure  and  execution 
sales,  respectively. 

"Sixth— That  the  defendants  and  their  successors  in 
interest  who  have  acquired  any  right,  title  or  interest  in 
or  to  the  aforesaid  mining  properties  subsequent  to  the 
filing  of  the  notice  of  the  pendency  of  this  action  upon 
the  commencement  thereof,  and  set  forth  in  the  answers 
of  the  defendants  filed  herein,  be  and  they  are  hereby 
required  and  directed  to  permit  the  plaintiffs  and  the 
said  Wrights,  defendants  herein,  or  any  one  or  more  of 
them,  upon  receiving  the  notice  herein  above  provided 
for,  to  enter  upon  the  performance  of  said  Exhibit  D, 
with  its  said  extension,  and  for  that  purpose  to  permit 
said  plaintifTs  and  said  defendants  Wrights,  or  any  one 
or  more  of  them,  to  enter  upon  the  said  mining  properties 
and  into  the  possession  thereof, 

"Seventh— That  whatever  right,  title  or  interest  the 
defendant  L.  J.  Hanchett  had  in  or  to  or  under  said 
Exhibit  D,  or  its  said  extension,  or  in  or  to  said  mining 
properties,  by  virtue  of  said  Exhibit  D,  or  its  said  exten- 
sion, became  barred  and  extinguished  by  reason  of  the 
foreclosure  sale  and  the  execution  sale  referred  to  in  the 
answer  of  the  defendants  Silver  Peak  Gold  Mining  Com- 
pany and  DeWitt  Clinton  Blair,  individually  and  as  admin- 
istrator as  aforesaid;  and  that  said  L.  J.  Hanchett  has  no 
right,  title  or  interest  in  or  to  said  mining  properties,  or 
any  part  thereof,  or  in  or  to  or  under  said  Exhibit  D  or 
its  said  extension. 

"Eighth— That  the  plaintiffs  herein  and  the  defendants 
Wrights  are  entitled  to  an  accounting  or  damages  herein. 
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at  their  election,  and  that  evidence  for  the  purpose  of 
obtaining  such  accounting  or  determining  the  damages 
to  which  said  plaintiffs  and  said  defendants  Wrights,  as 
against  the  other  defendants  or  any  of  them,  or  their 
successors  in  interest,  may  be  taken  before  the  court  or 
a  referee,  as  the  court  may  determine  or  direct,  upon 
thirty  days'  notice  of  an  application  to  the  court  for  an 
order  fixing  the  time  and  place  of  taking  such  evidence, 
and  for  the  appointment  of  a  referee,  if  the  court  shall 
determine  that  a  referee  be  appointed. 

"Done  in  open  court  this  6th  day  of  February,  1909." 

On  the  25th  day  of  May,  1909,  upon  the  motion  of 
plaintiffs,  and  over  the  objection  of  appellants  herein, 
the  court  ordered  the  issuance  of  a  writ  of  assistance 
and  directed  that  evidence  be  taken  on  an  accounting  to 
determine  the  amount  of  damages  to  which  the  plaintiffs 
might  be  entitled.  On  June  17,  1909,  the  court  made  an 
order  for  the  filing  of  a  bond  in  the  sum  of  $150,000  stay- 
ing execution  until  fifteen  days  after  the  court's  deter- 
mination of  the  motion  for  a  new  trial  then  pending. 

On  the  22d  day  of  January,  1910,  the  day  previous  to 
the  last  day  allowed  under  the  statute  for  an  appeal 
from  the  judgment,  no  decision  having  been  rendered  on 
the  motion  for  a  new  trial,  an  appeal  from  the  judgment 
was  taken. 

Upon  application  to  the  court  to  fix  the  amount  of  a 
bond  to  stay  the  execution  of  the  judgment  pending  the 
appeal,  and  the  plaintiffs  having  asked  that  such  bond  be 
fixed  at  $1,000,000,  the  court  on  January  27,  1910,  fixed 
the  12th  day  of  February  following  as  a  date  upon  which 
testimony  would  be  heard  to  determine  the  amount  of 
such  bond,  and  that  in  the  meantime  execution  be  stayed 
upon  a  nominal  bond  of  $300.  On  the  same  day,  Janu- 
ary 27, 1910,  a  bond  was  filed  providing  for  $300  for  the 
costs  of  appeal  and  for  $300,  conditioned  that  during  the 
possession  of  the  premises  by  the  appellants  they  would 
not  commit  waste,  and  that  if  the  judgment  be  affirmed 
they  would  pay  the  value  of  the  use  and  occupation  of 
the  premises  until  the  delivery  of  the  possession  not 
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exceeding  that  amount  No  other  undertaking  upon 
appeal  was  filed.  Appellants  excepted  to  the  ordffr  of 
January  27,  1910,  and  to  other  orders  subsequently  made 
relative  to  fixing  a  time  for  taking  testimony  to  deter- 
mine the  amount  of  the  stay  bond. 

Shortly  thereafter  application  was  made  to  this  court 
for  a  writ  of  prohibition  restraining  the  lower  court  from 
executing  the  writ  of  assistance  or  proceeding  to  take 
evidence  in  an  accounting  to  determine  the  amount  of 
damages  to  which  the  plaintiffs  might  be  entitled.  The 
writ  prayed  for  was  denied  by  this  court.  (Silver  Peak 
Mines  v.  Second  Judicial  District  Court,  33  Nev.  97.) 

Immediately  thereafter  one  of  the  appellants  herein, 
the  Silver  Peak  Gold  Mining  Company,  applied  to  the 
United  States  Circuit  Court,  Ninth  Circuit,  District  of 
Nevada,  for  an  injunction  gainst  the  plaintiffs  and  the 
clerk  of  the  Second  Judicial  District  Court  of  the  State  of 
Nevada  in  and  for  Washoe  County,  and  the  sheriff  of  Esme- 
ralda County,  restraining  them  from  proceeding  under  the 
judgment  obtained  by  the  plaintiffs  in  the  said  district 
court  of  this  state,  upon  the  theory  that  the  judgment 
obtained  in  the  state  court  was  in  violation  of  the  peti- 
tioner's rights,  under  and  by  virtue  of  the  said  several 
judgments  obtained  in  the  circuit  court  of  the  United 
States  against  Hanchett  and  Silver  Peak  Mines.  On  the 
30th  day  of  December,  1911,  the  circuit  courtof  the  United 
States  by  Morrow,  J.,  issued  a  temporary  injunction 
"staying  the  issuance  of  a  writ  of  assistance  in  the  state 
court  until  the  further  order  of  this  court,  upon  the  com- 
plainant giving  a  bond  in  the  sum  of  $150,000." 

The  contentions  of  the  respective  parties  upon  this 
appeal  are  succinctly  stated  in  appellant's  opening  brief 
as  follows: 

appellants'  contentions 

"1.  That  each  of  the  various  written  options  set  forth 
in  the  evidence  constituted  a  separate,  complete  and  inde- 
pendent contract  between  the  parties  named  therein  and 
none  others. 

"2.  That  previous  to  an  election  to  purchase  by  the 
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optionee  named  in  any  of  the  contracts,  auch  contracts 
were  (a)  unilateral,  (b)  executory,  (c)  personal  to  the 
optionee,  and  (d)  did  not  vest  him  with  any  interest  as 
vendee  in  the  properties  described  therein. 

"3.  That  the  election  provided  for  in  such  options  was 
a  single  election  to  purchase  and  pay  for  the  whole  prop- 
erty as  a  unit,  and  was  to  be  exercised  by  the  person  des- 
ignated in  the  option  at  one  point  of  time,  and  in  respect 
to  the  entire  property. 

"4.  That  there  is  no  sufficient  evidence  of  any  partner- 
ship between  Chadbourne,  Gamble  and  Wright,  but  that 
if  such  a  partnership  existed,  the  evidence  shows  that  it 
was  never  brought  to  the  notice  of  the  Silver  Peak  Mines 
or  John  I.  Blair,  and  that  in  any  event  it  could  only  have 
related  to  the  fruits  or  avails  of  any  options  secured  by 
any  one  of  the  alleged  partners  after  an  election  to  pur- 
chase by  an  optionee  named  in  the  contract. 

''5.  That  notwithstanding  Gamble,  Chadbourne  and 
Wright  may  have  had  a  partnership  arrangement  between 
themselves,  or,  as  members  of  such  partnership,  may 
have  had  an  arrangement  or  contract  with  Hanchett  as 
their  agent,  neither  such  partnership  arrangement  nor 
such  contract  with  Hanchett  could  have  the  effect  of 
changing  the  express  terms  of  the  written  contract 
between  the  Silver  Peak  Mines  and  Hanchett,  nor  give 
to  any  one  of  these  parties  any  rights  as  a  contracting 
party  under  that  contract  with  the  Silver  Peak  Mines  or 
with  John  I.  Blair,  nor  could  any  oral  testimony  be 
admitted  to  contradict  the  written  contract,  as  to  who 
were  the  parties  to  it,  and  entitled  to  its  benefits  and 
privileges. 

"6.  That  any  equity  or  legal  right  which  Gamble,  Chad- 
bourne or  Wright  may  have  acquired  by  virtue  of  any 
arrangement  or  contract  between  themselves  or  with 
Hanchett,  was  enforceable  only  as  against  the  parties  to 
such  contracts  or  arrangement,  and  could  not  be  enforced 
as  against  the  Silver  Peak  Mines  or  John  I.  Blair  by 
reason  of  the  fact  that  Gamble,  Wright,  Chadbourne  or 
Hanchett  hsid  a  contract  with  the  Silver  Peak  Mines  or 
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John  I.  Blair.  And  any  interest  plaintiffs  may  have 
obtained  in  the  proceeds  of  the  Hanchett  contract  by 
virtue  of  a  collateral  agreement  with  Hanchett  was  taken 
by  them  subject  to  the  performance  of  the  contract  by 
Hanchett,  the  optionee  designated  therein  as  the  person 
to  perform. 

"  7.  That  the  title  of  D.  C.  Blair  and  the  Silver  Peak  Gold 
Mining  Company  as  the  successors  in  interest  of  John  I. 
Blair  to  the  properties  in  question  is  perfect  and  com* 
plete  by  reason  of  the  sales  under  the  foreclosure  decree 
and  money  judgments  obtained  by  John  I.  Blair  against 
the  Silver  Peak  Mines  and  Hanchett,  because:  (a)  The 
lien  of  both  mortgage  and  judgment  were  superior  to 
plaintiffs'  rights,  and  the  lis  pendens  filed  by  Gamble 
herein  had  no  effect  as  against  the  mortgage  of  1879  or 
the  suits  instituted  in  the  federal  courts  by  John  I.  Blair; 
(b)  because  John  I.  Blair  could  not  contract  for  the  Silver 
Peak  Mines  Corporation,  nor  it  for  him,  nor  were  they 
one  or  the  same;  (c)  because  Judge  Hawley  had  full 
authority  under  the  circumstances  described  to  direct  the 
special  master  and  marshal  to  execute  deed  directly  to 
DeWitt  Clinton  Blair,  and  that,  even  if  such  authority 
were  doubtful  at  the  time  the  deed  was  ordered  by  reason 
of  the  want  of  probate  proceedings  in  Nevada,  never- 
theless, in  view  of  the  subsequent  appointment  by  the 
Nevada  courts  of  D,  C.  Blair  as  administrator  with  the 
will  annexed,  the  question  is  of  no  importance,  because 
such  appointment  would  relate  back  and  validate  the  pre- 
ceding action  of  the  federal  court. 

"8.  That  plaintiffs  are  bound  by  the  various  federal 
judgments  pleaded  by  the  defendants  herein  and  obtained 
by  John  I.  Blair  and  the  Silver  Peak  Mines  against  Han- 
chett in  reference  to  the  contract  of  September  7, 1894, 
through  which  the  plaintiffs  claim,  because  upon  plain- 
tiffs' own  theory  of  the  case,  Hanchett  necessarily  repre- 
sented plaintiffs  in  all  respects  in  said  contract,  and 
any  judgment  or  decree  which  bound  Hanchett  would 
of  necessity  bind  plaintiffs,  the  federal  court  having 
acquired  full  jurisdiction  of  all  the  parties  named  in 
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the  written  contracts  and  of  the  subject-matter  in  said 
suits. 

"9.  That  in  no  event  is  the  contract  of  September  7, 
1894,  between  Silver  Peak  Mines  and  Hanchett,  under 
which  plaintiffs  claim,  one  which  can  be  enforced  specifi- 
cally: (a)  Because  the  duties  and  obligations  of  Hanchett, 
the  optionee  named  therein  previous  to  the  exercise  of  an 
election  to  purchase,  involved  the  exercise  of  personal 
direction,  management  and  control  of  a  continuing  char- 
acter, and  no  court  of  equity  will  undertake  the  super- 
vision and  direction  of  a  continuing  activity  of  this  nature. 
The  same  fundamental  objections  to  a  decree  for  specific 
performance  apply  to  the  plaintiffs  during  the  term  of 
the  option  named  in  the  contract,  with  the  added  objec- 
tion that  they  were  in  no  sense  parties  to  the  contract 
which  they  ask  to  have  specifically  enforced,  (b)  Because 
the  contract  of  September  7, 1894,  only  gave  to  Hanchett 
an  election  to  examine  the  properties  named  therein,  and 
upon  such  examination  to  further  elect  whether  or  not 
he  would  purchase  them  upon  certain  terms  noticed  in 
the  contract,  but  did  not  require  him  to  make  such  exam- 
ination, or  subsequent  election,  and  the  contract  was 
therefore  not  mutual.  Had  plaintiffs  been  parties  to  the 
contract  the  same  objections  would  have  applied  to  a  decree 
for  specific  performance  in  their  favor,  (c)  Because  Han- 
chett is  barred  by  the  decree  of  the  federal  court,  and 
plaintiffs  can  only  claim  through  him,  but,  were  it  other- 
wise, plaintiffs'  conduct,  claims,  and  representations  dur- 
ing the  life  of  the  contract,  were  such  as  to  estop  them 
from  demanding  a  decree  for  its  specific  performance, 
(d)  Because  the  right  to  a  specific  performance  of  the 
contract  terminated  as  to  Hanchett  as  well  as  the  plain- 
tiffs when  the  time  named  in  the  contract  expired  with- 
out any  election  to  purchase  having  been  exercised,  and 
compliance  with  the  terms  of  the  contract  as  to  payment, 
etc. ,  upon  the  election  to  purchase,  yet,  were  it  otherwise, 
the  plaintiffs  are  estopped  from  maintaining  such  suit  by 
their  subsequent  laches  in  regard  to  the  institution  and 
prosecution  of  this  suit,  (e)  Because,  since  the  making  of 
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said  contract  of  September  7,  1894,  the  status  of  the  par- 
ties, and  of  the  properties,  the  subject-matter  of  the  con- 
tract has  so  changed  and  altered  that  to  now  render  a 
decree  for  specific  performance  would  be  grossly  inequita- 
ble, and  the  parties  should  be  left  to  their  remedy  at  law, " 

RESrONDESTH'   CONTENTIONS 

"1.  That  a  partnership  existed  between  Gamble, 
Wright  and  Chadbourne  for  the  purpose  of  acquiring 
possession  of  the  Silver  Peak  Mines  properties,  and  that 
the  Silver  Peak  Mines  and  John  I,  Blair  had  knowledge 
of  the  existence  of  such  partnership. 

"2.  That  by  virtue  of  such  partnership,  each  of  the 
partners  acquired  an  undivided  fractional  interest  in 
the  properties  covered  by  any  option  which  might  be 
obtained  by  any  one  of  them,  or  by  Hanchett 

■'3.  That  the  various  options  secured  from  Blair  or 
from  the  Silver  Peak  Mines  were  each  only  extensions 
and  modifications  of  the  original  option  given  to  Gamble 
by  John  I.  Blair  in  March,  1893,  and  respectively  vested 
in  each  partner  a  real  estate  interest  in  an  undivided 
fractional  portion  of  such  properties  proportionate  to  his 
interest  in  the  partnership. 

"4.  That  the  fractional  interest  so  claimed  by  any  one 
of  the  alleged  partners  can  be  enforced  by  him  sepa- 
rately, not  only  against  any  copartner  named  as  optionee 
in  the  various  contracts,  but  also  against  the  Silver  Peak 
Mines  and  John  I.  Blair,  and  against  the  properties  them- 
selves, and  that  the  election  provided  for  in  the  option 
can  be  exercised  by  each  of  the  alleged  partners  and 
even  by  the  heirs  of  a  deceased  partner  separately  to  the 
extent  of  his  proportionate  interest. 

"5.  That  such  interest  of  the  various  partners  was 
superior  to  the  title  of  D.  C.  Blair  and  the  Silver  Peak 
Gold  Mining  Company  derived  through  the  foreclosure  of 
John  I.  Blair's  mortgage,  executed,  delivered  and  recorded 
in  1879,  because:  (a)  John  I.  Blair  having  died  after  the 
purchase  of  and  payment  for  by  him  of  the  properties 
bought  in  at  the  foreclosure  sale,  but  before  the  special 
master  had  executed  a  deed  to  him.  Judge  Hawley  had 
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no  authority  to  direct  the  special  master  to  make  such 
deed  to  DeWitt  C.  Blair,  the  sole  executor  and  residuary 
legatee  named  in  the  will  of  John  I.  Blair;  such  will  hav- 
ing been  probated  in  New  Jersey,  and  exemplified  copies 
of  the  probate  proceedings  filed  in  Nevada  on  which  let- 
ters of  administration  with  the  will  annexed  were  there- 
after granted  to  D.  C.  Blair  in  Nevada,  but  not  until  after 
the  special  master's  deed  to  him.  (b)  John  I.  Blair,  as 
the  owner  of  the  large  majority  of  the  stock  of  the  Silver 
Peak  Mines,  and  as  connected  by  ties  of  blood  or  friend- 
ship with  the  other  stockholders,  was  in  reality  the  cor- 
poration or,  as  the  trial  court  put  it,  its  'alter  ego,'  and 
was  therefore  bound  by  its  contracts,  and  it  by  his.  (c) 
By  the  lis  pendens  filed  with  the  original  complaint  herein, 
John  1.  Blair  was  given  notice  of  the  plaintiffs'  claims 
and  should  have  made  them  parties  defendant  in  his  fore- 
closure suit,  and,  not  having  done  so,  they  are  not  barred 
by  the  decree  against  the  Siver  Peak  Mines  and  Hanchett 
obtained  therein,  (d)  By  reason  of  the  contract  of  the 
Silver  Peak  Mines  with  Hanchett,  and  of  the  substantial 
identity  of  John  I.  Blair  and  Silver  Peak  Mines,  John  I, 
Blair  is  estopped  from  enforcing  his  mortgage  against  the 
properties  named  in  the  Hanchett  contract." 

Samuel  Piatt  (Rusk  Taggart,  Clarence  Blair  Mitchell, 
and  Bartlett  &  Thatcher,  of  Counsel),  for  Appellants: 

Plaintiffs  entirely  failed  to  make  a  case.  They  were 
not  parties  to  the  options  under  which  they  now  claim 
and  show  no  right  to  enforce  the  same.  They  furnished 
no  evidence  of  the  existence  of  a  partnership  inter  sese, 
much  less  of  any  knowledge  thereof  by  the  Silver  Peak 
Mines  or  John  I.  Blair.  Whatever  arrangements  may 
have  existed  between  Gamble,  Hanchett,  Wright  and 
Chadbourne  with  reference  to  the  Silver  Peak  Mines 
related  only  to  an  interest  in  the  results  of  the  successive 
options  obtained,  and  each  arrangement  was  limited  to  a 
particular  option.  Any  such  interest  in  the  results  was 
dependent  upon  the  performance  by  the  optionee  named 
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in  such  option  of  the  conditions  therein  prescribed. 
Their  contract  or  arrangement,  in  ref^ard  to  the  Silver 
Peak  Mines,  if  any  existed,  was  enforceable  only  as 
between  themselves,  and  created  no  rights  against  the 
Silver  Peak  Mines  or  John  I.  Blair  under  the  agreements 
in  which  plaintiffs  were  not  named  as  parties.  Plaintiffs 
can  and  do  claim  only  through  the  Hanchett  option  of 
September  7, 1894,  and  are  therefore  bound  by  the  judg- 
ments obtained  against  Hanchett  with  respect  to  that 
option  in  the  federal  courts. 

There  is  in  all  cases  a  strong  presumption  against  any 
one  being  a  party  to  a  written  instrument  under  seal  in 
which  he  is  not  named,  and  in  general  it  is  not  permis- 
sible to  show  that  the  real  parties  to  such  an  instrument 
were  not  those  named.  (Stanton  v.  Granger  (1908),  125 
App.  Div.  (N.  Y.  Supreme  Ct.)  174.  109  N.  Y.  Supp.  134. 
affirmed  without  opinion,  193N.  Y.  656,  87N,  E.  1127;  Van 
Allen  V.  Peabody  (1906).  112  App.  Div.  (N.  Y.  Supreme 
Ct)  57.  97  N.  Y.  Supp.  1119  (appeal  dismissed,  187  N.  Y. 
532).  80  N.E.  1121.) 

Although  a  principal  may  sometimes  sue  under  a  con- 
tract made  by  his  agent  in  the  latter's  own  name,  he 
cannot  do  so  where  the  agent  is  contracted  with  on  the 
strength  of  statements  made  by  him,  as  in  this  case,  that 
he  is  the  real  or  only  party  in  interest,  and  there  is  noth- 
ing in  the  instrument  itself  to  suggest  the  contrary.  [Fer- 
guson V.  McBean,  91  Cal.  63;  Chandler  v.  Coe,  54  N.  H.  561; 
Gilligy.  Road  Co.,  2  Nev.  216;  W.  S.  v.  Parmlee,  1  Paine's 
C.  C.  Rep.  352. ) 

One  dealing  with  an  agent  acting  within  the  limits  of 
his  power  and  for  the  benefit  of  his  principal  is  not  com- 
pelled against  his  own  wishes  to  contract  either  a  known 
or  unknown  principal.  The  law  in  this  respect  is  nicely 
stated  in  SuUivan  v.  ShaUor,  70  Conn.  733.  40  Atl.  1054. 
(Story  Ag.  sec.  423;  Mechem  Ag.  771;  Humbk  v.  Hunter, 
12  Q.  B.  310;  Wim^iester  v.  Howard,  97  Mass.  303;  Moore 
V.  Vulcanite  PoHland  Cement  Co.,  121  App.  Div.  667.  106 
N.  Y.  Supp.  393;  Birmingham  Matinee  Club  v.  McCarty, 
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152  Ala.  571,  44  South.  642;  Usher  v.  Waddington,  62  Conn. 
412,  26  Atl.  538;  Snow  v.  Nelson,  113  Fed.  353,  357-8; 
Cmvan  v.  Curran,  216  111.  598,  75  N.  E.  322. ) 

The  law  of  undisclosed  principals  has,  however,  no 
place  in  this  case,  if  plaintiffs  deny  that  Hanchett  was 
authorized  to  make  the  contract  of  September  7th  in  his 
own  name  on  their  behalf. 

How,  then,  do  plaintiffs  connect  themselves  with  the 
Wright  option  of  June  23,  1894,  or  the  Hanchett  option 
of  September  7,  1894?  There  is  no  pretense  that  either 
of  said  options  was  ever  assigned  or  attempted  to  be 
assigned  to  plaintifTa,  so  that  they  now  stand  as  substi- 
tuted parties  thereunder.  Plaintiffs'  claim,  as  we  under- 
stand it,  is  that  as  alleged  "partners"  or  joint  adventurers 
by  agreement  among  themselves  for  the  single  purpose 
of  acquiring  options  on  the  properties  belonging  to  the 
Silver  Peak  Mines,  each  of  them  acquired  an  equal  undi- 
vided fractional  interest  in  any  option  on  said  properties 
which  might  thereafter  be  obtained  by  any  of  their  num- 
ber, or  by  an  outsider  through  default  or  bad  faith  of  one 
of  their  number;  and  that  such  interest  is  enforceable 
by  each  of  the  alleged  "partners,"  not  only  as  between 
themselves  or  as  against  Wright  or  Hanchett,  or  with 
reference  to  the  fruits  and  profits  of  the  option  after  per- 
formance by  the  parties  named  therein  to  perform,  but 
also  directly  against  the  givers  of  the  option  who,  as  is 
claimed  by  plaintiffs,  had  notice  of  their  alleged  joint 
venture.  Plaintiffs  further  assert  that  the  moment  an 
option  was  given  to  Wright  or  Hanchett  the  latter  acquired 
a  real  estate  interest  in  the  properties  herein  described, 
and  that  plaintiffs  also,  to  the  extent  of  their  alleged 
interests  in  the  "  partnership, "  acquired  an  equitable  undi- 
vided fractional  interest  in  the  properties  embraced  in 
such  option. 

A  careful  examination  of  the  evidence  shows  conclu- 
sively that  such  relationship  at  the  most  went  no  further 
than  an  agreement  to  share  in  the  fruits  or  profits  of  any 
option  which  might  be  obtained  by  any  one  of  them  in 
respect  to  the  properties.     The  undisputed  evidence  as 
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to  this  relationship  rests  upon  three  agreements  in  writ- 
ing. 

There  is  a  wide  difference  between  assi^ing  the  mon- 
eys or  profits  to  arise  out  of  the  performance  of  a  con- 
tract and  the  contract  itself  or  obli^tion  to  perform  it. 
The  former  merely  transfers  the  benefits  to  be  derived 
from  performance,  while  the  latter  transfers  the  obliga- 
tion to  perform,  which  cannot  be  done  where  it  is  per- 
sonal with  the  party  who  has  undertaken  it  {Hipwell 
V.  Nat.  Surety  Co.,  130  Iowa.  669, 105  N.  W.  322;  Sharp  v. 
Edgar,  1  Sandf.  (N.  Y.  Super.)  379;  Fortuiiatev.  Patten, 
147  N.  Y.  277,  282;  Delaware  Cminty  v.  Diebold  Safe  and 
Lock  Co..  133  U.  S.  494;  Brace  v.  City  of  GlovemnUe,  167 
N.  Y.  452,  457.) 

It  is  true  that  there  is  testimony  by  Gamble  and  Chad- 
bourne,  Riven  many  years  after  the  happening  of  the 
events  to  which  they  relate,  to  the  effect  that  they  and 
Wright  had  by  oral  understanding  formed  a  "partner- 
ship" for  the  purpose  of  exploiting  the  Silver  Peak 
Mines,  but  we  are  confident  that  this  testimony,  and 
the  other  evidence  introduced  by  plaintiff,  when  ana- 
lyzed, shows  that  the  alleged  "partnership"  rested  solely 
upon  and  was  limited  to  the  agreements  above  referred 
to,  and  that  the  sole  object  of  any  such  association  was 
to  share  in  the  profits  or  fruits  of  any  option  which 
might  be  obtained  by  any  one  of  the  associates  after  a 
performance  by  such  associate. 

The  testimony  and  correspondence  show  conclusively 
not  only  that  any  agreements  between  Gamble,  Chad- 
bourne,  Wright  and  Hanchett  did  in  fact  relate  solely  to 
the  fruits  or  profits  of  any  option  which  any  one  of  them 
might  obtain  from  the  Silver  Peak  Mines,  and  was 
enforceable  only  as  between  themselves,  but  that  they 
themselves  understood  such  to  be  the  case.  The  indica- 
tions of  this  appear  directly  and  indirectly  throughout  the 
entire  record. 

The  evidence  fails  to  show  that  John  I.  Blair  or  the 
Silver  Peak  Mines  had  knowledge  of  any  "partnership" 
or  joint  adventure  between   Gamble,  Chadboume  and 
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Wrijrht,  or  that  the  Silver  Peak  Mines,  when  giving  the 
Wright  and  Hanchett  options,  knew  that  they  were  con- 
tracting with  any  parties  other  than  the  optionees  named 
therein. 

Even  had  the  relations  of  plaintiffs  been  those  of 
"partners"  as  they  now  allege,  and  were  such  fact 
material,  notice  of  such  alleged  partnership  was  never 
brought  home  to  Canda  or  the  Blairs  in  the  Silver  Peak 
Mines. 

Although  from  defendants'  standpoint,  it  makes  tittle 
difference  whether  or  not  the  Silver  Peak  Mines  or  John 
I,  Blair  knew  of  the  alleged  "partnerahip"  with  respect 
to  the  various  contracts  under  consideration,  since  it  is 
defendants'  contention  that  the  same  could  relate  only  to 
the  proceeds  or  profits  of  such  contracts  if  performed  by 
the  parties  named  therein,  nevertheless  the  defendants 
have  consistently  denied  that  they  had  any  such  knowl- 
edge, and  it  is  respectfully  submitted  that  a  careful  exam- 
ination of  the  evidence  as  a  whole  sustains  them  on  this 
point. 

More  significant  than  any  testimony  of  Canda  or 
Hanchett  in  this  respect  are  Gamble's  own  letters  to 
Canda  of  December  12  and  30,  1894,  and  January,  1895, 
written  shortly  after  the  happening  of  the  events  to 
which  they  refer,  and  intended  to  state  Gamble's  own 
claims  and  understanding  in  the  premises. 

The  question  as  to  the  nature  and  extent  of  Hanchett's 
interest  under  the  contract  of  September  7, 1894,  in  rela- 
tion to  the  properties  herein  described  had  been  repeat- 
edly passed  upon  by  courts  of  competent  jurisdiction 
previous  to  Judge  Pike's  decision  herein.  (Garrard  v. 
Silver  Peak,  76  Fed.  1;  Blair  v.  Silver  Peak  Mines.  84 
Fed.  737;  Blair  v.  Silver  Peak  Mines,  93  Fed.  337;  Han- 
chett V.  Blair.  100  Fed.  823;  Boatwick  v.  Hess,  80  111.  138. 
143;  Mendenhall  v.  Klinck.  51  N.  Y.  246.  250-1;  Cakoonv. 
Bayaud,  123  N.  Y.  298,  302-3;  Richardson  v.  Hardwiek, 
106  U.  S.  252,  254;  Clamo  v.  Grayson.  30  Or.  Ill,  46  Pac 
426,  430;  Gustin  v.  School  District,  94  Mich.  602,  506,  54 
N.  W.  156;  Cameron  v.  Shumway,  146  Mich.  634,  640-1. 
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113  N.  W.  287;  Myers  v.  J.  J.  Stone  &  Son,  128  Iowa,  10, 
12.  102  N.  W.  507,  104  N.  W.  372;  Sheehy  v.  Scott,  128 
Iowa,  556,  104  N.  W.  1139,  1141;  Nelson-v.  Stephens,  107 
Wis.  136,  145,  82  N.  W.  163,  166;  Bras  v.  Sheffield,  49  Kan. 
702,  710, 31  Pac.  316:  Caldwell  v.  Frazier,  65  Kan.  24,  27-9, 
68  Pac.  1076;  Kruht  v.  Phares,  103  Pac.  117;  Benedict  v. 
Pinms,  191  N.  Y.  377,  84  N.  E.  284;  Verstine  v.  Yeaney, 
210  Pa.  St.  109, 110,  114,  59  Atl.  689;  Sternbridge  v.  Stem- 
bridge's  Admr.,  87  Ky.  91,  94,  98  S.  W.  611;  Litz  v.  Goos- 
burg.  93  Ky.  185, 19  S.  W.  527,  21  L.  R.  A.  127,  note;  Smith 
V.  Jonea,  21  Utah,  270,  60  Pac.  1104;  STYiith  v.  Bangkam, 
104  Pac.  689,  692;  Williams  v.  LiUey,  67  Conn.  50,  63,  34 
Atl.  765,  769;  Rease  v.  KittU,  56  W.  Va.  269.  278.  49  S.  E. 
150,  154;  Dyer  v.  Duffy.  39  W.  Va.  148,  156,  19  S.  E.  540, 
543;  Dunnaway  v.  Day,  163  Mo.  415,  63  S.  W.  731;  Emery 
V.  League.  31  Tex.  Civ.  App.  474,  72  S.  W.  603;  Milwaukee 
Mechanics  Ins.  Co.  v.  B.  S.  Rhea  &  Son  (6th  C.  C.  A. ),  123 
Fed.  9,  11;  Phcenix  Ins.  Co.  v.  Kerr  (8th  C.  C.  A.).  129 
Fed.  723,  727.) 

Plaintiffs'  rights,  if  any,  in  relation  to  the  Hanchett  con- 
tract of  September  7th,  being  of  the  character  hereinbe- 
fore described,  they  are  bound  by  the  judgments  obtained 
by  the  Silver  Peak  Mines  against  Hanchett  in  the  federal 
courts  in  respect  to  said  contract,  or,  were  it  otherwise, 
there  is  no  evidence  in  this  case  which  would  justify  the 
court  in  reaching  a  conclusion  different  from  that  of  the 
federal  courts. 

The  decree  of  foreclosure  and  sale  obtained  by  John  I. 
Blair  against  the  Silver  Peak  Mines  and  Hanchett  in  the 
United  States  Circuit  Court,  District  of  Nevada,  which 
was  affirmed  by  the  Circuit  Court  of  Appeals  on  the 
appeal  taken  therefrom  by  Hanchett,  determined  that 
Hanchett  had  no  right  to  the  possession  of  the  mort- 
gaged premises  under  his  expired  option  of  September  7, 
1894,  and  had  no  estate,  right,  title  or  interest  therein, 
and  said  decree  and  the  sale  had  thereunder  vested  an 
absolute  title  to  the  premises  in  said  Blair,  as  purchaser 
at  the  foreclosure  sale,  and  in  those  claiming  under  him. 

The  filing  of  the  second  amended  complaint  by  the 
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plaintiff  after  the  exercise  by  the  federal  court  of  its 
excluaive  jurisdiction  in  rendering  a  decree  of  foreclosure 
and  sale  of  the  property  could  not  vest  in  the  state  court 
any  right  or  jurisdiction  to  relitigate  or  determine  any  of 
the  questions  relating  to  the  Blair  mortgage  or  the  Blair 
judgment  which  had  previously  been  determined  in  the 
federal  court 

This  proposition  is  fully  supported  by  the  decision  in 
the  case  of  HeidHtter  v.  Elizabeth  Oil  Cloth  Co.,  112  U.  S. 
294(1884). 

Under  any  theory  of  the  pleadings  and  evidence  John 
I.  Blair  was  not  compelled  to  make  any  of  the  plaintiffs 
herein  parties  defendant  in  his  foreclosure  suit,  and  it 
would  have  been  unusual  and  improper  practice  for  him 
to  have  so  joined  them  as  parties  defendant.  (Wegtern 
Union  Telegraph  Co.  v.  Ann  Arbor  R.  Company,  90  Fed. 
397;  Ency.  PI.  &  Pr.  vol.  9,  p.  345;  McDermott  v.  Burke,  16 
Cal.  580;  Barelli  v.  Szymanski,  14  La.  Ann.  47.) 

John  I.  Blair  was  not  estopped  from  foreclosing  his 
mortgage,  and  this  action,  which  seeks  to  recover  pos- 
session of  the  property,  wholly  ignoring  the  mortgage 
foreclosure  and  the  rights  of  those  claiming  under  the 
foreclosure  sale,  cannot  be  maintained.  (Buj-ns  v.  Heatt, 
149  Cal.  617,  87  Pac.  196;  Towmhend  v.  Thomaon.  139 
N.  Y.  152;  Cronerv.  Cowdrey,  139  N.  Y.  471;  Bryan  v. 
Kales,  162  U.  S.  411,  affirming  3  Ariz.  423  (31  Pac.  517); 
Bryan  v.  Brasius,  162  U.  S.  411,  affirming  3  Ariz.  423  (31 
Pac.  519) ;  Bryan  v.  Pinney,  162  U.  S.  419.  affirming  3 
Ariz.  412  (31  Pac.  548);  Romig  v.  GiUett,  187  U.  S.  HI 
(subsequent  proceedings  17  Okl.  324;  87  Pac  325);  Stoiif- 
ferv,  Harlan,  68  Kan.  140,  74  Pac.  612,  64  L.  R.  A.  320; 
Equit.  Mtge.  Co.  v.  Gray,  68  Kan.  102,  74  Pac.  615;  Jones 
V.  Standerferd,  69  Kan.  513,  77  Pac.  271;  Kelao  v.  Norton, 
65  Kan.  778,  70  Pac.  896;  Currier  v.  Teske,  82  Neb.  315. 
117  N.  W.  712;  DougheHyv.  Kubat,  67  Neb.  269,  93  N.  W. 
317;  Cooke  v.  Cooper,  18  Or.  142,  22  Pac.  945;  Chambers 
V.  Bookman,  67  S.  C.  455,  46  S.  E.  46;  Finlayson  v.  Peter- 
son, 11  N.  D.  54,  89  N.  W.  860;  Walker  v.  Warner,  179  III. 
24,  53  N.  E.  597;  Invest.  Seeur.  Co.  v.'Adarns,  37  Wash.  211. 
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79  Pac.  626;  Sloane  v.  Lucas,  37  Wash.  348,  79  Pac.  949; 
Saivyer  v.  Vermord  Loan  and  Tntst  Co.,  41  Wash,  524,  84 
Pac.  8.) 

The  trial  court  failed  to  ^ve  to  the  federal  judgments 
and  decrees  pleaded  by  the  defendants  herein  the  force, 
meaning  and  effect  to  which  they  were  entitled,  and 
thereby  deprived  defendants  of  rights,  privileges  and 
immunities  which  belonged  to  them  under  an  authority 
of  the  United  States.  (Lang  et  al.  v.  Choctaw,  Oklahoma 
and  GulfR.  Co.,  160  Fed.  355;  Chicot  Co.  v.  Sherwood.  148 
U.  S.  529;  Julian  v.  Central  Trust  Co.,  193  U.  S.  112; 
Wabash  R.  R.  Co.  v.  Adelbert  College,  208  U.  S.  38;  Barher 
Asphalt  Paving  Co.  v.  Morris,  132  Fed.  945;  Bnin  v.  Mann, 
151  Fed.  145;  Pitt  v.  Rodgers  (9  C.  C.  A.),  104  Fed.  387, 
affirming  96  Fed.  668;  St.  Louis  Mining  Co.  v.  Moniana 
Mining  Co.,  148  Fed.  450;  Guardian  Trust  Co.  v.  KaTisas 
City  and  Southern  R.  Co.,  146  Fed.  337.) 

The  contract  through  which  plaintiffs  claim  is  of  such 
a  character  that  in  no  event  could  its  specific  perform- 
ance be  decreed,  and,  were  this  not  the  case,  the  plain- 
tiffs, by  their  conduct  and  representations  during  the  life 
of  the  contract  and  by  their  laches  in  regard  to  the  insti- 
tution and  prosecution  of  this  suit,  have  forfeited  any 
right  to  specific  performance  which  they  might  have  had 
originally,  and  the  notorious  change  which  has  occurred 
in  the  value  of  the  properties  since  the  options  on  them 
were  given  some  fifteen  years  ago  would  render  their 
enforced  sale  now  on  the  terms  named  in  said  options 
inequitable,  and  therefore  not  to  be  decreed. 

The  nature  of  all  mining  transactions  is  such  as  to  ren- 
der time  essential.  The  principle  that  time  may  become 
the  essence  of  a  contract  for  the  sate  of  property,  not 
only  by  the  express  stipulation  of  the  parties,  but  from 
the  nature  of  the  property  itself,  has  been  frequently 
recognized.  It  is  peculiarly  applicable  to  mineral  prop- 
erties, which  undergo  frequent  and  great  fluctuations  in 
value,  and  as  to  such  properties  the  parties  interested 
are  required  to  be  vigilant  and  active  in  asserting  their 
rights. 
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The  plaintiffs  Gamble  and  Chadboume  have  been  guilty 
of  flagrant  laches  in  the  institution  and  prosecution  of 
their  suit,  and  the  defendant  Wright  never  at  any  time 
previous  to  the  entry  of  judgment  herein  asserted  any 
claims  whatever  in  the  premises. 

The  mere  filing  of  a  suit  for  specific  performance  is 
not  a  sufficient  display  of  diligence  unless  the  suit  be  dili- 
gently prosecuted  thereafter. 

J.  W.  Dorsey,  for  Plaintiffs-Respondent,  and  J.  W. 
Dorsey  {R.  M.  F.  Soto,  of  Counsel),  for  Defendants- 
Respondent: 

The  facts,  if  they  be  such,  that  this  case  is  novel,  and 
that  there  is  no  precedent  for  such  a  suit,  afford  no 
reason  for  denying  jurisdiction  to  a  court  of  equity  to 
grant  the  relief  sought.  {Dougherty  v.  Creary,  30  CaL 
290;  TayUyr  v.  Fales,  116  N.  W.  1031;  SheeUy  v.  Fales,  116 
N.  W.  1031;  Williamami  v.  Monroe,  101  Fed.  332,  335; 
Britton  v.  Supreine  Council,  18  Atl.  675,  46  N.  J.  Eq.  102, 
19  Am.  St.  Rep.  376.  385;  Toledo  A.  A.  &N,  M.  Ry.  Co,  v. 
Pennsylvania  Co.,  54  Fed.  746;  Joy  v.  St.  Louis,  138  U.  S. 
1,  11  Sup.  Ct.  243;  Piper  v.  Hoard,  13  N.  E.  626, 107  N.  Y. 
6,  73,  76. 1  Am.  St.  Rep.  789,  791,  792;  Columbian  Athietic 
Club  V.  State,  40  N.  E.  914,  2  Redf.  R.  R.,  6th  ed.  419.  916- 
916;  Bechtel  v.  Wier,  152  Cal.  443;  Southern  Pacific  Co. 
V.  Robinson,  132 Cal.  408;  Weinstock,  Lubin&Co.  v.  Marks, 
109  Cal.  529,  60  Am.  St.  Rep.  67;  Lindeke  v.  Associates 
Realty  Co.,  146  Fed.  630.) 

This  is  in  accordance  with  the  maxim  that:  For  every 
wrong  there  is  a  remedy. 

Courts  are  not  organized  and  maintained  to  lay  down 
rules  of  law,  under  and  by  which  designing  persons  may 
perpetrate  frauds  upon  their  neighbors  or  those  with 
whom  they  deal,  but,  on  the  contrary,  one  of  the  highest 
duties  of  courts,  and  especially  of  courts  of  equity,  is  and 
should  be  to  sacredly  guard  and  protect  against  fraud, 
and  in  case  of  fraud  to  secure  to  the  injured  party  his 
legal  and  equitable  rights.  The  maxim  that  for  every 
wrong  there  is  a  remedy  should  not  be  lost  sight  of  in 
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the  administration  of  the  law  and  the  application  of  the 
principle  of  equity.  {McCoy  v.  McCoy,  69  N.  E.  193, 195, 
32  Ind.  App.  38,  43-4,  102  Am.  St.  Rep.  223,  227;  Scfwol 
District  V.  Holt,  127  S.W.  462,  464-5.) 

The  firat  option  given  by  John  I.  Blair  must  be  treated 
in  equity  as  (frantini?  Gamble  an  option  to  purchase  the 
mining  property,  inasmuch  as  Blair  owned  all  the  capital 
stock  of  Silver  Peak  Mines,  except  some  few  shares  which 
he,  nevertheless,  could  control  at  will.  He  was  practi- 
cally, and  in  a  court  of  equity  for  the  purpose  of  admin- 
istering justice  must  be  considered,  the  owner  of  the 
property.  (Thorn.  Corp.,  sec.  8403;  Swift  v.  Smith,  65 
Md.  428,  57  Am.  Rep.  336,  5  Atl.  534;  Union  R.  Co.  v. 
Chicago,  R.  I.  &  P.  R.  Co..  163  U.  S.  564.  41  L.  Ed.  265; 
Louisville  Bkg.  Co.  v.  Eiseman  Bros.,  94  Ky.  83. 19  L.  R.  A. 
684,  21  S.  W.  531,  1049;  Barr  v.  New  York,  L.  E.  &  W.  R. 
Co.,  125  N.  Y.  263.  26  N.  E.  146;  Potts  v.  Schmucker,  84 
Md.  535,  35  L.  R.  A.  392,  36  Atl.  592;  Des  Moinea  Gas  Co. 
V,  West,  50  Iowa,  16;  Home  Fire  Insurance  Co.  v.  Barber, 
60L.  R.  A.  927.) 

The  corporation  is,  indeed,  but  an  agency  adopted  by 
the  stockholder  for  the  transaction  of  business.  {Kennedy 
V.  California  Sav.  Bank.  97  Cal.  93,  96,  and  cases  there 
cited,  33  Am.  St.  Rep.  163;  McGowan  v.  McDonald,  11 
Cal.  57,  71,  52  Am.  St.  Rep.  149;  Thorb  v.  Beaudry,  56  Gal. 
446,  450;  Hurtt  v.  Davis,  135  Cat.  31.  34;  Charter  v.  S.  F. 
Refining  Co.,  19  Cat.  219,  246-7;  Cornell  v.  CroHn,  64  Cal. 
197,  200;  Rice's  Appeal,  79  Pa.  St.  204;  Price  \.  Holcomb, 

56  N.W.  407,  412,  89  Iowa,  123;  Keokuk  E.  Ry.  &  P.  Co.  v. 
Weismann,  126  N.W.  60;  Donovan  v.  PurteU,  75  N.  E.  334, 
337-8, 216  111.  629;  Dea  Mmnes  Gas  Co.  v.  West,  50  Iowa.  16. ) 

The  Silver  Peak  Mines  was  but  the  mere  agent  of  John 
I.  Blair.  (Union  Traction  Co.  v.  Chicago,  199  111.  579, 
633-7,  and  cases  cited  at  p.  637,  65  N.  E.  470,  490;  Day  v. 
Postal  Tel.  Co.,  7  Ati.  608,  611-4,  66  Md.  354,  363-370; 
State  V.  Milin-ath.  120  N.  W.  252.  255-6;  Havnes  v.  Kenosha 
St.  Ry.  Co.,  119  N.  W.  578;  Potts  v.  Schmucker,  84  Md.  535, 

57  L.  R.  A.  392;  Hoffman  Co.  v.  Coal  Co.,  16  Md.  456,  77 
Am.  Dec.  311;  In  re  Rieger,  157  Fed.  609,  612-5,  and  cases 
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there  cited;  Re  Muncie  Pulp  Co.,  139  Fed.  546,  547-8,  71 
C.  C.  A.  530;  NcniJi  American  Restaurant  v.  MeEUigot,  81 
N.  E.  388,  389-390,  227  III  317,  affirming  129  111.  App.  498; 
Miller  &  Lux  v.  Rickey,  146  Fed.  574,  584-5. ) 

An  examination  of  the  authorities  cited  above  must 
satisfy  this  court  that  Silver  Peak  Mines  was,  as  decided 
by  the  trial  court,  and  stated  in  its  opinion,  the  alter  ego 
of  John  I.  Blair.  (Southern  R.  I.  Co.  v.  Walker,  211  U.  S. 
603.606-7.) 

The  right  acquired  by  an  optionee  under  a  contract 
granting  him  the  privilege  of  purchasing  real  property 
within  a  fixed  period  is  assignable,  and  of  such  a  nature 
as  to  create  an  encumbrance  upon  the  property,  and  is 
descendible.  (Schroder  v.  Gemeinder.  10  Nev.  365,  pas- 
sim; Prout  V.  Roi^,  15  Wall.  472.  476,  21  L.  Ed.  58;  Lc^an 
V.  Naglee,  9  Gal.  662.  676.  70  Am.  Dec.  678;  Menger  v. 
Ward,  87  Tex.  622,  626,  30  S.  W.  853.  854,  and  cases  there 
cited;  De  Rutte  v.  Muldrow,  16  Cal.  505,  513;  Perkins  v. 
Hadaell,  50  111.  216;  House  v.  Jackaon,  32  Pac.  1027, 1028-9, 
24  Or.  89;  21  Am.  &  Eng.  Ency.  Law,  2d  ed.  935;  Shel- 
Immev.  Beddulph,  6  Bro.  P.  C.  {Toml.  Ed.)  363;  Albert 
Brick  Co.  V.  Nelson.  27  N.  Bruns.  276;  Inoinv.  Simonds, 
11  N.  Bruns.  190;  Napier  v.  Darlington.  70  Pa.  St.  64; 
Ken-  V.  Day,  14  Pa.  St.  112,  53  Am.  Dec  526;  Bank  qif 
LouiaviUe  v.  Baumeister,  87  Ky.  6;  Barrettv.  McAllister, 
33  W.  Va.  738;  Laxarus  v.  HeUman.  11  Abb.  N.  C.  93;  Ross 
V.  Parks.  93  Ala.  153,  11  L.  R.  A.  148;  Watts  v.  Keller,  56 
Fed.  1,  4,  and  cases  cited. ) 

The  trial  court  properly  held  that  the  option  given  to 
Gamble  and  his  associates  vested  them  with  such  right 
of  interest  in  the  subject-matter  thereof  as  made  them 
necessary  parties  to  the  foreclosure  suit  of  John  I.  Blair. 
(Comp.  Laws,  2713;  Hopkins  v.  Noyes,  2  Pac  280.  282-3, 
4  Mont.  550;  GoUer  v.  Felt,  30  Cal.  481,  484-5.) 

It  is  respectfully  submitted  that  Gamble  and  his  asso- 
ciates under  the  several  options  claimed  on  their  behalf, 
including  all  of  those  executed  by  the  Silver  Peak  Mines, 
acquired  right  within  the  meaning  of  the  definition  of 
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the  terms  "lands"  and  "estate  and  interest  in  lands"  as 
defined  by  the  statutes  of  Nevada,  supra. 

Pending  the  existence  of  the  options  the  optionee  had 
the  right  to  the  possession  of  the  property  in  question 
"for  mining  and  other  purposes."  (SttUivan  v.  SuUivan, 
66  N.  Y.  37,  41,  42;  Pennachio  v.  Greco.  94  N.  Y.  Supp. 
1061,  1062,  107  App.  Div.  225;  Rice  v.  Frayser.  24  Fed. 
460,  463;  Tidwell  v.  Chiricahua  Cattle  Co.,  53  Pac.  192, 
195-6,  and  cases  there  cited,  5  Ariz.  352;  Fouet  v,  Terri- 
Uyry,  58  Pac.  728,  729,  and  authorities  cited,  8  Okl.  541; 
Casey  v.  Mason,  59  Pac  252,  264,  8  Okl.  665.) 

Under  the  express  terms  of  the  several  options  given 
by  the  Silver  Peak  Mines,  whether  to  Gamble,  Wright  or 
Hanchett,  the  optionee  was  entitled  to  be  put  in  the 
actual  possession  of  the  mining  properties  which  were 
the  subject-matter  of  the  several  options.  (Pierce  v. 
Edwards,  150  Cal.  650,  652-656,  89  Pac.  600,  601-3;  BeruKm 
V.  SkotweU,  87  Cal.  49,  54,  58-9.  25  Pac.  249,  260,  252.) 

This  court  is  not  bound  by  the  decision  of  Judge  Hawley, 
construing  the  Hanchett  option.  That  decision  is,  as  to 
the  present  plaintiffs,  and  those  claiming  under  John  B. 
Wright,  deceased,  other  than  Hanchett,  res  inter  alios 
acta.  This  court  is  at  liberty  to  use  its  own  independent 
judgment  on  the  subject,  untrammeled  by  Judge  Hawley's 
ruling. 

This  same  observation  may  be  made  as  to  all  other 
decisions  of  Judge  Hawley,  or  of  the  United  States  Cir- 
cuit Court  of  Appeals,  bearing  on  the  subject-matter 
here  in  litigation.  Those  decisions  are  binding  only  on 
Hanchett  so  far  as  his  individual  interests  were  con- 
cerned. 

It  is  submitted  that  Gamble  and  his  associates  acquired 
such  rights  under  the  several  options  as  made  them 
necessary  parties  to  the  foreclosure  suit  commenced  by 
John  I.  Blair,  so  that  their  rights  could  not  be  cut  off  or 
foreclosed,  unless  they  were  made  parties  defendant  to 
that  suit.  (Barrett  v.  McAUister,  11  S.  E.  220,  227-8,  33 
W.  Va.  738;  Whitney  v.  Higgins,  10  Cal.  547,  551,  70  Am. 
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Dec  748,  750-1;  In  re  Smith,  4  Nev.  254,  258;  Rosina  v. 
Trowbridge,  20  Nev.  105, 112, 17  Pac.  751,  754-5.) 

The  facts  in  the  case  fail  to  disclose  laches  either  in 
commencing  or  in  prosecuting  the  suit  to  enforce  the 
rights  of  Gamble  and  his  associates. 

The  suit  was  commenced  with  proper  dispatch  as  soon 
as  Gamble  learned  that  his  rights  were  repudiated  by  the 
Silver  Peak  Mines,  and  that  Hanchett  was  claiming,  for 
his  exclusive  benefit,  all  rights  arising  out  of  the  option 
of  September  7,  1894. 

Although  the  original  suit  was  commenced  in  the  name 
of  Gamble  as  sole  plaintiff,  the  scope  of  the  rehef  to  which 
Gamble,  Chadbourne  and  Wright  would  have  been  entitled 
as  against  Hanchett  and  the  Silver  Peak  Mines,  under  the 
facts  alleged  in  the  complaint,  was  precisely  that  to  which 
they  are  entitled  upon  the  facts  alleged  in  the  third 
amended  and  supplemental  complaint. 

The  suit  has  been  prosecuted  with  due  diligence. 
Whatever  delay  has  occurred  has  been  acquiesced  in  or 
consented  to  by  the  principal  defendants,  or  has  been 
occasioned  by  their  efforts,  after  removal  thereto,  to 
retain  this  cause  in  a  federal  tribunal  for  trial.  Twice 
they  opposed  the  plaintiffs'  motion  to  remand  the  cause 
thence  to  the  state  court  This  is  shown  by  the  papers 
in  the  case.  There  is  nothing  in  the  record  to  indicate 
that  the  delay  has  in  any  manner  injured  the  principal 
defendants ;  or  that  the  properties  involved  have  increased 
in  value.  {16  Cyc.  158-159,  and  cases  in  notes;  18  Am.  & 
Eng.  Ency.  Law,  2d  ed.,  111-112.) 

The  doctrine  of  laches,  as  understood  in  courts  of 
equity,  implies  injury  to  the  party  relying  upon  it  as  a 
defense.  Where  the  situation  of  the  parties  has  not  been 
altered,  and  one  has  not  been  put  in  a  worse  condition  by 
the  delay  of  the  other,  the  defense  of  laches  does  not 
apply.  {Parker  v.  Bethel  Hotel  Co.,  31  L.  R.  A.  706;  Pas- 
chal v.  Hinderer,  28  Ohio  St  568;  Taswell  v.  Saunders,  13 
Gratt354.) 

When  the  present  counsel  for  the  plaintiffs  were  called 
in,  some  time  in  the  year  1903,  it  was  found  expedient  to 
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file  a  third  amended  complaint,  with  supplementary  mat- 
ter added.  The  new  parties  came  in  voluntarily;  no 
objection  was  made  by  them  or  by  the  Silver  Peak  Mines 
to  the  filing  of  the  third  amended  and  the  supplemental 
complaint;  no  demurrer  was  interposed  because  of  laches, 
or  on  any  other  ground;  but  upon  filing  their  respective 
answers  the  foreign  corporate  defendants  and  DeWitt 
Clinton  Blair,  individually  and  in  his  representative 
capacity,  at  once,  on  March  20,  1905,  removed  the  cause 
to  the  United  States  Circuit  Court  for  the  District  of 
Nevada.  Immediately  the  plaintiffs,  specially  appearing 
therefor,  upon  notice  filed  April  3,  1905,  on  April  18,  1906, 
moved  to  remand  the  cause  to  the  state  court  The 
defendants  last  named  by  their  local  counsel,  reenforced 
by  the  present  counsel  from  New  York  City,  Rush  Tag- 
gart,  Esq.,  and  Clarence  Blair  Mitchell,  Esq.,  opposed  and 
succeeded  in  defeating  the  motion.  Subsequently  testi- 
mony was  taken  in  the  cause  under  the  equity  rules  of 
the  federal  courts,  until  shortly  after  the  decision  of  the 
United  States  Supreme  Court  in  Ex  Parte  Wisner,  203 
U.  S.  449,  when  the  plaintiffs  moved  anew  for  a  remand, 
which  motion,  though  opposed  by  Mr.  Piatt  and  Judge 
Murphy,  who  had  left  the  bench,  was  granted  May  8, 1907. 

The  cause  was  retained  in  the  federal  court  from 
March  20,  1905,  until  May  9,  1907,  when  the  order  of 
remand  was  made,  but  not  filed  till  June  9, 1907. 

Laches  is  an  equitable  doctrine  applied  to  work  out 
equitable  results.  (Adams  v.  Gosaon,  129  S.  W.  16;  Steui- 
aH  V.  Finkelstone,  92  N.  E.  37;  Meigs  v.  Pinkkam,  112 
Pac.  883;  Harris  v.  D^enhaugh,  109  Pac.  681,  82  Kan. 
765;  Brun  v.  Mann,  151  Fed.  146.) 

The  findings  of  the  trial  court  show  beyond  cavil  that 
the  defendants  against  whom  judgment  was  rendered 
have  no  equities  in  their  favor.  {NortherTi  Pac.  Ry.  Co. 
V.  Boyd,  177  Fed.  (C.  C.  A.)  804,  affirming  170  Fed.  779, 
808.) 

The  record  clearly  shows  that  whatever  delay  has 
occurred  in  bringing  the  case  to  a  trial  was  either  acqui- 
esced in  or  caused  by  the  principal  defendants,  appellants 
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herein.  (Citizens'  Savings  and  Trust  Company  v,  lUinois 
Cent.  R.  Co.,  182  Fed.  607;  Dickinson  v.  Stevenson.  120 
N.  W.  324;  Stevmson  v.  Boyd,  153  Cal.  630.) 

Laches  as  an  equitable  bar  to  relief  depends  upon  the 
circumstances  of  each  case  and,  except  in  case  of  clear 
error,  the  trial  court's  judgment  denying  its  effectiveness 
will  not  be  disturbed.  (Hudson  v.  Herman,  107  Pac  35, 
81  Kan.  627;  Harrison  v.  Rice,  114  N.  W.  151-153;  Broatch 
V.  Boysen,  175  Fed.  702,  99  C.  C.  A.  278,  283;  London  and 
San  Francisco  Bank  v.  Dexter,  Horton  &  Co.,  126  Fed. 
593-601,  61  C.  C.  A.  515.  523;  KeUey  v.  Boettcher,  85  Fed. 
55-62,  29C.  C.  A.  14,  21.) 

In  the  case  at  the  bar  the  plaintiffs  were  seeking  to 
obtain  the  possession  of  the  mining  properties  in  contro- 
versy in  order  to  enable  them  to  explore  the  same  and 
put  them  in  a  position  to  determine  whether  or  not  they 
would  exercise  the  option  granted  by  Exhibit  D.  In 
other  words,  they  were  endeavoring  to  enforce  their 
right  to  the  possession  of  the  properties  in  question,  a 
right  ordinarily  enforceable  by  law.  But  by  reason  of 
the  repudiation  of  the  contract  by  the  principal  defend- 
ants the  plaintiffs  were  compelled  to  go  into  equity  to 
establish  the  existence  as  well  as  the  validity  of  the  con- 
tract, and  there  to  obtain  complete  relief  by  securing  an 
award  of  damages  or  an  accounting.  It  is  submitted, 
therefore,  that  by  analogy  the  statute  of  limitations  gov- 
erning actions  in  ejectment  should  control. 

There  was  no  legal  excuse  for  the  removal  of  this 
cause  to  the  federal  court  from  the  state  court;  much 
less  for  the  opposition  to  the  application  to  have  it 
remanded.  (Ex  Parte  Wisner,  203  U.  S.  449;  In  re  Winn, 
213  U.  S.  458,  53  L.  Ed.  873,  875;  Re  PoUitz,  206  U.  S.  323, 
332-3;  Ex  Parte  Nebraska,  209  U.  S.  436,  443-4;  Bottoms 
V.  St.  Louis  &  S.  F.  R.  Co.,  179  Fed.  318-^320;  PoUitx  v. 
Wahash  R.  Co..  176  Fed.  333,  335;  Murdock  v.  MarUn,  178 
Fed.  307;  Clark  v.  S.  P.  Co..  175  Fed.  122,  passim;  Maho- 
poidua  V.  Ry.  Co.,  167  Fed.  165,  passim;  Foulkv.  Gray.  120 
Fed.  156,  passim,"  Friboring  v.  Pullman  Co.,  176  Fed.  981, 
983-5.) 
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The  appellants  cannot  allege  laches  because  they  could 
have  brought  the  cause  to  a  hearing  either  on  questions 
or  issues  of  law  or  of  fact;  or,  if  the  plaintiffs  were  negli- 
gent in  prosecuting  their  suit,  the  appellants  could  have 
had  the  cause  dismissed  for  want  of  prosecution.  (Comp. 
Laws,  3254  {see  sees.  3248-3253);  People  v.  J^erds,  126 
Cal.  296.  300;  Tomkin  v.  Harris,  90  Cal.  206;  Clune  v. 
Quitzaw,  125  Cal.  213-4;  McGuire  v.  Drew,  83  Cal.  225, 
229-230;  Kvhli  v.  Hawkett,  89  Cal.  225,  229-230;  Motvry 
V.  Weiaerbom,  137  Cal.  110,  113-4;  San  Jose  L.  &  W.  Co. 
V.  AUen,  129  Cal.  247,  249-250;  Woods  v.  Diepenbrock,  141 
Cal.  55,  57;  Dans  v.  Clerk,  126  Cal.  232,  234-5;  Martin  v. 
San  Francisco,  131  Cal.  575,  576;  Purdy  v.  Montgomery,  77 
Cal.  326,  327;  Keller  v.  Simmons.  50  Cal.  38,  39;  Barnard 
V.  Parmelee,  6  Cal.  App.  537;  Marks  v.  Keenan,  148  Cal, 
161-2;  Ferris  v.  Wood,  144  Cal.  26,  passim;  McDonald  v. 
SweU.  76  Cal.  257,  259;  People  v.  Latham,  53  Cal.  386,  388 
(126  Cal.  at  300);  Hubbell  v.  Lankerman.  63  Fed.  881; 
PicqueU  v.  Swan,  5  Mason,  561, 19  Fed.  Gas.  617,  619,  620; 
Houston  V.  San  Francisco,  47  Fed.  337-339;  Jessup  v.  R. 
Co..  36  Fed.  735-6,  741;  Clever  v.  Smith,  29  N.  E.  682,  683; 
1  Foster  Fed.  Pr.,  3d  ed.,  sees.  293-4;  Barcroft  v.  Swan,  9 
N.  E.  539,  542,  and  cases  there  cited.) 

The  defendants  must,  therefore,  be  held  to  have  acqui- 
esced in  the  alleged  delay.  {Jerreit  v.  Mohan,  20  Nev.  97, 
98,  citing  Baird  v.  Moses,  21  Ga.  249,  251,  and  Nevada  Co. 
Canal  Co.  v.  Kidd,  28  Cal.  673,  684;  compare  Griffith  v. 
Gruner,  47  Cal.  644-646;  Wyman  v.  Gruner,  26  Mont  227, 
238-9.) 

The  defense  of  laches  should  have  been  pleaded  so  as 
to  afford  the  plaintiffs  an  opportunity  to  explain  or 
excuse  any  apparent  delay  with  which  they  are  now 
charged.  (HiR  v.  Bamer,  8  Cal.  App.  58,  63,  96  Pac.  Ill, 
113;  Lux  V.  Hoggin,  69  Cal.  255,  267,  et  seq.,  and  passim,; 
WiUs  V.  Nekalem  Coal  Co.,  96  Pac.  528.  535;  Spalding  v. 
Macomb  &  W.  L  Ry.  Co.,  80  N.  E.  327,  329;  Blakely  v. 
Canal  Co.,  73  Pac.  249,  252.) 

Neither  Gamble  nor  any  one  of  his  associates  was  com- 
pelled to  intervene  in  the  foreclosure  suit  of  John  I.  Blair, 
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or  to  ask  to  be  made  a  party  defendant  therein.  The 
right  to  intervene  is  merely  permissive.  (Comp.  Laws, 
3694,3695.) 

"A  person  having  a  right  to  intervene  cannot  be  com- 
pelled to  do  so.  The  exercise  of  the  right  is  optional." 
(17  Am.  &  Eng.  Ency.  Law,  2d  ed.  1^;  11  Ency.  PI.  &Pr. 
502  and  notes.) 

"The  right  to  intervene  may  be  waived."  (17  Am,  & 
Eng.  Ency.  Law,  2d  ed.  185;  11  Ency.  PI.  &  Pr.  503;  Meisa- 
ner  v.  Meissner,  35  N.  W.  61,  53-4,  68  Wis.  336;  compare 
Gak  V.  SkUhck,  30  N.  W.  138, 141,  4  Dak.  196. ) 

The  claim  that  Gamble  and  his  associates  should  have 
applied  to  be  made  parties  defendant  is  but  to  contend 
that  they  should  have  asked  for  leave  to  intervene, 
which,  as  we  have  seen,  was  a  mere  optional  right,  if  it 
existed.  (Logan  v.  Greenlaw,  12  Fed.  10, 16;  Reay  v.  Buf- 
ier,  95Cal.  206.  214,  215.) 

The  evidence  is  sufficient  to  sustain  the  findings  and 
judgment;  and  even  if  conflicting  this  court  will  not  dis- 
turb either. 

The  rule  of  practice  invoked  by  the  appellants,  if  it 
ever  was  in  force  in  this  state,  must  be  now  deemed  to 
have  been  abandoned,  as  shown  by  the  later  decisions 
hereinafter  cited. 

In  support  of  their  contention  appellants  cite  Feusier 
V.  Sneath,  3  Nev.  120,  131.  The  announcement  there 
made,  that  in  chancery  cases  the  rule  as  to  conflict  of  evi- 
dence does  not  control  the  appellate  court,  is  no  longer  in 
force  in  this  state. 

The  other  statement,  that  the  appellate  court  is  as  com- 
petent as  the  nisi  prius  court  to  pass  upon  a  conflict  of 
evidence  where  the  evidence  is  made  up  of  depositions, 
was  made  evidently  without  considering  the  difference 
between  the  functions  of  an  appellate  tribunal  and  a  trial 
court.  The  latter  tries  the  issues  of  fact  and  ascertains 
where  the  truth  lies;  the  former  merely  determines  ques- 
tions of  law,  without  any  original  jurisdiction  to  deter- 
mine or  ascertain  facts.  Such  jurisdiction  would  be 
exercised  if  counsel's  contention  were  sustained.     Such 
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a  practice,  however,  does  prevail  in  the  federal  rourts  in 
equity  cases.  There  the  appellate  court  tries  the  cause  de 
novo  upon  the  entire  record.  {Reay  v.  Butler,  %  Cal.  206, 
214-215;  Barrm  v.  W.  U.  Tel  Co.,  27  Nev.  438;  Costelh  v. 
Scott.  30  Nev.  43,  76, 77;  Tonopah  L.  Co.  v.  Neniada  A.  Co., 
30  Nev.  445;  Tonopah  L.  Co.  v.  Riley.  30  Nev.  312;  Beck  v. 
Thompson,  22  Nev.  109;  Watt  v.  Nev.  Cen.  R.  R.  Co.,  23 
Nev.  164;  Roberta  v.  Webster,  25  Nev.  94,  95;  Crawford  v. 
Crawford,  24  Nev.  410, 417;  Palmer  v.  Culverwell,  24  Nev. 
114,  115;  Craw  v.  Wilson,  22  Nev.  385,  389;  Devencenzi  v. 
CassineUi,  28  Nev.  222,  231;  Welland  v.  Williams,  21  Nev. 
230;  Wilscm  v.  R.  R.  Co.,  94  Cal.  166.  168;  Churchill  v. 
Fhumoy,  127  Cal.  355,  361;  Carton  v.  Stem,  121  Ca).  347, 
349;  Jones  v.  Sanders,  103  Cal.  678,  679.) 

The  form  of  the  judprment  is  in  accordance  with  well- 
settled  principles  of  equity  jurisprudence.  It  awards  no 
relief  to  which  the  plaintiffs  and  the  Wrights  are  not 
entitled  under  the  evidence. 

Equity  grants  such  relief  only  as  the  nature  of  the 
case  and  the  facts,  as  they  exist,  not  at  the  beginning, 
but  at  the  close  of  the  litigation,  demand.  (Peck  v. 
Goodherlett.  16  N.  E.  350,  353;  P<md  v.  Harwood,  34  N.  E. 
768.  770;  Lyle  v.  Utile.  50  N.  Y.  Supp.  947,  948-9;  KU- 
boume  V.  Board,  33  N.  E.  159,  161-2;  Baily  v.  Homthal, 
49  N.  E.  56,  60.  61  Am.  St  Rep.  645;  AsbyU  v.  Hamus,  78 
N.  Y.  Supp.  64,  66;  Superityr  Oil  and  Gas  Co.  v.  Mehlin,  108 
Pac.  545,  547;  Pmn.  Co.  v.  Bond,  99  111.  App.  535;  Camp- 
bell v.  Moorehouae,  120  N.  W.  79.) 

By  the  Court,  NORCROSS,  J.  (after stating  the  facts): 
A  full  understanding  of  this  case  has  made  it  necessary 
to  make  a  preliminary  statement  of  more  than  ordinary 
length.  The  case  as  submitted  to  this  court,  after  fifteen 
years  of  proceedings  in  the  district  courts  of  the  state 
and  the  Circuit  Court  of  the  United  States,  is  compre- 
hended in  twelve  volumes  of  some  five  thousand  printed 
and  typewritten  pages,  and  the  many  legal  questions 
raised  are  illuminated  by  hundreds  of  pages  of  printed 
briefs.     Fortunately  there  are  few,  if  any,  material  facts 
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in  the  case  that  may  be  considered  from  the  viewpoint 
of  conflicting  evidence.  While  a  number  of  depositions 
were  offered  in  evidence,  the  main  questions  involved 
upon  the  merits  are  settled  by  a  consideration  of  the 
written  contracts  entered  into  and  the  correspondence 
had  between  the  several  parties.  All  of  the  correspond- 
ence between  the  parties  does  not  appear  to  be  in  the 
record,  owing  to  the  fact,  doubtless,  that  some  letters 
may  have  been  lost  or  mislaid  during  the  many  years 
which  elapsed  before  the  trial  was  actually  reached,  but 
in  the  main  the  correspondence  is  in  the  record,  and 
enough  appears  to  clearly  show  the  true  status  of  affairs 
existing  between  the  several  parties  which  forms  the 
subject-matter  of  this  action. 

The  case  is  a  novel  one,  and  it  is  virtually  conceded 
that  there  is  no  precedent  for  such  a  suit,  but  it  is  also 
conceded  that,  if  the  judgment  has  equity  to  support  it. 
the  mere  novelty  or  lack  of  precedent  would  afford  no 
good  reason  for  not  affirming  the  judgment  The  insur- 
mountable obstacle  in  the  way  of  affirming  the  judgment, 
however,  lies  in  the  fact  that  it  cannot  stand  the  test  of 
an  application  of  equitable  principles,  but,  upon  the  con- 
trary, is  absolutely  unconscionable.  The  effect  of  this 
judgment  is  to  give  respondents  possession  of  what  is 
regarded  as  one  of  the  most  valuable  mines  in  this  state, 
and  not  only  this,  but  permit  them  to  reap  the  benefit  of 
the  development  of  this  property  made  at  the  vast  expense 
of  others,  acquire  absolute  title  to  eleven-fifteenths  of  the 
mine  and  pay  for  the  same  out  of  the  damages  to  be 
exacted  from  appellants  for  working  the  property  after 
the  present  owners  acquired  possession.  And  these  valu- 
able rights  are  to  be  given  to  the  respondents  Gamble, 
Chadbourne  and  Wrights,  because  of  the  fact  that,  dur- 
ing all  or  the  major  portion  of  the  time  from  March  9, 
1893,  to  September  7, 1894,  a  year  and  a  half,  either  Gam- 
ble or  J.  B.  Wright  held  an  option  to  purchase  the  Silver 
Peak  mining  properties,  which  options  they  utterly  failed 
to  comply  with,  and  the  further  fact,  if  it  be  a  fact,  that 
the  option  and  extensions  thereof  subsequently  obtained 
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by  L.  J.  Hanchett,  and  which,  also,  were  not  fulfilled, 
were  in  equity  obtained  for  the  benefit  of  Gamble,  Chad- 
bourne,  and  the  Wrights.  Strong  indeed  would  have  to 
be  the  proofs  of  fraud  upon  the  part  of  J.  I.  Blair  or  the 
Silver  Peak  Mines,  or  their  successors  in  interest,  that 
would  justify  the  taking  of  this  great  property  by  respond- 
ents, practically  without  the  direct  payment  of  a  dollar, 
and  the  ousting  of  others  who,  by  the  investment  of  vast 
capital,  have  created  a  great  mine  out  of  a  property  which 
Gamble  repeatedly  stated  to  the  representatives  of  the  Sil- 
ver Peak  Mines,  during  the  time  of  his  option,  was  not 
worth  to  exceed  a  hundred  thousand  dollars  in  its  then 
condition,  which  was  described  in  one  of  his  letters,  as 
being  "  worked-out  stopes,  valueless  dumps,  and  barren 
croppings,"  but  a  mine  which  was  deemed  of  such  value, 
at  the  time  this  appeal  was  taken,  that  respondent  asked 
the  lower  court  to  fix  a  $1,000,000  bond  as  a  condition  of 
staying  the  execution. 

If  property  has  been  acquired  by  fraud,  or  in  utter 
disregard  of  the  rights  of  others,  and  such  property  sub- 
sequently becomes  of  great  value,  the  person  defrauded 
would  not  for  that  reason  alone  be  debarred  from  recov- 
ering possession,  even  though  he  reaped  an  increment 
entirely  disproportionate  to  any  efforts  put  forth  by  him- 
self. Such,  however,  is  not  this  case.  There  is  no  proof 
in  the  record,  worthy  of  the  name,  of  any  fraud  com- 
mitted by  John  I,  Blair  or  the  Silver  Peak  Mines  in  their 
dealings  with  the  respondents  in  this  case,  while  the  Sil- 
ver Peak  Gold  Mining  Company,  the  present  owner  of 
the  property,  is  shown  to  have  purchased  it  upon  the 
faith  of  certain  judgments  rendered  by  the  Circuit  Court 
and  the  Circuit  Court  of  Appeals  of  the  United  States. 
It  is  true  that  respondents  contend  that  these  judgments 
are  not  binding  upon  them  for  the  reason  that  they  were 
not  made  parties  to  the  suits  in  question,  that  a  lis  pen- 
dens was  on  file  in  the  office  of  the  recorder  of  Esme- 
ralda County  before  the  suits  in  which  they  were  entered 
were  instituted,  and  that  these  federal  judgments  and 
the  decisions  upon  which  they  are  based  are  erroneous. 
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and  that  we  should  now  so  hold,  but,  even  if  this  conten- 
tion could  be  concurred  in,  we  do  not  think  the  judgment 
even  then  could  be  sustained  for  these  reasons.  Gamble 
knew  at  least  as  early  as  the  date  of  his  letter  to  Canda 
of  December  12,  1894,  that  Hanchett  was  not  consider- 
ing him  in  on  his  option,  yet  he  did  not  attempt  to  estab- 
lish his  rights  by  legal  proceedings  until  March  2,  1896, 
nearly  a  year  and  three  months  later,  after  the  Hanchett 
option  had  by  its  terms  expired  and  the  latter  was  hold- 
ing by  virtue  of  an  extension  which  had  partially  expired. 
Chadbourne  does  not  appear  in  the  action  as  a  complain- 
ing party  until  the  filing  of  the  second  amended  complaint, 
July  6,  1899,  over  three  years  later.  J.  B.  Wright  or  his 
heirs  never  did  appear  as  complaining  parties,  and  it  is 
manifest,  it  seems  to  us,  that  as  to  the  Wrights  the  fur- 
ther impediment  exists  to  any  right  of  recovery  in  their 
favor  on  account  of  the  fact  that  Wright  assigned  the 
option  in  his  name  to  Hanchett,  requested  the  Silver 
Peak  Mines  to  deal  with  Hanchett,  and  accepted  whatever 
interest  he  had  as  subordinate  to  Hanchett.  Even  if  it 
could  be  said  that  the  judgments  obtained  by  Blair  and 
the  Silver  Peak  Mines  against  Hanchett  were  not  binding 
on  Gamble  or  Chadbourne,  they  certainly  should  be  held 
to  be  binding  on  any  interests  which  Wright  had  under  the 
Hanchett  option.  For  nearly  four  years  after  the  filing 
of  the  "second  amended  complaint,"  nothing  appears  to 
have  been  done  by  the  plaintiffs  Gamble  and  Chadbourne 
to  press  their  suit  to  conclusion.  In  the  meantime  great 
changes  were  transpiring,  not  only  in  regard  to  this  prop- 
erty, but  in  relation  to  the  whole  mining  industry  of  the 
state. 

Gamble  and  Chadbourne,  if  they  were  diligent  in  look- 
ing after  their  interests,  could  not  have  been  unaware  of 
the  litigation  between  Blair  and  the  Silver  Peak  Mines  on 
the  one  hand  and  Hanchett  on  the  other,  involving  the 
termination  of  the  Hanchett  option.  It  is  true  they 
were  not  made  parties  to  those  actions,  and  were  not 
compelled  to  intervene  to  protect  their  rights,  but  it  is 
equally  true  that  Gamble  had  previously  urged  the  Silver 
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Peak  Mines  to  repudiate  its  contract  with  Hanchett.  and 
give  another  option  to  Gamble,  who  claimed  to  have  par- 
ties with  ample  capita!  ready  and  anxious  to  take  an 
option  on  the  property  and  carry  it  into  execution.  If 
the  record  contains'  any  evidence  of  an  attempt  upon  the 
part  of  Gamble  to  obtain  an  option  on  this  property  after 
Blair  or  the  Silver  Peak  Mines  had  undertaken  to  termi- 
nate the  Hanchett  option  and  recover  possession  of  the 
property,  it  has  not  been  called  to  our  attention,  nor  have 
we  discovered  the  same.  If  Gamble  wanted  Hanchett 
eliminated,  aa  he  said  he  did,  and  had  financial  backing: 
sufficient  to  carry  out  a  similar  option,  as  he  claimed  to 
have,  and  really  wanted  to  ^et  possession  of  the  Silver 
Peak  mining  property,  a  more  opportune  time  was  pre- 
sented after  the  Silver  Peak  Mines  had  beprun  litigation 
to  oust  Hanchett  than  existed  when  he  asked  the  com- 
pany to  repudiate  their  written  agreement  with  Han- 
chett, which  Canda  frankly  and  properly  informed  him 
could  not  be  done.  It  may  be  claimed  by  counsel  for 
respondent  that  these  observations  have  no  place  in  this 
case,  that  respondents  were  not  bound  to  have  taken  any 
such  course,  or  bound  to  make  any  showing  that,  if  they 
had  another  option,  they  could  have  made  any  better 
success  of  interesting  capital  than  they  made  during  the 
year  and  a  half  that  they  did  have  an  option,  or  could 
have  carried  out  the  Hanchett  option  if  they  had  had  it. 
But  they  are  in  a  court  of  equity  asking  practically  that 
a  mine,  made  immensely  valuable  by  the  efforts  and 
money  of  others,  be  practically  given  them,  a  situation 
which  requires  the  existence  of  the  utmost  good  faith 
upon  their  part,  ability,  and  readiness  to  perform  during 
the  time  specified  in  the  contract  and  an  absence  of 
laches.  The  showing  in  all  these  respects  is  woefully 
lacking. 

In  the  case  of  Johnston  v.  Standard  Mining  Company, 
148  U.  S.  360,  which  was  a  bill  in  equity  to  establish  the 
ownership  of  the  plaintiff  in  one-fourth  of  a  mining 
claim,  and  for  a  decree  that  the  defendant  be  required  to 
execute  a  deed  of  the  same,  and  to  account  to  plaintiff 


D,g,t7cdb/GOOglc 


Gamble  v.  Silver  Peak        [34th  Nev. 

OpinioQ  of  tha  Court — Norcron,  3. 


for  one-fourth  of  the  net  proceeds  of  the  mine,  an  inter- 
locutory decree  was  entered,  suttstantially  in  accordance 
with  the  prayer  of  the  bill,  and  an  accounting  ordered. 
The  defendant  immediately  applied  for  a  rehearing,  and 
the  case  was  reheard  without  reference  to  the  grounds 
relied  upon  in  the  petition  for  rehearing  which  did  not 
raise  the  question  of  laches  when  the  case  was  again 
taken  under  advisement,  and  the  court  later  delivered  a 
second  opinion,  dismissing  the  bill  upon  the  ground  of 
laches.  Thereupon  plaintiff  filed  a  petition  for  a  rehear- 
ing upon  this  question  which  was  denied  without  argu- 
ment, and  plaintiff  then  appealed  to  the  Supreme  Court 
of  the  United  States  where  the  judgment  was  affirmed. 
From  the  opinion  affirming  the  judgment  of  dismissal  we 
quote  the  following: 

"It  was  not  until  April,  1885,  more  than  a  year  after 
the  Fulton  Mining  Company  had  obtained  a  patent  to 
the  property,  that  he  made  a  formal  demand  upon  Chat- 
fleld,  and  on  August  1, 1885,  filed  his  first  bill  in  the  Cir- 
cuit Court  of  the  United  States  to  establish  his  title  to  a 
quarter  interest  in  the  lode.  This  suit  does  not  seem  to 
have  been  prosecuted  with  much  diligence,  since  it  was 
allowed  to  linger  for  nearly  a  year,  and  was  then  dis- 
miesed,  apparently,  for  a  want  of  jurisdiction  appearing 
upon  the  face  of  the  bill.  It  has  been  frequently  held 
that  the  mere  institution  of  a  suit  does  not  of  itself 
relieve  a  person  from  the  charge  of  laches,  and  that  if 
he  fail  in  the  diligent  prosecution  of  the  action,  the  con- 
sequences are  the  same  as  though  no  action  had  been 
begun.  {Hawesv.  Orr,  10  Bush,  431;  Erkmanv.  Kendrick, 
1  Mete.  (Ky.)  146,  149;  Watson  v.  Wilson,  2  Dana,  406; 
Ferrier  v.  Buzick,  6  Iowa,  258;  Bybee  v,  SumTnera,  4  Or. 
354,361.)    •    *     • 

"The  duty  of  inquiry  was  all  the  more  peremptor>'  in 
this  case  from  the  fact  that  the  property  of  itself  was  of 
uncertain  character,  and  was  liable,  as  is  most  mining 
property,  to  suddenly  develop  an  enormous  increase  in 
value.  This  is  actually  what  took  place  in  this  case.  A 
property  which,  in  October,  1880,  plaintiff  sold  to  Chat- 
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field  upon  the  basis  of  $4,800  for  the  whole  mine  is 
charged,  in  a  bill  filed  October  21,  1887,  to  be  worth 
$1,000,000,  exclusive  of  its  accumulated  profits.  Under 
such  circumstances,  where  property  has  been  developed 
by  the  courage  and  energy  and  at  the  expense  of  the 
defendants,  courts  will  look  with  disfavor  upon  the  claims 
of  those  who  have  lain  idle  while  awaiting  the  result  of 
this  development,  and  will  require  not  only  clear  proof  of 
fraud,  but  prompt  assertion  of  plaintiff's  rights.  (Felix 
V.  Patrick,  145  U.  S.  317,  334;  Hoyt  v.  Latham,  143  U.  S. 
553,  567;  Hammond  v.  Hopkins,  143  U.  S.  224;  Great  West 
Mining  Co.  y.  Woodmas  Mining  Co. ,  14  Colo.  90. ) 

"The  language  of  Mr.  Justice  Miller  in  Twin  Lick  Oil 
Company  v.  Marbury,  91  U.  S.  587,  592,  with  regard  to  the 
fluctuating  value  of  oil  wells,  is  equally  applicable  to  min- 
ing lodes:  'Property  worth  thousands  today  is  worth 
nothing  tomorrow;  and  that  which  today  would  sell  for  a 
thousand  dollars  at  its  fair  value  may,  by  the  natural 
changes  of  a  week,  or  the  energy  and  courage  of  desper- 
ate enterprise,  in  the  same  time  be  made  to  yield  that 
much  every  day.  The  injustice,  therefore,  is  obvious  of 
permitting  one  holding  the  right  to  assert  an  ownership 
in  such  property  to  voluntarily  awut  the  event,  and  then 
decide,  when  the  danger  which  is  over  has  been  at  the 
risk  of  another,  to  come  in  and  share  the  profit'  We 
think  it  is  clear  that  the  plaintiff  did  not  make  use  of 
that  diligence  which  the  circumstances  of  the  case  called 
for,  and  the  decree  of  the  court  below  dismissing  his  bill 
is,  therefore,  affirmed." 

Chief  Justice  Fuller,  writing  the  opinion  for  the  court 
in  WiUard  v.  Wood.  164  U.  S.  524,  stated  it  to  be  "the 
recognized  doctrine  of  courts  of  equity  to  withhold  relief 
from  those  who  have  delayed  the  assertion  of  their  claims 
for  an  unreasonable  length  of  time  may  be  applied  in  the 
discretion  of  the  court,  even  though  the  laches  are  not 
pleaded  or  the  bill  demurred  to."  Further  on,  the  opinion 
states:  "The  mere  fact  that  the  bill  was  left  on  the  files 
would  not,  in  itself,  relieve  from  the  effects  of  laches,  for 
failure  in  diligent  prosecution  may  have  the  same  con- 
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sequences  as  if  no  suit  has  been  instituted.  (Johiiston  v. 
Standard  Mining  Co.,  148  U.  S.  360,  370.)  •  '  '  The 
changes  which  the  lapse  of  time  had  wrought  in  the  value 
of  the  property  and  in  the  situation  of  the  parties  were 
such  as  to  render  it  inequitable  to  decree  the  relief  sought 
as  against  Bryan." 

Cyc.  says:  "In  the  case  of  a  mere  option  or  other  uni- 
lateral contract,  or  where  the  remedies  are  not  mutual, 
delay  is  regarded  with  special  strictness."    (36  Cyc.  727.) 

In  Hoyt  V.  Tuxbury,  70  111.  332.  the  court  said:  "The 
rule,  time  and  again,  announced  by  this  court,  is  that  a 
party  cannot  call,  as  a  matter  of  right,  upon  a  court  of 
equity  to  specifically  enforce  the  performance  of  a  con- 
tract; that  its  exercise  rests  in  the  sound  discretion  of 
the  court,  in  view  of  the  terms  of  the  contract  of  the 
parties  and  surrounding  circumstances.  A  party  demand- 
ing its  exercise  is  bound  to  show  that  he  himself  has 
always  been  ready,  willing  and  eager  to  perform,  on  his 
part.  {Phelps  v.  III.  Cent.  R.  R.  Co.,  et  al.,  63  III.  468; 
Stowv.  Russell,  36  111.  18;  Board  of  Supervisors  v.  Henne- 
fterry,  41  111.179.)" 

"Where  the  contract  is  in  anywise  unilateral,"  says 
Fry.  in  his  work  on  Specific  Performance,  sec.  732,  "as, 
for  instance,  in  the  case  of  an  option  to  purchase  a  right 
of  renewal,  or  any  other  condition  in  favor  of  one  party, 
and  not  of  the  other,  then  any  delay  of  the  party  in 
whose  favor  the  contract  is  binding,  is  looked  at  with 
special  strictness." 

In  the  case  of  Ally  v.  Desckamps,  13  Ves.  225,  Ld.  Ch. 
J.  Erskin  said:  "It  would  be  dangerous  to  permit  parties 
to  lie  by  with  a  view  to  see  whether  a  contract  would 
prove  a  gaining  or  a  losing  bargain,  and  according  to  the 
event,  either  to  abandon  it  or,  considering  the  lapse  of 
time  as  nothing,  to  claim  a  specific  performance,  which  is 
always  the  subject  of  discretion." 

In  Kelly  V.  C.  P.  R.  R.  Co.,  74  Cal.  557,  the  court  said: 
"It  ia  well  settled  that  a  court  of  equity  may  refuse  spe- 
cific performance  of  a  contract  which  it  could  not  set 
aside.     Where  the  aid  of  a  court  of  equity  is  sought  by 
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way  of  specific  performance  of  a  contract,  the  principles 
of  ethics  have  a  more  extensive  sway  than  where  a  con- 
tract is  sought  to  be  rescinded.  (Kerr  on  Fraud  and 
Mistake,  Am.  ed.  357,  358. )  It  is  an  acknowledged  rule 
in  equity  jurisprudence  that  a  party  entitled  to  a  specific 
conveyance  of  property  will  not  be  permitted  to  hold 
back  from  an  assertion  of  his  rights,  and  speculate  upon 
the  possibilities  of  such  changes  as  may  decide  whether 
it  would  be  to  his  interest  to  have  the  conveyance  made; 
but  he  is  required  to  be  vigilant  and  prompt  in  the  asser- 
tion of  those  rights,  and  if  changes  have  occurred  during 
this  lapse  of  time  in  the  value  of  the  property  to  be  con- 
veyed, a  court  of  equity  will  always  refuse  its  aid.  and 
leave  the  party  to  seek  redress  at  law.  (DeCordova  v. 
Smith's  AdTnx.,  58  Am.  Dec.  136.)" 

This  court  by  Hawley  J,,  in  Lang  Syne  Mining  Co.  v. 
Ross,  20  Nev.  139, 19  Am.  St  Rep.  337.  said:  "We  are  well 
aware  that  the  value  of  mining  claims  is  ordinarily  of  a 
very  fluctuating  character;  that,  as  stated  by  the  Supreme 
Court  of  the  United  States  in  Twin  Lick  Oil  Co.  v.  Mar- 
bury,  91  U.  S.  592, 'property  worth  thousands  today  is 
worth  nothing  tomorrow,  and  that  which  would  today 
sell  for  a  thousand  dollars  at  its  fair  value  may,  by  the 
natural  changes  of  a  week,  or  the  energy  and  courage  of 
desperate  enterprise  in  the  same  time,  be  made  to  yield 
that  much  every  day.  The  injustice,  therefore,  is  obvious 
of  permitting  one  holding  the  right  to  an  ownership  in 
such  property  to  voluntarily  await  the  event,  and  then 
decide,  when  the  danger  which  is  over  has  been  at  the 
risk  of  another,  to  come  in  and  share  the  profit. '  In  such 
cases  the  courts  have  repeatedly  declared  that  the  party 
claiming  the  rights  to  the  property  must '  put  forward  his 
complaint  at  the  earliest  moment, '  and  that  he  '  is  bound 
to  act  with  reasonable  diligence  as  soon  as  the  fraud  is 
discovered.'  There  is  nothing  that  can  call  forth  a  court 
of  equity. into  activity  'but  conscience,  good  faith,  and 
reasonable  diligence.'  It  does  not  affirmatively  appear 
upon  the  face  of  the  complaint  in  this  action  that,  at  the 
time  of  the  discovery  of  the  fraud,  the  plaintiff  consid- 
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ered  that  the  property  was  worthless;  that  it  kept  silent, 
waiting  for  the  defendant  Ross  to  develop  the  mine;  and 
that  then,  after  the  value  of  the  mine  had  been  estab- 
lished by  his  labor,  expense,  and  hazard,  the  plaintiff 
commenced  this  action,  'to  rob  him  of  the  fruits  of  his 
industry  and  enterprise.'  It  may  be  that,  upon  issues  of 
facts  and  proofs  made  upon  the  trial,  such  a  state  of 
facts  may  be  presented.  But  our  decisions  upon  the 
questions  of  law  raised  by  the  demurrer  must  be  gov- 
erned solely  by  the  sufficiency  of  the  allegations  of  the 
complaint.  We  have  no  right  to  anticipate  what  the 
evidence  will  be." 

See,  also,  Stevens  v.  McChrystal,  150  Fed.  85;  Taylor  v. 
Lan^with,  14  Pet.  (U.  S.)  172;  Crandaa  v.WiUig.  166  III. 
240;  Gentry  v.  Rogers,  40  Ala.  442;  Henderson  v.  Hicks, 
58  Cal.  371;  Fry  on  Specific  Performance,  732;  Pomeroy 
on  Specific  Performance,  407, 

That  the  doctrine  of  laches  is  particularly  applicable  to 
mining  transactions  which  undergo  frequent  and  great 
fluctuations  in  value  is  generally  conceded.  As  to  such 
properties,  parties  interested  are  required  to  be  active 
and  vigilant  in  asserting  their  rights.  {McKenzie  v.  Cos- 
lett,  28  Nev.  e&.  93;  Waterman  v.  Banks,  144  U.  S. 
Twin  Lick  Oil  Co.  v.  Marbury,  91  U.  S.  587;  Galliher  v. 
Caidwell,  145  U.  S.  368;  Johnston  v.  Standard  Mining  Co. 
148  U.  S.  368-371;  Patterson  v.  HewiU,  195  U.  S.  309 
321;  Curtis  v.  Lakin,  96  Fed.  251;  Pomeroy  on  Contracts, 
384,  385;  Settle  v.  WijUers,  2  Idaho,  199,  10  Pac.  216; 
Durant  v.  Comegys.  2  Idaho,  936,  28  Pac.  425;  Idaho  Gold 
M.  Co.  V.  Unum  M.  &  M.  Co.,  5  Idaho,  107,  47  Pac.  95; 
Williams  v.  Ixxng.  139  Cal.  186,  72  Pac.  911;  Green  Ridge 
Fuel  Co.  V.  lAtth.  119  N.  W.  698,  700, 141  Iowa,  221;  Gaines 
V.  Chew,  167  Fed.  630,  635;  Standiford  v.  Th(m.ps(m  (4th 
C.  C.  A. )  135  Fed.  991 ;  Fry  on  Specific  Performance,  1082. ) 

It  is  contended  by  counsel  for  respondents  that  appel- 
lants are  not  in  position  to  claim  laches  upon  the  part  of 
respondents,  for  the  reason  that  they  either  acquiesced 
in  the  delay  or  were  directly  responsible  for  a  material 
portion  thereof  by  moving  the  case  into  the  Circuit  Court 
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of  the  United  States,  but,  conceding  that  the  appellants 
were  responsible  for  this  latter  delay,  they  can  hardly  be 
chargeable  with  the  delay  for  the  nine  or  ten  years  pre- 
ceding. 

While  we  think  this  case  could  be  disposed  of  upon  the 
application  of  the  doctrine  of  laches,  the  importance  of 
other  questions  involved,  in  view  of  the  earnestness  of 
the  contentions  of  the  respective  parties,  warrants  a 
determination  of  the  primal  question  of  respondents' 
rights  to  recover,  irrespective  of  the  question  of  laches. 

Counsel  for  respondents  in  their  brief  say:  "Although 
this  suit  does  not  count  on  fraud  as  its  foundation,  fraud 
is  nevertheless  charged  by  necessary  implication,  for  it  is 
only  because  of  the  fraudulent  acts  of  the  defendants,  in 
collusion  with  Hanchett,  that  the  plaintiffs  have  been 
deprived  of  the  rights  which  they  are  seeking  to  enforce 
herein. " 

It  is  the  theory  of  respondents  that  all  of  the  various 
options,  whether  held  by  Gamble,  Wright,  or  Hanchett, 
should  be  regarded  in  effect  as  one  continuing  option; 
that  Gamble,  Chadbourne.  and  Wright  were  partners  in 
these  options;  and  that  the  Silver  Peak  Mines  were 
aware  of  this  partnership  relation  and  executed  the 
option  to  Hanchett  with  full  knowledge  of  its  existence 
and  with  knowledge  of  the  fact  that  Hanchett  was  vir- 
tually the  agent  of  the  partnership,  and  that  Hanchett  in 
effect  took  the  option  in  trust  for  Gamble,  Chadbourne, 
and  Wright 

Just  what  was  the  relationship  existing  between  Gam- 
ble, Chadbourne  and  Wright  relative  to  any  of  these 
options  is  not  shown  by  any  written  evidence  other  than 
the  receipt  of  date  October  30,  1893,  by  the  terms  of 
which  Gamble  agreed  "to  transfer  to  said  Chadbourne 
and  Wright  a  one-third  interest  each  in  such  bond  as  I 
may  acquire."  In  the  depositions  of  Gamble  and  Chad- 
bourne, taken  some  thirteen  years  after  the  events  had 
transpired,  is  testimony  to  the  effect  that  they  had  a  part- 
nership arrangement  by  oral  understanding  for  the  pur- 
pose of  exploiting  the  Silver  Peak  Mines.    In  Gamble's 
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original  complaint  made  when  his  memory  should  have 
been  clearer  as  the  relations  of  the  parties  he  alleges 
that  after  he  had  secured  the  option  of  November  13, 
1893,  he  submitted  the  same  to  Chadbourne  and  Wright 
who  then  and  there  "agreed  that  they  would  join  the 
plaintiff,  in  the  formation  of  said  corporation,  and  in  con- 
sideration of  the  assignment  to  said  corporation  of  the 
said  contract,  dated  November  13, 1893,  between  the  said 
'Silver  Peak  Mines'  and  the  plaintiff,  that  they  would, 
in  accordance  with  the  said  contract,  furnish  to  said  cor- 
poration a  subscribed  capital  stock  of  $200,000,  and  would 
actually  pay  into  the  treasury  of  said  corporation  the  sum 
of  $30,000;  and  the  said  plaintiff  and  the  defendants  then 
became  and,  until  the  assignment  from  the  said  John  B. 
Wright  to  L.  J.  Hanchett  hereinafter  alleged,  remained 
copartners  in  said  contract,  each  owning  and  being  enti- 
tled to  one-third  of  all  the  net  profits  of  said  contract," 
The  agreement,  as  alleged,  was  never  complied  with  by 
Chadbourne  and  Wright,  or  either  of  them,  for  they  failed 
to  furnish  the  prereqisite  stock  subscription  or  actually 
pay  into  the  treasury  any  money.  Just  how  such  an 
arrangement  could  be  construed  into  a  partnership  rela- 
tion is  not  clear.  There  is  evidence  tending  to  show  that 
these  parties  were  working  in  concert  trying  to  get  others 
interested  in  the  property  through  these  options  who 
would  supply  the  necessary  money,  and  that  this  situa- 
tion existed  after  the  subsequent  option  was  obtained  in 
the  name  of  Wright.  Had  the  Wright  option  been  car- 
ried out.  Gamble  and  Chadbourne  doubtless  would  have 
been  entitled  to  share  in  the  profits  of  the  venture.  But 
neither  this  nor  any  other  option  was  ever  carried  out 
More  actual  effort  appears  to  have  been  put  forth  by 
Hanchett  to  carry  out  the  option  obtained  in  his  name 
than  was  ever  put  forth  by  Gamble,  Chadbourne,  and 
Wright.  Declarations  oral  and  written  made  by  Gamble 
to  Cauda  of  what  he  could  and  would  do  were  most  prom- 
ising, but  when  it  came  to  a  matter  of  performance  there 
was  always  a  failure  of  anything  tangible.  One  thing  is 
evident  from  the  evidence  in  this  case,  and  that  is  that 
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Gamble,  Chadbourne,  and  Wright  either  did  not  have  the 
money  themselves  to  put  into  the  venture,  or  did. not  pro- 
pose to  risk  any  considerable  amount  thereof  to  carry  out 
the  options,  and  further,  at  the  time  they  secured  these 
options,  they  had  nothing  more  in  view  than  making  an 
effort  to  interest  the  capital  of  others,  and  that,  if  they 
were  successful  in  this  purpose,  they  were  to  make  their 
profits  thereby. 

It  is  clear,  we  think,  from  the  evidence  that  Gamble, 
Chadbourne,  and  Wright  were  simply  trying  to  promote 
a  mining  enterprise  upon  the  money  of  others,  which 
they  were  unable  to  obtain,  and  that  the  real  status  of 
the  situation  is  not  materially  different  from  that  of  min- 
ing promotions  generally  which  result  in  failure,  with 
the  exception  that  in  this  case  the  promoters  are  seeking 
now  to  acquire  the  benefits  of  some  one  else's  money 
and  enterprise. 

It  is  one  of  the  main  contentions  of  respondents  that 
the  Silver  Peak  Mines  was  aware  of  the  existence  of  the 
partnership  alleged  to  exist  between  Gamble,  Chadbourne, 
and  Wright,  and  entered  into  the  Hanchett  option  with 
full  knowledge  of  this  partnership  and  in  fraud  of  their 
rights. 

The  only  evidence  in  the  record  as  to  knowledge  upon 
the  part  of  the  Silver  Peak  Mines  of  the  alleged  partner- 
ship relations  existini?  between  Gamble,  Chadbourne,  and 
Wright,  in  addition  to  the  correspondence,  is  contained  in 
the  depositions  of  the  said  Gamble,  Hanchett,  and  C,  J, 
Canda  relative  to  the  negotiations  which  led  up  to  the 
execution  of  the  second  Gamble  option  and  the  options 
to  Wright  and  Hanchett.  In  considering  the  testimony 
contained  in  these  depositions,  it  should  be  borne  in  mind 
that  the  depositions  were  taken  some  thirteen  years  after 
the  events  to  which  they  relate  had  transpired.  The 
memory  of  the  witnesses  in  a  number  of  instances  is 
shown  to  have  been  defective  when  compared  with  the 
written  evidence  made  at  the  time,  and,  wherever  it  is  in 
conflict  with  such  documentary  evidence,  we  believe  the 
latter  evidence  should  control.    There  is  apparently  noth- 
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ing  in  the  correspondence  that  would  indicate  a  desire 
upon  the  part  of  the  writers  to  give  a  false  color  to  the 
situation  as  they  understood  it,  and  we  do  not  understand 
there  is  any  such  contention  in  this  case. 

The  depositions  appear  to  to  have  all  been  taken  upon 
the  motion  of  the  plaintiffs,  and  upon  the  trial  the  direct 
and  redirect  examinations  were  offered  upon  the  part  of 
plaintiffs  and  the  cross  and  recross-examinations  were 
offered  upon  the  part  of  the  defendants. 

Relative  to  the  negotiations  for  the  option  of  November 
13, 1893,  from  Blair  to  Gamble,  which  is  the  time  claimed 
that  Gamble  informed  C.  J.  Canda  of  the  existence  of  the 
alleged  partnership  between  himself,  Chadboume,  and 
Wright,  the  testimony  in  the  case  is  substantially  as 
follows : 

Direct  examination  of  Gamble:  Q.  State  what  occurred 
between  you  and  him  (C.  J.  Canda).  A.  I  submitted  let- 
ters to  him  from  different  people  out  here,  Mr.  Frank  S. 
Chadbourne,  Mr.  J.  E.  Doolittle,  D.  A.  Bender,  J.  B. 
Wright,  and  maybe  some  others;  I  cannot  recall  them. 

Q.  What  became  of  those  letters?  A.  I  left  some  with 
him,  and  some  I  have  left. 

Q.  What  did  you  do  with  them?  A.  I  gave  them  to 
him;  he  read  them  all. 

Q.  What  did  you  ask  him  to  do,  if  anything?  A.  I 
asked  him  to  make  a  new  contract  with  me,  extend  that 
contract  there,  and  make  some  modifications  in  it,  which 
was  finally  done  with  John  I.  Blair. 

Q.  Did  you  see  John  I.  Blair?    A.  No,  sir, 

Q.  What  did  Mr.  Canda  say  about  it  when  you  asked 
him  for  an  extension  ?    A.  He  granted  it  to  me. 

Cross-examination  of  Gmrthle:  Q.  Was  the  extension  of 
the  contract  made  for  the  benefit  of  yourself,  or  for  the 
benefit  of  all  the  parties  just  named?  A.  For  the  benefit 
of  all. 

Q.  Were  their  names  subscribed  to  the  contract?  A. 
No,  sir;  but  Mr.  Canda  had  assurances  from  them  and  a 
proposition  signed  by  them.     He  has  it  now. 

Q.  What  sort  of  a  proposition?    A.  A  proposition  that 
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they  would  take  the  mine  up  under  the  following  condi- 
tions and  would  furnish  the  money  to  finance  it 

Q.  Was  your  name  mentioned  in  these  negotiations? 
A.  Yes,  sir. 

Q.  Can  you  produce  any  letters  to  that  effect?  A.  I 
did  not  need  to  have  any  letters  when  I  was  right  there 
during  the  negotiations  myself.  I  would  not  write  them 
a  letter  when  I  was  there  myself, 

Q.  Was  Mr.  Wright  and  Mr.  Chadboume  and  yourself 
present  when  these  matters  were  talked  over  in  New 
York?    A.  No,  sir. 

Q.  Were  they  talked  over  in  the  presence  of  Mr. 
Canda,  or  any  one  of  the  Silver  Peak  Mines?  A.  No  one 
but  myself. 

Q.  Did  you  tell  Mr.  Canda  that  Mr.  Wright  and  Mr. 
Chadboume  were  interested  with  you?    A.  Yes,  sir. 

Q.  How  do  you  explain  the  fact  that  Mr.  Wright  and 
Mr.  Chadboume  were  not  made  parties  to  the  original 
contract  and  its  extensions?  A.  I  have  not  any  explana- 
tion to  make.  I  do  not  know  why  they  did  not  do  it  I 
went  off  on  the  warpath  myself. 

Q.  Why  did  you  go  oft  on  the  warpath?  A.  Well,  I 
had  an  idea,  at  the  last  end  of  it  that  Mr.  Wright  had 
taken  the  stand  against  me. 

Q.  Then,  before  the  consummation,  or  before  the  first 
contract  with  Mr.  Wright,  you  and  Mr.  Wright  were  not 
friendly?  A.  No,  sir;  that  is  not  so.  It  was  right  the 
contrary.  We  were  friendly.  We  were  friendly  all  the 
time  until  Mr,  Hanchett  came  into  it 

Q.  I  asked  you  concerning  the  negotiations  for  the 
extension  of  the  original  contract  wherein  you  said  Mr. 
Wright  and  Mr.  Chadboume  were  not  present  and  that 
those  negotiations  were  effected  personally  by  you  with 
Mr.  Canda.     Is  that  correct?    A.  Yes,  sir. 

Q.  I  ask  you  again  now  to  explain  why  it  was  that  Mr. 
Chadboume  and  Mr.  Wright  were  not  made  parties  to  the 
contract,  if  they  were  interested  with  you?  A.  Well,  I 
cannot  tell  you  further  than  I  had  taken  the  contract  in 
my  own  name  for  the  benefit  of  the  others  that  were 
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originally  interested  with  me  in  the  first  place,  and  when 
I  went  back  the  second  time  I  explained  to  Mr.  Canda 
who  the  parties  were,  and  he  exacted  to  know  who  were 
associated  with  me,  if  they  were  originally  interested 
with  me,  and  I  furnished  him  letters  from  Mr.  Wright 
and  Mr.  Chadboume  stating  they  were  interested  with 
me  and  had  formed  a  partnership  to  take  that  matter  up. 

Q.  Have  you  any  of  those  letters?  A.  No.  sir.  Mr. 
Canda  has  them. 

Q.  Have  you  a  copy  of  those  letters?  A.  No,  there 
might  be  copies  in  Mr.  Wright's  copy-book.  There  were 
a  lot  of  Mr.  Wright's  copy-books  burnt.  I  never  had 
those  books. 

Mr.  Piatt— I  would  like  to  see  those  copies. 

Mr.  Baker — We  are  doing  everything  we  can  to  get 
them. 

Direct  examination  of  C.  J.  Canda:  Q.  What  brought 
about  the  change  in  method  as  between  the  original 
agreement  or  option  given  Mr.  Gamble  and  this  one. 
Plaintiffs'  Exhibit  2?  A.  Well,  if  I  remember  correctly. 
Mr.  Gamble  did  not  represent  that  he  had  any  funds 
of  his  own.  He  was  endeavoring  to  bring  about  a  sale 
or  purchase  of  the  company's  part  of  this  property,  and 
he  had  to  have  some  assistance,  and  he  represented  he 
would  take  in  other  people  with  him. 

Q.  Did  he  mention  in  that  connection  at  that  time 
Mr.  Chadbourne's  name  and  Mr.  Wright's?  A.  I  can't 
remember  at  this  moment,  but  he  did  say  Mr.  Chad- 
boume; I  can't  remember  whether  he  said  anything 
about  Mr.  Wright 

Q.  Do  you  remember  whether  he  said  anything  about 
Mr.  Wright  or  not?  A.  He  may  have  done  so,  I  could 
not  say.  I  am  68  years  old,  or  was  yesterday,  and  I  am 
not  as  lively  in  my  memory  as  I  was  years  ago.     •     •    • 

Q.  Do  I  understand  you  to  say  that  it  is  your  recollec- 
tion that,  when  Mr.  Gamble  came  here  in  the  fall  of  1893, 
he  did  mention  to  you  that  Wright  was  interested  in  the 
matter  with  him  or  not?  A.  I  don't  remember  about 
that. 
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Q.  Did  you  say  he  mentioned  who  Mr.  Chadbourne 
was?    A.  Yes,  and  the  letters  so  show. 

Q.  Look  at  your  letter  of  May  4,  1894.  to  Mr.  Wright,  a 
copy  of  which  I  hand  you,  and  see  if  that  does  not  refresh 
your  recollection  as  to  whether  or  not  Mr.  Gamble  also 
mentioned  Mr.  Wright  at  that  time?  A.  If  this  is  a  copy 
of  the  letter,  I  presume  that  is  so. 

Q.  Does  the  reading  of  that  letter  bring  the  matter 
back  to  your  mind  at  all?  A.  Excepting  as  it  states  it 
in  the  letter. 

Q,  It  does  not  refresh  your  memory  otherwise.    A,  No, 

There  appears  to  have  been  no  cross-examination  of 
C.  J.  Canda  on  this  point.  Relative  to  the  negotiations 
which  led  up  to  the  execution  of  the  first  option  piven 
to  J.  B.  Wright  the  testimony  is  as  follows: 

Direct  examination  of  L.  J.  Hanckett:  Q.  State  your 
business,  if  any,  with  Mr.  C.  J.  Canda  in  the  month  of 
January,  1894.  A.  1  went  there  to  get  an  extension  of 
the  bond  Mr.  Gamble  had  on  the  Silver  Peak  Mines,  to 
have  it  extended  to  Mr.  Gamble,  Mr.  Wright  and  Mr. 
Chadbourne.     •     •    • 

Q.  State  what  you  said  to  Mr.  Canda  at  the  time  you 
first  met  him  in  relation  to  this  extension.  A.  I  asked 
him  for  an  extension  for  those  people  in  order  for  them 
to  handle  the  property. 

Q,  What  did  Mr,  Canda  say  in  reply  to  your  request? 
A.  Well,  he  objected  to  extending  itj  but  he  did  extend 
it,  my  recollection  is,  thirty  days. 

Q.  Did  you  say  to  him  for  whom  you  were  acting, 
whether  for  yourself  alone  or  for  somebody  else?  A,  I 
had  no  interest  in  it  at  all,  but  only  acted  for  other  par- 
ties. He  knew  that.  We  talked  that  all  over.  He 
advised  me  as  to  what  I  thought  they  could  do  in  han- 
dling it  My  recollection  is  I  got  an  extension,  and  then 
a  second  extension  some  time  in  April  of  sixty  days  more. 
Then  I  got  the  extension  in  Mr.  Wright's  name. 

Q.  In  April?  A,  I  think  so,  for  Mr,  Gamble— there 
were  three,  but  I  made  the  change  myself.  Mr.  Canda 
and  myself  talked  it  over,  and  we  thought  they  had  a 


,,GoogIc 


440  Gamble  v.  Silver  Peak        [34th  Nev. 

opinion  ot  the  Court — Norcron,  3. 

better  chance  to  handle  it,  if  Mr.  Wright  handled  it  him- 
self, because  he  was  in  with  the  railroad  people,  and 
thought  they  could  (ret  Charlie  Crocker  in  with  them— 
Fred  Crocker  they  called  him  then. 

Q.  Did  Mr.  Canda  know  that  Mr.  Wright  was  inter- 
ested with  the  railroad  company?  A.  He  knew  all  about 
it,  and  talked  to  me  about  it,  and  told  me  just  what  had 
been  done.  We  talked  about  it  several  times.  He  knew 
it  was  Mr.  Gamble,  Mr.  Wright  and  Mr.  Chadboume. 
Then  after  the  extension  he  knew  it  was  Mr.  Wright 
and  the  other  two  with  him.     •     •    • 

There  appears  to  have  been  no  cross-examination  of 
Mr.  Hanchett  on  this  point 

Direct  examination  of  C.  J.  Canda:  Q,  Do  you  remem- 
ber that  it  was  in  the  contract?  A.  I  don't  remember 
that  it  is  there,  but  it  answers  the  purpose.  On  think- 
ing the  matter  over,  my  memory  is  that  Mr.  Hanchett 
wrote  to  me  that  Mr.  Gamble  was  entirely  out  of  it,  and 
still  I  would  not  go  on  with  him  until  his  contract  had 
expired. 

Q.  He  couldn't  very  well  get  out  of  it  until  February 
1st,  could  he?  A.  He  meant  that  he  was  not  going  to 
come  up  to  time,  and  he  didn't. 

Redirect  examination  of  C.  J.  Canda:  Q.  Recurring 
for  a  moment  to  the  circumstances  preceding  and  sur- 
rounding the  making  of  the  agreement  of  February  2, 
1894,  as  I  recall  the  sequence  of  events  the  options  which 
preceded  that  expired  on  February  1, 1894?  A.  Yes,  the 
one  with  Mr.  Gamble. 

Q.  Is  it  not  a  fact  that  prior  to  February  2, 1894,  you 
saw  Mr.  Hanchett  and  negotiated  with  him  with  respect 
to  the  contract  or  option  which  was  executed  on  February 
2,1894?    A.  Nothing  in  a  conclusive  way. 

Q.  It  was  not  concluded?  A.  No,  sir;  I  told  him  I 
would  not  do  anything  until  that  Gwnble  contract  had 
expired. 

Q.  That  is,  you  told  him  you  would  not  give  him  a  con- 
tract?   A.  No,  sir;  would  not  have  two  contracts  in  exist- 
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ence  with  two  people  covering  the  same  property  at  the 
same  time. 

Q.  But  the  n^otiations  must  have  preceded  February 
2d,  must  they  not?    A.  I  don't  know  that  they  did. 

Q.  What  do  you  say  in  that  regard  whether  that  was 
so  or  not?  A.  I  don't  know  what  you  mean  by  negotia- 
tions. I  did  not  make  him  any  terms  of  any  kind,  nature 
or  shape, 

Q.  No  conversation  about  the  matter  of  making  a  con- 
tract? A.  I  may  have  told  him  that  contract  would  expire 
on  a  certain  date,  and  after  that  we  would  deal  with  him. 
He  told  me  very  distinctjy  that  Mr.  Gamble  was  entirely 
out  of  it;  that  Gamble  could  not  pay  his  share. 

Q.  He  said  that  in  connection  with  the  February  2d 
contract?  A.  Before  we  made  that  contract  You  can 
understand  I  was  very  particular  that  I  was  not  going  to 
have  claims  of  two  different  people  out. 

Q.  And  also  two  writings  covering  the  same  property  ? 
A.  Yes,  at  the  same  time. 

Q.  So  that  whatever  was  done  you  postponed  the  sign- 
ing of  any  writing  until  after  February  1, 1894?  A.  Mak- 
ing any  agreement  I  would  not  commit  myself  in  any 
way  until  after  that  writing  of  Mr.  Gamble  had  expired. 

Q.  Is  it  your  best  recollection  now  that  you  did  talk 
with  hira  about  the  contract  before  February  2d,  or  not? 
A.  Certainly,  he  wanted  the  contract. 

Q.  So  that  you  must  have  talked  with  him  before  that 
time?  A.  Yes,  but  he  very  well  understood  I  was  com- 
mitted to  him  in  no  way  from  any  talk  I  had  with  him 
until  the  Gamble  contract  had  expired. 

Q.  Was  there  any  negotiation  after  February  1st 
between  you  and  him,  or  was  it  simply  a  matter  of  sign- 
ing the  contract?  A.  Then  we  had  to  agree.  I  would 
not  agree  before.  After  that  we  had  to  agree.  The  con- 
tracts were  very  much  on  the  same  line. 

Q.  Were  there  any  specifications  or  terms  of  the  con- 
tract left  open  ?    A.  There  were  none  of  them  fixed. 

Q.  You  had  not  arranged  what  contract  you  would  give 
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him?  A.  No,  and,  as  I  believe.  I  tx)ld  him  on  the  contrary 
I  would  not  do  it 

Q.  And  you  did  not  consider  the  question  of  the  form 
of  the  contract  you  might  give  him  after  February  1st? 
A.  I  don't  remember  that  we  did.  I  didn't  promise  him 
any. 

Q.  Whatever  contract  you  might  give  him,  you  did  not 
consider  the  terms  of  it  in  any  way?  A.  I  don't  remem- 
ber that  I  did,  and  I  don't  believe  I  did.  I  was  very  par- 
ticular on  that  particular  point,  although  he  assured  me 
that  Mr.  Gamble  had  no  interest  whatever  and  would 
have  none. 

Q.  Then,  as  I  understand  your  testimony,  it  is  that,  so 
far  as  you  now  recall  everything  leading  up  to  the  mak- 
ing of  the  contract  of  February  2,  1894,  preparation  of 
the  contract  and  execution  of  the  contract,  all  transpired 
on  that  day — transpired  after  the  first?  A.  1  would  not 
say  on  that  day.     It  might  have  been  later  than  that. 

Q.  And  the  plaintiffs'  Exhibit  3  had  not  been  prepared 
prior  to  February  2d?    A.  I  don't  believe  it  had. 

Q.  Have  you  any  distinct  recollection  about  that?  A.  1 
am  perfectly  positive  it  had  not.     •    •     * 

Q,  Did  you  tell  Mr,  Hanchett  that  you  would  give  a 
contract  similar  to  the  Gamble  contract  of  November  13, 
1893,  to  Mr.  Wright  as  soon  as  the  Gamble  contract 
expired,  if  nothing  was  done  about  it?  A.  I  told  him 
distinctly  I  would  not  do  anything  until  the  Gamble  con- 
tract expired.  I  would  not  be  committed  to  giving  him 
anything  in  any  way  at  all  after  that. 

Q.  Did  you  tell  him  after  it  expired  you  would  give 
him  something?  A.  I  expected  to  do  something  and  he 
expected  me  to,  but  I  was  under  no  obligation  to  give  it 
to  him. 

Q.  You  did  not  tell  him  you  would  do  it  after  the  other 
contracts  expired?    A.  No,  sir. 

Q.  Had  you  sent  the  contract.  Plaintiffs'  Exhibit  3,  to 
Mr.  John  I.  Blair  before  February  2,  1894?  A.  I  don't 
think  so. 
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Q.  Are  you  absolutely  certain  of  that?  A.  I  am  quite 
certain  of  it  because  of  the  situation  at  that  time. 

Q.  Did  I  understand  you  that  the  only  point  upon 
which  you  are  absolutely  clear  with  respect  to  the  trans- 
action evidenced  by  the  contract  of  February  2,  1894,  is 
that  you  committed  yourself  with  respect  to  it  in  no  way 
until  after  February  1, 1894?    A.  That  is  the  fact 

Q,  Do  you  recall  anything  else  in  connection  with  the 
matter  except  that  one  fact?  A.  In  a  general  way  the 
contract  was  made,  and  in  fact,  also,  that  Mr.  Gamble 
would  have  no  interest  whatever  with  him. 

Q.  That  Mr.  Hanchett  told  you?  A.  Yes,  his  contract 
would  expire  sure. 

Q-  Those  are  the  only  two  things  you  remember  dis- 
tinctly in  connection  with  the  transaction?  A.  In  a  gen- 
eral way.  I  met  Mr.  Hanchett  and  talked  with  him. 
I  remember  that  he  came  specially  on  behalf  of  Mr. 
Wright. 

Q.  Do  you  remember  anything  else?  A.  In  a  general 
way  I  remember  about  it. 

There  appears  to  have  been  no  cross-examination  of 
Mr.  Canda  on  this  point. 

Relative  to  the  Hanchett  option  the  testimony  is  as 
follows: 

Direct  examination  of  L.  J.  Hanchett:  Q.  Have  you 
stated  now  all  the  extensions  you  got  from  Mr.  Canda  in 
the  name  of  Mr.  Wright?    A.  I  think  so. 

Q.  Do  you  recall  an  extension  in  June?  A.  Weil,  I  got 
an  extension,  and  my  recollection  is,  I  got  an  extension 
of  thirty  days  the  last  of  January;  and  at  the  expiration 
of  that  I  got  an  extension  of  sixty  days  again. 

Q.  What  happened  at  the  expiration  of  those  sixty 
days,  or  about  that  time?  A.  Well,  I  took  one  in  my  own 
name.    •    •    • 

Cross-examination  ofL.  J.  Hanchett:  Q.  Was  that  bond 
given  to  you  individually,.  Mr.  Hanchett?    A.  Yes. 

Q.  For  and  on  your  own  behalf?  A.  Yes,  sir;  I  do  not 
recall  any  other  name  but  my  own.  George  Crocker's 
might  have  been  in  there,  but  I  do  not  think  so.     *     *     • 
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Q.  Did  you  have  any  interest  with  Mr.  Gamble.  Mr. 
Wright  and  Mr.  Chadixiume  in  the  contract  which  you 
secured  in  your  own  name?  A.  Well,  I  took  the  contract 
and  calculated  to  carry  it  through  in  my  own  name.  I 
told  Mr.  Wright  I  would  do  what  was  right  between  Mr. 
Gamble,  Mr.  Chadboume  and  himself  on  the  contract. 

Mr.  Piatt— You  of  course  represented  to  Mr.  Canda  and 
the  Silver  Peak  Mines  people  you  were  taking  this  con- 
tract in  your  own  name  and  for  your  sole  and  exclusive 
benefit?    A.  The  last  contract? 

Q.  Yes,  sir.     A.  Yes,  sir. 

Redirect  examination  of  L.  J.  Hanchett:  Q.  Do  you 
remember  any  such  correspondence  between  Mr,  Wright 
and  Mr.  Canda  by  telegram  {telegrams  of  Wright  and 
Canda  of  September  5. 1894),  and  letter  as  well  which  led 
ultimately  to  your  taking  this  contract  in  your  own  name? 
A.  I  do  not.  I  talked  with  Mr,  Wright  about  it,  and  Mr, 
Wright  read  me  several  telegrams  and  several  letters 
with  Mr.  Canda.  I  do  not  reipember  what  they  were 
now, 

Q.  You  notice  the  telegram  from  Mr.  Wright,  as 
appears  from  the  exhibit  mentioned,  was  dated  Septem- 
ber 5th  and  the  reply  of  Mr.  Canda  was  also  dated  Sep- 
tember 5. 1894;  that  it  appears  in  testimony  by  Mr.  Canda 
that  he  did  receive  from  you  a  letter  dated  September  8. 
1894,  which  I  have  just  read  to  you  a  copy  of  a  moment 
ago;  that  there  was  a  reply  from  Mr.  Canda  to  that  let- 
ter of  yours  of  September  8,  1894,  Mr.  Canda 'a  reply 
being  dated  September  9,  1894;  now,  calling  your  atten- 
tion to  these  various  dates,  can  you  state  whether  or  not 
the  change  of  the  contract  from  the  name  of  Mr.  Wright 
to  yourself  did  not  come  about  at  the  suggestion  of  Mr. 
Wright?    A.  Well,  I  could  not  tell  you  how  it  came  about. 

Recross-examination  ofL.  J.  Hanchett:  Q.  Do  you  know 
as  a  matter  of  fact  whether  the  contract  given  to  you 
individually  was  an  extension  of  the  Wright  contract  or 
not?  A.  It  was  not.  It  was  given  before  the  Wrijrht 
contract  expired,  signed  by  Mr.  Canda,  and  left  there 
until  the  expiration  and  then  sent  to  me. 
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Q.  Then  I  am  to  understand  it  was  a  separate  and  dis- 
tinct contract  to  you  individually  and  had  no  reference  to 
any  preceding  contract  entered  into  between  the  Silver 
Peak  Mines  and  Mr,  Wright  or  Mr.  Gamble  or  Mr.  Chad- 
bourne?    A.  The  last  contract  was. 

Q.  Did  you  represent  to  Mr.  Canda  before  you  secured 
your  last  contract  with  the  Silver  Peak  Mines  Company 
that  Mr.  Gamble  and  Mr.  Chadboume  were  associated 
with  you  as  partners  in  that  contract?  A.  I  did  not  I 
represented  to  him  that  I  was  going  atone  on  the  last 
contract. 

Q.  Did  you  represent  to  Mr.  Canda  or  the  Silver  Peak 
Mines  Company  that  Mr.  Wright  was  associated  with  you 
in  that  last  contract?  A.  No,  sir;  I  did  not  represent  to 
him  that  any  one  was  associated  with  me. 

Cross-examination  of  Mr.  Canda:  Q.  I  call  your  atten- 
tion to  Plaintiffs'  Exhibit  36.  your  letter  of  September  19, 
1894,  to  J.  B,  Wright;  is  that  the  letter  in  which  you 
instructed  Mr.  Wright  not  to  deliver  to  Mr.  Hanchett 
until  his  contract  of  June,  1894,  was  returned?  A.  Yes, 
sir. 

Q.  Now  at  the  time  of  writing  that  letter  to  Mr.  Wright 
and  sending  the  contract  with  Mr.  Hanchett,  had  you  any 
information  that  Mr.  Gamble  had  any  interest  whatever 
in  the  proposed  contract  with  Mr.  Hanchett?  A.  None 
whatever.  On  the  contrary,  I  was  informed  by  Mr.  Han- 
chett that  he  did  not 

Q.  That  he  had  no  interest?  A.  Had  no  interest.  I 
asked  him. 

Q.  And  at  the  time  of  sending  that  letter  of  September 
19th,  had  you  any  information  that  Mr.  Gamble  had  any 
interest  in  the  contract  therein  referred  to  then  existing 
between  Silver  Peak  Mines  and  Mr,  Wright?  A.  No, 
none  whatever. 

There  appears  to  have  been  no  direct  examination  of 
Mr.  Canda  on  this  point 

It  will  be  observed  that  according  to  the  testimony  of 
Mr.  Gamble  given  on  direct  examination  relative  to 
securing  his  second  option  of  November  13, 1893,  he  gave 
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to  Canda  letters  from  at  least  two  parties  other  than 
Chadboume  and  Wriffht,  to  wit;  J.  E.  Doolittle  and  D. 
A.  Bender.  These  are  two  of  the  parties  Gamble  had 
informed  Canda  were  interested  with  him  in  his  letter  of 
Au^st  28, 1893.  Gamble  also  states  he  may  have  given 
him  letters  from  other  parties  at  this  time.  None  of 
these  letters,  either  originals  or  copies,  appear  to  have  ever 
been  found.  What  Mr.  Gamble  may  have  referred  to  in 
his  testimony  as  a  "proposition  si^ed  by  them  •  *  • 
that  they  would  take  up  the  mine  under  the  following 
conditions  and  would  furnish  the  money  to  finance  it," 
was  the  proposition  contained  in  his  own  letter  of  October 
10, 1893,  in  which  he  says:  "We  will  give  you  $500,000. 
payable  $100,000  per  year,  and  will  erect  mill  and  hoist- 
ing works,  etc.,  all  to  revert  to  you  in  ease  we  do  not  fill 
the  contract  If  you  think  favorably  of  this  proposition. 
Messrs.  Tarpey  and  Chadboume  will  go  to  New  York  to 
confer  with  you."  As  will  be  seen  from  the  correspond- 
ence set  out  in  the  statement  of  the  case,  this  proposition 
led  up  to  Mr.  Gamble  going  to  New  York  and  ultimately 
obtaining  the  option  of  November  13,  1893. 

Gamble  further  on  in  his  cross-examination  states  that 
he  furnished  Canda  with  "letters  from  Mr.  Wright  and 
Mr.  Chadboume  stating  they  were  interested  with  me 
and  had  formed  a  partnership  to  take  that  matter  up." 
No  such  letters  appear  in  the  evidence,  and  if  Mr.  Gam- 
ble's recollection  is  correct  it  is  strange  he  did  not  refer 
to  them  in  his  letters  to  Canda  of  December  12  and  30. 
1894.  Gamble  testified:  "I  asked  him  (Canda)  to  make 
a  new  contract  with  me."  As  to  why  Wright  and  Chad- 
boume were  not  made  parties  to  the  contract  he  said  he 
could  not  tell  further  than  that  he  had  taken  the  contract 
in  his  own  name  for  the  benefit  of  the  others. 

Relative  to  the  execution  of  the  Wright  contract  of 
February  2,  1894,  Hanchett  testified  that  he  talked  the 
matter  over  with  Canda,  and  that  Canda  "knew  it  was 
Gamble,  Wright  and  Chadboume.  Then  after  the  exten- 
sion he  knew  it  was  Wright  and  the  other  two  with 
him."    Upon  the  other  hand,  Canda  testified  that  Mr. 
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Hanchett  told  him  that  Gamble  was  out  of  it;  that  he 
could  not  pay  his  share. 

Relative  to  the  Hanchett  contract,  both  Hanchett  and 
Canda  agree  that  Hanchett  told  Canda  that  he  was  alone 
interested  in  the  option,  and  that  he  was  taking  it  for 
his  sole  use  and  benefit.  This  testimony,  like  the  other, 
should,  however,  be  considered  in  the  light  of  the  corre- 
spondence at  the  time. 

Taking  all  of  the  evidence  in  the  case,  we  think  it  can- 
not be  said  to  be  established  with  any  degree  of  certainty 
that  Canda  was  informed  of  the  alleged  partnership  rela- 
tions existing  between  Gamble,  Chadbourne  and  Wright 
as  such  partnership  is  sought  to  be  established  in  this 
suit.  That  Canda  knew  that  Wright  and  Chadbourne 
would  be  interested  in  aiding  Gamble  to  carry  out  his 
second  option  there  can  be  no  question;  but  that  they 
would  be  interested  in  any  different  way  than  a  number 
of  others  whom  Gamble  had  informed  Canda  were  inter- 
ested with  him,  such  as  D.  A.  Bender,  M.  F.  Tarpey.  Jeff 
Doolittle  or  Frank  McLaughlin,  does  not  appear  to  have 
been  impressed  upon  Canda.  The  character  of  the  second 
Gamble  agreement  and  the  first  Wright  agreement  with 
Blair  sheds  possibly  a  little  light  on  this  question.  These 
agreements  were  simply  a  guarantee  upon  the  part  of 
John  I.  Blair  that,  if  a  corporation  was  formed  with  a 
certain  subscribed  capital,  the  Silver  Peak  Mines  would 
enter  into  a  contract  with  such  corporation.  Neither 
Gamble  nor  Wright  were  supposed  to  be  able  to  finance 
the  proposition  alone,  and  it  was  expected  they  would 
interest  others  with  them.  In  fact,  the  representatives 
of  the  Silver  Peak  Mines  were  most  anxious  that  they 
should  do  so,  which  accounts  for  the  solicitude  of  Canda 
to  know  who  Gamble's  or  Wright's  or  Hanchett's  asso- 
ciates were;  but  it  is  a  far-fetched  proposition  to  try  to 
bind  the  Silver  Peak  Mines  by  any  claim  of  knowledge 
of  a  partnership  relation  existing  between  certain  ones  of 
these  various  associates  mentioned. 

Certainly  we  think  vast  property  rights  ought  not  to 
be  lost  upon  the  bare  oral  testimony  of  witnesses  as  to 
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their  recollection  of  conversations  had  many  years  pre- 
vious, when  all  the  surrounding  circumstances  and  docu- 
mentary evidence  in  the  case  fails  to  furnish  any 
corroboration  of  such  testimony,  but,  upon  the  contrary, 
tends  strongly  to  establish  the  very  opposite  as  the  real 
fact.  Under  such  a  condition  as  to  the  evidence  as  a 
whole,  the  only  safe  rule  is  to  hold  parties  to  the  written 
agreements  as  they  made  them. 

Even  if  it  were  conceded  that  Gamble  and  Hanchett 
made  the  statements  to  Canada,  as  testified  to,  which,  to 
say  the  least,  were  very  indefinite,  there  is  no  evidence 
whatever  that  Canda  ever  communicated  the  same  to 
Blair  or  any  of  the  other  officers  of  the  Silver  Peak 
Mines.  As  the  alleged  partnership  relation  was  an 
immaterial  matter  so  far  as  the  Silver  Peak  Mines  was 
concerned  in  the  making  of  these  options,  there  was  little 
or  no  reason  why  Canda  should  have  communicated  such 
a  fact  to  his  fellow-officers.  Canda  was  particular  upon 
his  part  to  deal  with  but  one  person  as  a  performing 
party,  and  it  follows,  in  the  absence  of  any  proof  to  the 
contrary,  that  the  Silver  Peak  Mines  was  dealing  with 
but  one  performing  party  at  a  time. 

When  we  look  to  the  correspondence  between  the  par- 
ties, we  find  nothing  that  warrants  an  inference  that 
Canda  was  ever  informed  of  any  alleged  partnership 
relations.  In  Gamble's  letter  to  Canda  of  December 
12,  1894,  Gamble  proceeds  to  tell  Canda  of  the  agree- 
ment or  relations  which  existed  between  himself,  Chad- 
bourne,  and  Wright,  as  though  the  facts  were  entirely 
new  to  Canda,  as  they  probably  were.  In  Gamble's  let- 
ter to  Canda  of  December  30, 1894,  Gamble  says:  "You 
say  I  did  not  post  you.  *  '  *  It  appears  from  your 
letters  that  you  did  not  understand  that  I  owned  any 
interest  in  the  contract  after  it  was  given  to  Wri^t 
I  now  tell  you  that  I  did.  •  •  •  Of  course,  you  did 
what  you  thought  was  right  in  transferring  the  contract 
to  Hanchett."     *    •    ' 

In  Gamble's  letter  to  Canda  of  January  11,  1895,  he 
says:   "These  men  were  my  partners,  and  I  do  not  see 
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how  they  can  make  a  contract  on  one  side,  without  tell- 
in?  me,  and  then  declare  me  out."  In  none  of  these  let- 
ters is  there  an  intimation  that  Canda  had  any  previous 
knowledge  of  any  alleged  partnership  relations  existing 
between  Gamble,  Chadboume  and  Wright;  but,  on  the 
contrary,  the  expressions  used  are  strongly  evidentiary 
that  Gamble  knew  that  Canda  had  no  such  knowledge. 
Canda's  letter  to  Gamble  of  date  January  17, 1896,  is  also 
significant,  wherein  he  says:  "I  do  not  see  what  more  I 
can  say  to  you  than  I  have  in  my  late  letters,  unless  it  is 
to  add  that  it  does  not  seem  fair  after  you  had  aban- 
doned, apparently,  all  interest  and  had  fuled  to  answer 
my  letters,  that  you  should  appeal  to  me  now  to  assist 
you  in  a  matter  over  which  I  have  no  control." 

Again  in  Canda's  letter  to  Tarpey  of  October  7, 1895, 
appears  the  following;  "I  do  not  see,  under  the  circum- 
stances, what  claims  Mr.  Gamble  can  have  on  Mr.  Han- 
chett,  particularly  as  before  entering  into  arrangements 
with  Mr.  Hanchett  I  notified  Gamble  that  his  friends 
were  not  going  on  with  the  business." 

There  is  nothing  in  the  evidence  warranting  any  con- 
clusion of  fraud  or  bad  faith  upon  the  part  of  the  Silver 
Peak  Mines  towards  Gamble  or  his  associates.  Gamble's 
letters  and  his  original  complaint  are  full  of  charges  of 
bad  f^th  towards  himself  upon  the  part  of  his  alleged 
partners,  but  in  none  of  his  letters  nor  in  the  original 
complaint  is  there  an  intimation  of  such  a  charge  upon 
the  part  of  the  representatives  of  the  Silver  Peak  Mines. 

With  the  contention  of  respondents,  that  in  law  their 
several  options  to  Gamble,  Wright  and  Hanchett  should 
be  regarded  as  one  continuing  option,  we  are  unable 
to  agrea  The  relationship  of  respondents  towards  the 
several  contracts  may  have  been  substantially  the  same, 
but  outside  of  the  fact  that  one  option  followed  the  other 
and  was  of  a  similar  nature,  there  is  nothing  else  war- 
ranting treating  alt  these  transactions  as  one  and  the 
same  rather  than  several  independent  agreements. 

Two  separate  and  distinct  agreements  were  entered 
into  with  Gamble,  and  when  his  second  option  expired 
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the  Silver  Peak  Mines  were  not  satisfied  to  give  him 
another  option,  but  instead  gave  one  to  Wright.  Wright 
transferred  his  option  to  Hanchett  and  requested  the 
Silver  Peak  Mines  to  deal  with  him.  Hanchett  informed 
the  company  when  he  asked  for  an  option  in  his  name 
that  he  would  take  care  of  Wright  and  any  others  who 
were  disposed  to  do  their  part  on  the  financial  end.  It 
was  well  recognized  by  the  Silver  Peak  Mines,  when  all 
these  contracts  or  options  were  entered  into,  that  the 
person  who  held  the  option  would  have  to  interest  capital 
to  assist  him,  but  the  company  was  particular  to  deal 
only  with  that  person  that  it  believed  most  likely  to  raise 
the  necessary  capital. 

The  Silver  Peak  Mines  was  particular  in  all  its  trans- 
actions  not  to  have  two  options  in  existence  at  the  same 
time,  as  is  shown  when  the  Wright  and  Hanchett  options 
were  executed. 

"Where  the  parties  to  a  contract  have  given  it  a  par- 
ticular construction,  such  construction  will  generally  be 
adopted  by  the  court  in  giving  effect  to  its  provisions. 
And  the  subsequent  acts  of  the  parties,  showing  the  con- 
struction they  have  put  upon  the  agreement  themselves, 
are  to  be  looked  to  by  the  court,  and  in  some  cases  may 
be  controlling. "     (9  Cyc.  588. ) 

An  examination  of  the  letters  between  Canda  and 
Gamble,  and  particularly  those  written  by  Gamble,  shows 
clearly,  we  think,  that  the  parties  themselves  considered 
each  several  option  as  a  separate  and  independent  agree- 
ment, so  far  as  Silver  Peak  Mines  was  concerned,  regard- 
less of  what  understanding  respondents  may  have  had 
among  themselves.  A  few  extracts  from  Gamble's  let- 
ters will,  we  think,  show  this  quite  clearly. 

From  Gamble's  letter  of  December  12, 1894,  we  quote: 
"After  you  had  given  the  contract  to  Mr.  Hanchett,  Mr. 
Wright  told  me  that  he  was  satisfied  that  Mr.  Hanchett 
could  not  raise  the  money  and  that  Mr.  Crocker  would 
not  advance  it.  Of  course,  I  can  hold  Mr.  Wright  and 
Hanchett  by  law  to  give  me  the  interest  ^nreed  upon. 
•     '     *    Mr.  Tarpey  will  take  the  contract  with  the  pur- 
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pose  of  fulfllling  its  requirements,  and  with  me  organize 
a  good  company,  and  woutd  have  done  so  at  the  time  the 
contract  was  given  to  Hanchett  •  «  •  i  could  have 
carried  out  the  contract  now  granted  upon  your  property 
had  I  obtained  it.  *  '  *  I  desire  you  to  understand 
that  as  soon  as  you  granted  Wright  the  contract  I  lost 
my  power  and  was  obliged  to  see  them  abuse  your  confi- 
dence. *  *  *  Juat  learned  that  Hanchett  is  in  New 
York  City.  Make  him  put  up  or  give  up  the  contract. 
We  will  put  up  the  money." 

From  hia  letter  of  December  30, 1894,  we  quote;  "They 
were  still  afraid  of  me  and  even  after  the  contract  was 
transferred  to  Hanchett  he  came  here  and  told  me  that 
my  interest  was  all  right.  *  '  *  It  appears  from  your 
letters  that  you  did  not  understand  that  I  owned  any 
interest  in  the  contract  after  it  was  given  to  Wright. 
•  •  •  Of  course,  you  did  what  you  thought  was  right 
in  transferring  the  contract  to  Mr.  Hanchett,  as  Mr, 
Wright  asked  you  to  do  so.  *  *  •  If  you  conclude 
that  Mr.  Hanchett  cannot  go  on  and  you  will  give  me 
the  chance,  I  will  have  one  of  the  richest  firms  on  this 
coast  make  an  application  for  the  contract. " 

From  Gamble's  letter  of  January  16,  1905,  we  quote: 
"These  people  got  in  on  my  contract,  that  is  I  took 
Wright  in  and  he  took  H.  in,  otherwise  H,  could  have 
had  no  interest,  as  I  would  not  have  had  anything  to  do 
with  him,  therefore  I  do  not  intend  to  allow  H.  to  tell  me 
I  am  'out' — I  shall  tie  him  right  up,  and  then  we  shall 
see  who  is  telling  the  truth.  •  •  •  Mr.  King  and 
associates  are  willing  to  equip  the  property  as  I  have 
told  you.  Now  if  H.  and  Wright  are  so  fair  and  they 
have  no  one  to  back  them,  I  would  think  they  would  say, 
'We  cannot  fulfil  the  contract,'  and  so  return  it  to  you." 

One  cannot  read  the  letters,  telegrams  and  contracts 
which  Canda  wrote  or  negotiated  as  the  representative 
of  the  Silver  Peak  Mines  without  being  impressed  with 
the  strict  business  methods  which  characterized  his 
actions.  There  is  not  the  slightest  warrant  for  a  charge 
of  fraud  or  double  dealing  upon  the  part  of  the  Silver 
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Peak  Mines.  The  company  had  a  property  to  sell,  and 
they  ^ave  written  options  thereon,  none  of  which  were 
ever  complied  with  by  the  optionees,  and  it  and  its  suc- 
cessors in  interest  ought  not  now  be  placed  in  the  posi- 
tion of  forfeiting  the  greater  portion  of  this  property 
upon  any  showing  made  by  the  evidence  in  this  case. 

Whatever  rights  Gamble,  Chadboume,  or  the  Wrights 
had,  they  were  subordinate  to  those  of  Hanchett,  and 
were  effectually  cut  off  by  the  judgments  obtained  in 
the  federal  courts  and  relied  on  as  a  defense  in  this 
action.  This  view  of  the  case  makes  it  unnecessary  to 
<jetermine  other  questions  raised,  including  that  of  con- 
sidering the  correctness  of  the  various  judgments  ren- 
dered in  the  federal  courts  in  the  actions  to  which 
Hanchett  was  made  a  party. 

While  it  may  be  conceded  that  the  judgments  rendered 
in  the  federal  courts,  and  relied  on  by  the  appellants, 
would  not  be  binding  in  the  state  courts  in  so  far  as  they 
affected  rights  of  persons  who  were  not  made  parties  to 
those  actions,  and  whose  rights  were  not  subordinate  to 
the  rights  of  Hanchett,  it  is  worthy  of  note  that,  in  the 
recent  opinion  of  Morrow,  J.,  speaking  for  the  Circuit 
Court  of  the  United  States,  in  the  ancillary  action  brought 
in  that  court  to  enjoin  the  enforcement  of  the  judgment 
in  this  case,  in  the  opinion  ordering  a  temporary  injunc- 
tion, it  was  said: 

"Now,  the  question  is  whether  this  present  suit  is 
ancillary  to  the  original  foreclosure  suit  in  this  court,  or 
is  it  an  original  suit?  I  am  clearly  of  the  opinion  that  it 
is  ancilliary  to  the  foreclosure  suit.  It  is  an  action 
brought  to  protect  the  judgment  of  the  circuit  court  in 
the  foreclosure  case.  It  has  no  other  purpose.  I  have 
already  stated  that  Hanchett  was  made  a  party  to  the 
foreclosure  suit.  He  came  in  and  made  his  answer,  and 
in  his  answer  he  set  up  the  agreement  under  which  he 
claimed  to  have  the  right  of  possession  of  this  mining 
claim,  and  there  was  a  decree  in  that  case  adjudging  that 
Hanchett  and  all  persons  claiming  under  him  were  with- 
out right  or  title  or  interest  in  the  claim.     That  was  a 
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direct  adjudication  not  only  upon  Hanehett's  right,  but 
everybody  claiming  any  right  under  the  agreement  of 
September  7,  1894.  The  option  granted  in  that  agree- 
ment had  been  exercised  by  Hanchett  and  exhausted. 
It  makes  no  difference  whether  Hanchett  was  a  partner 
or  agent  of  parties  who  now  seek  to  exercise  the  option 
provided  in  the  agreement  The  agreement  is  indivisible 
and  has  been  discharged  and  is  at  an  end.  This  court  so 
held  in  its  decree.  Will  this  court  now  protect  that 
decree?    I  do  not  see  how  it  can  do  otherwise." 

While  not  probable,  it  is  true,  as  contended  by  counsel 
for  respondents,  that  the  conclusion  of  the  federal  court 
might  be  changed  on  the  hearing  for  a  permanent  injunc- 
tion, in  the  event  this  court  affirmed  the  judgment  of  the 
lower  court  We  need  not  speculate  upon  this  proposi- 
tion here,  nor  should  it,  of  course,  have  any  bearing  upon 
what  should  be  the  duty  of  a  state  court  in  a  cas^  where 
it  deemed  the  judgment  of  a  federal  court  erroneous  in 
a  case  not  binding  upon  parties  before  it,  but,  as  we 
have  hitherto  pointed  out,  we  consider  these  judgments 
binding  upon  the  respondents  for  reasons  independent  of 
those  considered  in  the  opinion  of  Morrow,  J. 

Having  reached  the  conclusion  that  the  judgment  in 
this  case  is  without  substantial  evidence  to  support  it  the 
judgment  and  order  appealed  from  should  be  reversed. 

Certain  preliminary  objections  were  interposed  to  a 
consideration  of  the  transcript  but  upon  examination, 
and  without  considering  the  contention  of  appellant  that 
respondents  have  waived  any  right  to  object  to  the  tran- 
script, they  are  found  to  be  without  merit. 

The  objection  that  there  is  no  statement  on  appeal  from 
the  judgment  has  no  support  for  the  reason  that  counsel 
stipulated  that  the  statement  on  motion  for  a  new  trial 
should  also  be  considered  a  statement  on  appeal.  Besides, 
the  statement  on  motion  for  a  new  trial  is  ample  for  a 
consideration  of  all  the  questions  involved. 

The  objection  that  the  statement  contains  no  certificate 
to  the  effect  that  it  contains  all  the  material  evidence  in 
the  case  is  not  well  taken.     Without  considering  the 
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Bufficiency  of  the  certificate,  it  is  enough  to  say  that, 
under  the  statute,  the  statement  is  "presumed  to  contain 
ail  the  evidence  and  other  matters  pertinent  to  the  proper 
presentation  of  the  question  or  questions  involved  in  said 
appeal  or  motion,  unless  the  contrary  affirmatively  appears 
in  such  statement."     (Comp.  Laws,  3864.) 

The  judgment  and  order  appealed  from  are  reversed. 

Sweeney,  C.  J. :  I  concur. 

[Note— Petition   for  rehearing  pending  in  the  fore- 
going case.  ]  __^^ 
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E.  A.  RICHARDSON,  S.  C.  WEEKS,  and  JIM  McCOY, 

Respondents,  v.  NATIONAL  ORE  PURCHASING 
AND  REDUCTION  COMPANY.  Appellant,  and 
RAWHIDE  QUEEN  MINES  COMPANY,  Respond- 
ent. 

1.  EviDESCE— Judicial  Notice — Obe  Reduction. 

Tbe  courts  of  Nevada,  will  take  Judicial  knowledge  of  tbe 
Tnct  that  proceflsee  'ot  crusblne.  amalgamating,  and  cyanlding 
(irea  will  not  effect  an  extractlou  of  one  hundred  per  cent  of 
the  metallic  contentR. 

2.  JIiNEs  ASD  Minerals  —  Ohe  Reduction  —  Action  —  Evidekce  — 

Sltticiency. 

Ill  an  action  to  recover  a  balance  claimed  to  be  due  on 
iiK'Ount  of  ore  treated  at  defendant's  mill,  evidence  held  Insuf- 
ficient to  sustain  Judgment  for  plaintiffs. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District  of  the  State  of  Nevada,  Washoe  County;  Thomas 

F.  Moran,  Judge. 

Action  by  E.  A.  Richardson  and  others  against  the 
National  Ore  Purchasing  and  Reduction  Company  and 
another.     From  a  judgment  for  plaintiffs,  and  from  an 
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order  denying  a  new  tnal,  the  named  defendant  appeals. 
Reversed. 

The  facts  sufficiently  appear  in  the  opinion. 

Stoddard,  Moore  &  Woodhum,  and  Mack,  Green,  Brown 
&  Heer,  for  Appellant 

J.  L.  Van  Dewerker,  for  Respondent  Rawhide  Queen 
Mines  Company. 

Mark  Walser,  for  Respondents  Richardson.  Weeks  and 
McCoy : 

The  Rawhide  Queen  Mines  Company  in  answering' 
admitted  all  the  allegations  of  plaintiffs'  complaint,  save 
and  except  that  it  had  refused  an  accounting,  or  that  it 
had  any  values  obtained  from  the  ore  in  its  possession 
which  belonged  to  plaintiffs,  and  also  setting  up  an  affirm- 
ative defense  that,  if  there  was  any  further  values  recov- 
ered from  the  ore  than  the  amount  by  it  accounted  for  to 
respondents,  it  was  retained  by  its  eodefendant 

The  appellant  in  its  answer  set  up  a  general  denial,  and 
the  answers,  as  made  by  the  two  defendants,  become 
very  vital  in  this  case,  and  we  call  the  court's  attention 
to  the  fact  that  the  appellant  accepted  plaintiffs'  com- 
plaint as  properly  stating  the  cause  of  action,  and  did  not 
demur,  as  it  could  have  done  (Comp.  Laws,  3135)  if  there 
was  a  misjoinder  of  parties  plaintiff  or  defendant,  and 
the  contention  which  it  raised  at  the  trial  and  now  asserts 
in  the  appellate  court  (i.  e.,  that  the  ownership  of  the 
ore  was  actually  in  its  eodefendant,  the  Rawhide  Queen 
Mines  Company,  and  not  the  plaintiffs)  comes  too  late. 
It  accepted  the  issue  and  is  bound  by  its  answer. 

The  respondents  in  their  complaint  alleged  specifically 
that  they  were  the  owners  of  the  202X  tons  of  ore  in 
controversy;  that  they  delivered  it  to  the  appellant  mill- 
ing company;  that  they  paid  the  appellant  milling  com- 
pany's charges  of  $1,215;  that  the  ore  was  worth  $7,474, 
and  they  had  received  as  returns  $3,165.75  and  no  more. 

All  of  these  facts  the  eodefendant  of  appellant,  the 
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Rawhide  Queen  Mines  Company,  admitted  to  be  true. 
The  appellants  denied  all  of  them.  The  issues  are  framed 
by  the  pleading.  The  defendant  is  as  much  bound  by 
his  answer  as  the  plaintiff  by  his  complaint.  {Banta  v. 
Savage,  12Nev.  151;  Hirschfeld  v.  WUliamMn,  18  Nev.  66.) 
For  a  case  directly  in  point,  see  Ah  Tone  v.  McGarry,  22 
Nev.  310. 

This  is  an  action  in  trover.  The  respondents  having 
delivered  valuable  ores  to  the  mill  of  appellant,  and  not 
having  received  the  proper  returns,  demanded  an  account- 
ing, which  was  refused,  and,  being  unable  to  ascertain 
what  had  become  of  their  values,  were  of  necessity  com- 
pelled to  commence  action. 

"Where  a  person  is  intrusted  with  goods,  it  is  his  duty 
to  return  them  or  account  for  their  loss.  If  he  fails  to 
do  either,  the  presumption  is  that  he  converted  them." 
{Dmilan  v.  Clark,  23  Nev.  203.) 

"The  very  denial  of  goods  to  him  who  has  the  right 
to  demand  them  is  actual  conversion."  (See  subhead 
"Refusal  to  Deliver,"  page  1568,  Words  and  Phrases,  and 
definition  of  "Conversion,"  bottom  of  same  page.) 

The  answers  filed  by  the  defendants  necessarily  nar- 
rowed the  scope  of  proof  required,  and  under  the  issues 
as  framed  by  the  pleadings  all  that  the  plaintiffs  were 
required  to  prove  was  "that  they  owned  the  ore,  its  value, 
its  delivery,  a  failure  or  refusal  to  account,  and  a  loss. " 

Appellant  by  its  answer  voluntarily  placed  itself  in  this 
position  and  cannot  now  escape  the  consequences.  In 
effect  it  said:  "Prove  that  you  owned  the  ore.  Prove 
that  you  paid  for  treating  it  Prove  that  we  had  it  in 
our  possession.  Prove  that  it  was  worth  $7,474.  Prove 
that  we  have  not  accounted  for  all  the  values,  and  you 
win,  for  our  answer  is  a  complete  denial  and  on  that  we 


By  the  Court,  NoRCROSS,  J. : 

This  is  an  appeal  from  the  judgment  and  order  denying 
a  motion  for  a  new  trial. 

Plaintiffs  brought  their  action  to  recover  the  sum  of 
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$4,308.75,  the  balance  alleged  to  be  due  on  accountof  the 
proceeds  of  certain  ore  treated  in  a  custom  mill  belonging 
to  the  appellant.  Plaintiffs  alleged  in  their  complaint  that 
they  were  lessees  of  a  portion  of  certain  mining  claims 
belonging  to  said  defendant  Rawhide  Queen  Mines  Com- 
pany, and  as  such  lessees  they  produced  and  delivered  to 
the  appellant  202X  tons  of  ore  for  reduction  in  appel- 
lant's mill;  that  the  appellant  agreed  with  the  respond- 
ents "  that  it  would  extract  all  the  gold  and  silver  values 
therefrom,  using  the  processes  known  as  crushing,  amal- 
gamating, and  cyaniding,  and  charge  plaintiffs  therefor 
the  sum  of  $6  per  ton  for  such  treatment,  and  would 
deliver  all  the  bullion  containing  the  gold  and  silver  values 
extracted  from  the  said  ores  to  the  defendant  Rawhide 
Queen  Mines  Company,  for  delivery  to  the  plaintiffs"; 
that  they  paid  appellant  for  such  treatment  the  sum  of 
$1,212;  that  appellant  "reduced  and  treated'  such  ores, 
and  extracted  therefrom  a  large  quantity  of  gold  and 
silver,  but  the  amount  thereof,  and  the  value  thereof, 
plaintiffs  were  unable  to  state,  for  the  reason  that  the 
said  defendants  have  refused,  and  do  refuse,  to  give  to 
plaintiffs  an  accounting,  or  to  render  a  statement  to 
plaintiffs  of  the  amount  of  said  gold  and  silver  recovered, 
or  the  value  thereof."  Plaintiffs  further  alleged  the  value 
of  the  ore  so  delivered  to  the  appellant  to  be  the  sum  of 
$7,474,  and  admitted  the  receipt  from  the  defendant  Raw- 
hide Queen  Mines  Company,  on  account  of  said  ore,  of 
the  sum  of  $3,165.75. 

Attached  to  the  complaint  as  an  exhibit  is  the  contract 
of  lease  between  respondents  and  Rawhide  Queen  Mines 
Company,  which  contains  the  following  provisions  rela- 
tive to  the  disposal  of  ores  produced:  "Said  lessees  fur- 
ther agree,  and  it  is  expressly  understood,  that  the 
lessors  reserve  the  right  of  property  in  and  to  all  ores 
extracted  from  said  premises  during  the  life  of  this  lease, 
and  said  lessees  covenant  and  agree  to  pay  and  allow  the 
lessors,  as  royalty  on  all  ores  mined,  shipped,  or  sold  from 
said  premises,  during  the  life  of  this  agreement,  as  fol- 
lows, to  wit:   (See  below.)    All  ores  to  be  shipped  and 
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sold  in  the  name  of  the  aforesaid  lessors,  and  returns 
made  to  the  Scheeline  Banking  and  Trust  Company  of 
Reno,  Nevada,  and  there  distributed  as  herein  provided. 
•  *  •  The  royalty  heretofore  mentioned  shall  be  twenty- 
five  per  cent  of  the  smelter,  mill,  or  sampler  assay  value 
of  the  ore  sold,  after  deducting  the  actual  cost  of  railroad 
freighting  and  treatment  only. " 

Upon  the  conclusion  of  the  trial  the  defendant  Rawhide 
Queen  Mines  Company  asked  for  and  was  granted  leave 
to  amend  its  answer,  so  as  to  participate  in  any  judgment 
rendered  in  favor  of  plaintiffs  to  the  extent  of  its  royalty 
interest.  Judgment  was  rendered  in  favor  of  the  plain- 
tiffs for  the  full  amount  sued  for,  but  providing  that  the 
defendant  Rawhide  Queen  Mines  Company  should  partici- 
pate therein  to  the  extent  of  one-fourth,  being  the  pro- 
portionate amount  of  the  royalty  to  which  it  was  entitled 
to  under  the  contract. 

The  motion  for  a  new  trial  was  based  on  several 
grounds;  but  we  think  we  need  only  consider  the  suf- 
ficiency of  the  evidence  to  support  the  judgment.  The 
judgment  fails  to  credit  the  appellant  with  the  agreed 
charges  for  extraction,  to  wit,  $6  a  ton,  amounting 
to  a  total  of  $1,215,  paid  by  the  defendant  Rawhide 
Queen  Mines  Company,  or  for  the  twenty-five  per  cent 
royalty,  amounting  to  $1,055.25,  deducted  by  the  Raw- 
hide Queen  Mines  Company  before  settlement  with  and 
payment  to  respondents  of  the  said  sum  of  $3,165.75. 
Were  this  the  only  respect  wherein  the  judgment  is 
objectionable,  the  same  could  be  modified,  and,  as  modi- 
fied, affirmed.  The  judgment  requires  the  appellant 
to  account  for  the  full  assay  value  of  the  ore  delivered 
to  the  mill.  There  is  no  proof  in  the  case  that  the 
appellant  agreed  to  return  on  its  treatment  of  the 
ore  any  certain  percentage  of  extraction,  nor  is  there 
any  evidence  in  the  case  that  appellant  should  have 
returned  a  higher  percentage  of  extraction  than  was 
returned.  There  is  no  evidence  that  the  appellant  did 
not  deliver  to  the  defendant  Rawhide  Queen  Mines  Com- 
pany all  the  metallic  content  it  extracted  from  the  ore; 
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but,  on  the  contrary,  the  evidence  is  that  it  did  bo  make 
delivery.  Courts  in  this  state  will  take  judicial  knowl- 
edge of  the  fact  that  processes  of  crushing,  amalgamat- 
ing, and  cyaniding  ores  will  not  effect  an  extraction  of 
one  hundred  per  cent  of  the  metallic  content  What 
would  be  a  reasonable  per  cent  of  extraction  would 
depend  largely  upon  the  process  used  and  the  character 
of  the  ore;  but  there  is  nothing  in  this  case  to  show  what 
ought  to  have  been  such  extraction. 

Conceding  the  ore  was  of  the  assay  value  claimed  by 
respondents,  about  seventy-three  per  cent  thereof  is 
accounted  for  by  the  returns  made.  There  is  testimony 
to  the  effect  that  the  cyanide  process  did  not  work  suc- 
cessfully, and  that  a  portion  of  the  ore  was  not  treated  by 
this  process.  What  allowance,  if  any,  should  be  made  on 
this  account,  does  not  appear  from  the  evidence.  We  are 
unable  to  find  from  the  evidence  in  this  case  any  basis 
upon  which  an  approximation  of  damages  sustained  may 
be  computed. 

The  judgment  and  order  appealed  from  are  reversed, 
and  the  cause  remanded  for  a  new  trial. 
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[No.  1865] 
FIRST  NATIONAL  BANK  OP  GOLDFIELD,  NEVADA 
(a  Corporation),  Appellant,  v.  J.  T.  MURPHY, 
Respondent. 

1.  Attachment — (igoi-Nns — Si'rbkndeb  of  Suxubity. 

Stata.  18G&.  e.  112,  sec.  123,  as  amended  by  Stats.  1907.  c.  58, 
iiiitliorlzeH  an  attachment  In  an  action  ou  an  unsecured  con- 
ti'nct.  for  the  dire<-t  payment  of  money,  and.  if  so  Bwured.  when 
siifh  Beturlty  has  beeu  rendered  nugatory  by  the  act  of  the 
derendant.  In  an  aetion  on  a  note  secured  by  cfrtain  stock. 
iiu  attachment  m-feb  isautHl  on  an  aOldavlt.  which,  after  setting 
out  the  making  of  the  note  and  defpndBiit'H  failure  to  pay  It. 
i-ecited  that  It  was  secured  by  50.000  shares  of  stock  whIcU 
were  afterwardK  surrendered  and  placed  in  eficrow  by  defend- 
ant and  rendered  nuitator}'.  Defendant  applied  to  dissolve  the 
writ  and  filed  affidavit  that  plaintiff  accepted  the  stuck  certlfi- 
i-iite  as  security  for  tlie  note,  and  at  ail  times  bad  retained  the 
wiuie  as  snch  sefurity,  that  It  bad  never  been  surrendered,  and 
was  still  held  as  security , for  the  indebtedness.  Plaintiff,  lu 
opposition  to  the  motion  to  dissolve,  alleged  that,  after  the 
i-ertlflcate  was  dellrei-ed.  It  had  never  been  transferred  on 
the  books  of  the  company,  and  was  later  withdrnwu  from 
plaintiff  and  placed  fn  escrow  under  an  agreement  for  sale; 
either  the  proceeds  or  the  certlflcate  to  be  returned  to  plaintiff. 
HeU\.  that  such  escrow  agreement,  if  carried  out.  would  enable 
jilnlntlff  to  deduct  the  proceeds  of  the  stock  from  tbe  note  and 
Interest,  and  bence  It  did  not  render  the  security  nugatory,  so 
an  to  Justify  an  attachment. 

Appeal  from  the  District  Court  of  the  Seventh  Judicial 
District  of  the  State  of  Nevada,  Esmeralda  County,  Theron 
Stevens,  Judge. 

Action  by  the  First  National  Bank  of  Goldfield  against 
J.  T.  Murphy.  From  an  order  dissolving  an  attachment, 
plaintiff  appeals.     Affirmed. 

The  facts  sufliciently  appear  in  the  opinion. 

Thompson,  Moorekouae  &  Thompson,  for  Appellant: 
Our  statute,  different  frt>m  the  statutes  of  other  states, 
makes  the  requisite  of  the  affidavit  the  existence  or  non- 
existence of  security,  at  the  time  of  making?  the  affidavit. 
If  the  attaching  creditor  once  had  security,  but  at  the 
time  of  making  the  affidavit  he  has  none,  then  the  affi- 
davit is  good.    The  words  "and  if  so  secured,  when  such 
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security  has  been  rendered  nufratory  by  the  act  of  the 
defendant"  has  reference  to  an  ca;-security  at  the  time 
of  making  the  affidavit;  but  when  there  was  once  security, 
but  at  the  time  of  attaching  there  is  no  security  at  all, 
then  these  words  are  not  necessary  in  the  affidavit. 

But  our  statute  does  not  deal  with  any  past  fact  of 
security,  unless  the  plaintiff  still  retains  the  security,  and 
if  he  has  not  the  security,  then  he  can  attach,  and  he 
need  not  put  any  statement  in  his  affidavit  concerning 
security  at  all,  and,  if  he  does,  such  statement  neither 
adds  to  nor  destroys  the  validity  and  legality  of  the  affi- 
davit. 

While  it  is  true  that  an  attachment  is  statutory  and  the 
statute  must  be  strictly  pursued,  it  must  be  apparent  that 
in  this  state  a  more  liberal  construction  must  prevail  in 
interpreting  our  law  as  to  what  the  contents  of  the  affi- 
davit shall  be,  because  the  clerk  issues  the  writ,  and,  his 
duty  being  ministerial,  he  cannot  be  supposed  to  require 
the  repetition  of  everything  set  out  in  some  other  section 
of  the  statute,  while  in  these  other  states  the  clerk  knows 
just  what  the  affidavit  must  contain,  because  the  statute 
tells  him,  word  for  word.  Now,  as  our  law  does  not 
repeat  the  language  of  the  grounds  upon  which  an  attach- 
ment may  be  obtained  as  necessary  for  the  affidavit,  the 
omission  from  the  affidavit  of  some  part  of  the  language 
of  the  grounds  upon  which  an  attachment  may  be  had 
does  not  destroy  the  validity  or  legality  of  the  affidavit, 
and  so  it  is  held  (Bowers  v.  Beck,  2  Nev.  139)  that  strict- 
ness in  the  form  of  the  affidavit  should  not  be  required, 
because  the  defendant  is  protected  by  the  bond.  So, 
while  the  rule  of  strict  construction  prevails  in  states 
where  the  law  provides  exactly  what  must  be  in  the  affi- 
davit, no  such  rule  prevails  in  this  state,  because  here  the 
law  does  not  set  out  what  the  affidavit  must  contain  spe- 
cifically, but  leaves  it  to  the  judgment  of  the  clerk,  who 
has  no  judicial  powers,  but  only  acts  in  a  ministerial 
capacity. 

But,  further,  it  will  be  seen  that  Comp.  Laws,  3219,  was 
amended  in  1887  (Stats.  1887,  55),  and  that  before  such 
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amendment  (Stats.  1868,  214),  the  law  required  these 
facts,  to  wit:  "and  that  the  payment  of  the  same  has  not 
been  secured  by  any  mortgage,  lien  or  pledge  upon  real 
or  personal  property  situate  or  being  in  this  state,  or,  if 
so  secured,  that  said  security  has  been  rendered  nugatory 
by  the  act  of  the  defendant, "  to  be  set  out  in  the  affidavit. 
Why  strike  these  things  out  of  the  affidavit?  Is  the  legis- 
lature to  be  looked  upon  as  doing  a  useless  act?  Or  did 
the  legislature  have  a  purpose  in  so  doing?  And  at  the 
time  of  this  amendment  in  1887,  so  far  as  this  ground  of 
attachment  is  concerned,  the  law  was  the  same  as  now. 
This  ground  of  attachment  has  never  been  changed. 
Manifestly  the  legislature  did  not  intend  these  words 
above  quoted  to  be  in  the  affidavit— that  the  affidavit 
should  be  sufficient  without  them— but,  following  the 
rule  laid  down  in  Bowers  v.  Beck,  supra,  that  the  form  of 
the  affidavit  was  immaterial,  because  the  defendant  was 
protected  by  the  bond,  so  that  if  in  the  end  the  plaintiff 
should  not  recover  in  the  action,  the  defendant  is  fully 
protected;  but  that  if  the  plaintiff  should  recover,  then 
his  rights  should  not  be  defeated  by  a  dissolution  of  the 
attachment,  because  of  the  technicality  of  the  affidavit. 

But,  be  that  as  it  may,  still  our  law  (Stats.  1907,  105) 
fixes  definitely  the  class  of  security:  First,  mortgage;  sec- 
ond, lien ;  third,  pledge.  The  security,  therefore,  must  be 
either  a  mortgage,  a  lien,  or  a  pledge,  and  must  exist, 
whether  valuable  or  not,  when  the  attachment  is  sought 
This  is  certainly  our  statute.  Now  the  record  shows  that 
the  plaintiff  did  not  have  a  mortgage  or  a  lien  of  any 
kind.  But  when  the  debt  of  $6,000  was  contracted 
plaintiff  took  into  its  possession  50,000  shares  of  stock, 
and  held  the  same  as  a  pledge,  but  later  the  plaintiff  con- 
sented, by  some  agreement  between  defendant  Murphy  , 
and  one  Brady,  that  Murphy,  the  defendant  and  pledgor, 
should  take  the  stock  and  place  the  same  in  escrow,  which 
was  done.  There  is  no  dispute  as  to  that  being  the  fact. 
This  destroyed  the  pledge.  This  was  an  act  of  the 
defendant  Our  statute  says:  "rendered  nugatory  by  the 
act  of  the  defendant."    It  says  nothing  about  the  act  of 
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the  plaintiff,  as  does  California  and  Montana.  Now  wheo 
the  defendant  has  the  50,000  shares  of  stock  put  in  an 
escrow,  and  the  plaintiff  is  not  the  grantee,  but  the  depos- 
itary, the  pledge  ends,  because  the  possession  as  pledgee 
is  gone  from  the  plaintiff. 

Therefore  it  is  impossible  for  this  certificate  for  50,000 
shares  of  stock  to  pass  into  an  escrow  without  surrender- 
ing up  and  yielding  the  possession  and  terminating  the 
pledge,  for  an  escrow  is  the  delivery  of  the  stock  to  a 
third  person,  to  be  delivered  by  him  to  some  grantee  or 
assignee  upon  the  performance  of  some  condition  or  event. 

Murphy  did  not  need  the  physical  possession  of  the 
stock  to  create  the  escrow.  The  fact  that  the  bank  so 
consented,  and  the  act  of  the  bank  in  putting  the  stock 
into  an  envelope  under  the  written  instructions  of  Murphy 
and  Brady  made  the  bank  Murphy's  agent,  so  that  in  that 
behalf  the  law  created  a  surrender  of  possession  by  the 
bank  to  Murphy  for  the  purpose  of  the  escrow,  and  the 
pledge  terminated.  There  was  then  no  mortgage,  no  lien, 
and  no  pledge  as  security  to  the  bank  for  the  $6,000  note 
of  the  defendant 

Robert  L.  Hvi^rd,  for  Respondent: 

The  only  question  which  need  be  considered  is:  Did  he 
allege  in  his  affidavit  that  the  debt  sued  upon  was  not 
secured  by  a  mortgage,  lien  or  pledge  upon  real  or  per- 
sonal property  situated  or  being  in  this  state?  And  if  so 
secured  did  he  allege  that  such  security  had  been  rendered 
nugatory  by  the  act  of  the  defendant? 

If  plaintiff  had  alleged  that  the  debt  was  not  secured 
by  mortgage,  lien  or  pledge  his  affidavit  would  have  been 
sufficient  If,  having  shown  that  at  some  time  it  was 
secured,  he  had  alleged  that  that  security  had  been  ren- 
dered nugatory  by  the  act  of  the  defendant  his  affidavit 
would  be  sufficient 

Has  he  alleged  in  his  affidavit  what  would  be  sufficient 
under  either  of  these  provisions  of  the  statute? 

Our  contention  is  that  he  has  not  because  stating  that 
"the  same  was  secured  by  50,000  shares  of  stock,  which 
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were  afterwards  surrendered,  and  placed  in  escrow  by 
said  defendant,  and  rendered  nugatory,"  amounts  to 
nothing  except  in  so  far  as  it  relates  to  the  security 
which  at  some  time  existed  by  reason  of  the  lien  and 
pledge  upon  that  particular  50,000  shares  of  stock,  and  we 
may  safely  accept  the  contention  of  counsel  with  respect 
to  the  effect  of  that  stock  being  placed  in  escrow,  without 
the  slightest  danger  to  our  position,  for  the  simple  reason 
that  whatever  was  done  with  that  50,000  shares  of  stock 
can,  by  no  stretch  of  construction  or  imagination,  con- 
vert the  allegation  above  quoted  into  an  allegation  "that 
the  debt  was  not  secured  by  a  mortgage,  lien  or  pledge," 
and,  for  all  that  ia  disclosed  by  the  affidavit,  the  plaintiff 
may  have  been  secured  in  many  other  ways  for  the  same 
debt.  Indeed,  the  allegation  of  the  affidavit  appears  upon 
its  face  to  be  more  of  an  evasion  of  the  statutory  require- 
ment than  an  attempt  to  comply  with  the  statute. 

By  the  Court,  NORCROSS,  J. : 

This  is  an  appeal  from  an  order  dissolving  an  attach- 
ment Action  was  brought  by  the  appellant  against  the 
above-named  respondent  to  recover  upon  a  promissory 
note.  At  the  time  the  complaint  was  tiled  a  writ  of 
attachment  was  issued,  based  upon  an  affidavit,  which, 
after  setting  out  the  making  of  a  certain  promissory  note 
and  the  failure  of  the  defendant  to  pay  the  same,  recited 
"that  the  same  was  secured  by  50,000  shares  of  stock, 
which  were  afterwards  surrendered  and  placed  in  escrow 
by  said  defendant,  and  rendered  nugatory." 

The  defendant  moved  to  dissolve  the  attachment  upon 
the  ground  of  insufficiency  of  the  affidavit  upon  which  it 
was  based,  and  in  support  of  the  motion  to  dissolve  also 
filed  an  affidavit  in  which  he  alleged  the  making  of  the 
note  sued  upon  and  the  delivery  to  the  defendant  of  cer- 
tificate No.  80  of  the  Great  Western  Gold  Mining  and 
Milling  Company  for  50,000  shares  of  its  capital  stock  as 
security  for  the  payment  of  the  amount  specified  in  the 
note;  that  the  plaintiff  accepted  such  certificate  of  stock 
as  security  for  the  payment  of  said  note;  that  at  all 
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times  since  the  indorsement  and  delivery  of  said  certifi- 
cate of  stock  the  said  plaintiff  has  held  and  retained  the 
same  as  such  security;  that  said  certificate  has  never  at 
any  time  been  surrendered  to  or  otherwise  delivered  to 
defendant  by  the  plaintiff  or  by  any  one  else;  that,  at  the 
time  of  the  issuance  of  said  writ  of  attachment,  said  cer- 
tificate of  stock  was  so  held  as  security  for  the  payment 
of  said  indebtedness,  and  for  no  other  purpose;  that  the 
affidavit  on  attachment  is  false  and  untrue  in  so  far  as  it 
states  or  pretends  to  state  that  said  stock  was  ever  sur- 
rendered to  the  defendant  or  that  said  security  was  ever 
rendered  nugatory. 

In  opposition  to  the  motion  to  dissolve,  an  affidavit  on 
laehalf  of  the  plaintiff,  made  by  the  cashier  of  the  bank, 
among  other  things,  recites:  "  That  to  secure  the  payment 
of  said  note  the  said  defendant  delivered  to  plaintiff  stock 
certificate  No.  80,  showing  that  defendant  was  the  owner 
of  50,000  shares  of  the  capital  stock  of  the  Great  Western 
Gold  Mining  and  Milling  Company.  That  no  transfer  of 
the  stock  represented  by  said  certificate  was  made  to  this 
plaintiff  upon  the  books  of  said  mining  company,  or  other- 
wise, except  as  above  set  forth.  That  on  or  about  the 
12th  day  of  June,  1909,  said  defendant  withdrew  said  cer- 
tificate No.  80  from  plaintiff  as  such  security  and  placed 
the  same  in  escrow.  That  said  certificate  of  stock  and 
the  stock  represented  by  the  same  was  by  agreement  of 
said  defendant  placed  in  said  escrow  by  agreement  with 
one  S.  H.  Brady,  by  the  terms  of  which  said  Brady  was 
to  pay  certain  specified  sums  of  money  for  the  use  of 
defendant  and  others,  and  upon  such  payments  said  stock 
was  to  be  delivered  to  said  S.  H.  Brady.  But  in  case  said 
payments  were  not  made  then  said  escrow  directed  as 
follows:  'In  case  any  of  the  above  payments  are  not 
promptly  paid,  the  contents  are  to  be  returned  to  the 
grantors,  on  demand,  within  thirty  days  of  such  default, 
upon  the  payment  of  charges,  and  the  bank's  responsi- 
bility for  the  custody  hereof  ceases  at  the  expiration  of 
said  thirty  days.  No  assignment  or  transfer  of  this 
escrow  can  be  made,  but  contents  may  be  withdrawn  by 
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mutual  consent. '  That  at  the  time  said  certificate  No.  80 
was  placed  in  said  escrow  the  said  defendant  delivered  to 
plaintiff  the  following  order,  to  wit:  'Goldfield,  Nevada, 
June  11,  1909.  First  Nat  Bank,  Goldfield,  Nevada- 
Dear  Sir:  I  hereby  authorize  you  to  deduct  such  sums  of 
money  from  a  certain  escrow  between  S.  H.  Brady  and 
J.  T.  Murphy  et  al.  as  may  be  coming  to  me  for  my  pro- 
portion of  same  to  the  extent  of  six  thousand  dollars  and 
interest,  the  amount  of  a  certain  note  which  I  owe  to  you. 
Yours  truly,  John  T.  Murphy. '  That  said  Brady  did  not 
make  the  payments  specified  in  said  agreement  or  option, 
and  said  certificate  No.  80  still  remains  in  said  escrow." 

The  ground  upon  which  the  attachment  was  based  is  the 
first  cause  specified  in  section  123  of  the  old  practice  act 
(Stats.  1869,  c.  112),  as  amended  (Stats.  1907,  p.  105), 
which  recites:  "In  an  action  upon  a  judgment  or  upon  a 
contract,  expressed  or  implied,  for  the  direct  payment  of 
money,  which  is  not  secured  by  mortgage,  lien  or  pledge 
upon  real  or  personal  property,  situated  or  being  in  this 
state,  and  if  so  secured  when  such  security  has  been  ren- 
dered nugatory  by  the  act  of  the  defendant."  Section 
124  of  the  same  act  provided:  "The  clerk  of  the  court 
shall  issue  the  writ  of  attachment  upon  receiving  and 
filing  an  affidavit  by  or  on  behalf  of  the  plaintiff  showing 
the  nature  of  the  plaintiff's  claim,  that  same  is  just, 
the  amount  which  the  affiant  believes  the  plaintiff  is 
entitled  to  recover,  and  the  existence  of  any  one  of  the 
grounds  for  an  attachment  enumerated  in  the  preceding 
section." 

Considering  the  affidavit  on  attachment  alone,  it  does 
not  specifically  allege  that  the  note  sued  upon  was  not  at 
the  time  the  suit  was  instituted  secured  by  a  mortgage, 
lien,  or  pledge.  So  far  as  appears  from  the  affidavit,  the 
note  may  have  been  otherwise  secured  than  by  the  stock 
certificate  described.  If  we  consider  the  affidavit  as 
alleging  the  giving  of  security  which  has  subsequently 
been  rendered  nugatory  by  act  of  the  defendant,  it  fails 
in  this  respect  to  comply  with  the  requirements  of  the 
statute.     If  the  placing  of  the  stock  certificate  in  escrow 
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rendered  the  security  nugatory,  the  plaintiff  was  as  much 
the  cause  thereof  as  the  defendant,  for  the  plaintiff,  hold- 
ing the  certificate  of  stock  as  a  pledge,  had  to  consent  to 
any  modification  of  the  conditions  of  its  security. 

When  we  consider  the  affidavits  in  support  of  and  in 
opposition  to  the  motion  to  dissolve,  it  cannot  be  said, 
we  think,  that  the  security  originally  given  was  ever  ren- 
dered nugatory  by  act  of  the  defendant.  Plaintiff  con- 
tinued to  hold  possession  of  the  stock  certificate  under 
the  escrow  agreement,  which  agreement,  if  carried  out, 
would  enable  the  plaintiff  to  deduct  the  amount  of  its 
note  with  accrued  interest  and  costs  from  the  payments 
paid  in  accordance  with  the  escrow  agreement.  If  the 
escrow  agreement  was  not  carried  out,  the  plaintiff  still 
held  the  stock  certificate  as  security  for  the  payment  of 
the  note. 

The  order  appealed  from  is  affirmed. 
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J.  R.  ELGAN.  Respondent,  v.  FRANCES-MOHAWK 
MINING  AND  LEASING  COMPANY  (a  Corpora- 
tion), Respondent,  and  KEANE  WONDER  MIN- 
ING COMPANY  (A  Corporation),  Appellant. 

1.  Pi.KADi\a — Amendment — Confobmity  to  Pboof. 

PlalDtirr.  In  au  action  to  compel  the  surrender  of  shares  of 
stwk.  was  properly  permitted,  after  declBlon,  but  before  Judg- 
ment, to  uniend  und  supplement  his  complaint  by  setting  forth 
imdlHputecl  rncts  shown  on  tbe  trial  to  bave  existed  at  the  time 
thereof. 

2.  Pleading— .^M EN DH KMT— KsToppF.L  to  Object. 

Where.  In  an  action  to  t'onipel  the  surrender  uf  shai'es  at 
stock,  n  motion  of  the  defendant  for  a  nonsuit  duiI  consent 
thereto  by  the  plaintiff  were  withdrawn  by  stipulation,  and 
defendant  given  leave  to  amend  Its  answer  to  show  Tacts  In 
evidence  occuri-lnii:  subseiiuent  to  the  Institution  of  the  Hiilt. 
defendant  could  not  ob]<>ct  to  the  amendment  of  the  plaiutllTs 
complaint,  after  decision  and  t>efore  Judgment,  tu  conform  to 
such  facts. 

3.  Mabshaling  Assets  and  Skcuiiities — SresTiTfTros  of  Lies — 

IllGHTH  .\OAINST  PBINCIPAL  DEBTOB. 

a  bank,  which  held  shares  uf  stock  In  a  mining  coiu|miiy 
lielnnging  to  Itn  president  as  collateral  security  for  loaun  and 
advances  to  tbe  company  and  such  president.  asflltnie<l  tbe 
notes  and  lndebte<luefiH  to  another  company  and  transferred 
the  collateral,  t'pon  tbe  Issuance  of  new  notes,  secured  by  tbe 
deed  of  tnist  of  tbe  mining  company,  the  transferee  delivered 
the  stock  held  as  collateral  to  tbe  company.  Laving  previously 
refuPed  to  honor  an  assignment  of  a  portion  of  the  shares 
and  an  order  fnr  their  delivery,  executed  by  the  owner  of  the 
shares.  Ihe  mining  company  held  the  number  of  shares 
claimed  by  such  assignee  as  security  for  the  debt  of  its  presi- 
dent, and  released  the  remainder,  which  was  about  five  times 
that  of  tbe  number  held,  to  sucb  president.  HcM.  that,  as 
assignee  of  the  former  creditors,  the  company  had  the  rl»!ht 
to  bold  the  collateral  transferred  to  It  for  the  payment  of  the 
notes;  but.  as  It  was  bound  to  first  exhaust  tbe  security 
belonclug  to  the  principal  debtor,  which,  being  greater  than 
that  retained,  must  be  considered  to  have  been  sufilcleut.  the 
ivtention  of  the  stock  belonging  to  the  person  to  whom  It  had 
l)ecii  transferred  was  lmpro|)er. 

Appeal  fix)m  the  District  Court  of  the  Seventh  Judicial 
Districtof  the  State  of  Nevada,  Esmeralda  County;  Theron 
Stevens,  Judge. 

Action   by  J.  R.  Elgan  against  the  Frances-Mohawk 
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Mining  and  Leasing  Company  and  Keane  Wonder  Mining 
Company,  From  a  judgment  for  plaintiff,  the  Keane 
Wonder  Mining  Company  appeals.     Aftirmed. 

Statement  op  Facts 

On  or  about  the  month  of  July,  1906,  one  Homer  Wil- 
son, by  purchase  from  one  John  Keane  and  another, 
became  the  owner  of  something  like  1,100,000  shares  of 
the  capital  stock  of  the  Keane  Wonder  Mining  Company, 
and  succeeded  to  the  presidency  of  the  corporation.  The 
said  Homer  Wilson  at  that  time  made  arrangements  with 
the  State  Bank  and  Trust  Company  at  Goldfield,  whereby 
the  mining  company  and  himself  were  to  have,  and  did 
have,  loans  and  advances  from  time  to  time,  and  all  of 
said  stock  was  by  him  then  pledged  to  said  bank  as 
security  for  such  loans  and  advances. 

About  the  latter  part  of  September,  1906,  the  said 
Homer  Wilson  entered  into  an  arrangement  with  the  said 
J.  R.  Elgan,  respondent  herein,  whereby  the  latter  was  to 
assist  in  the  sale  of  certain  treasury  stock  of  the  com- 
pany, and  for  his  services  was  to  receive  a  certain  portion 
of  thp  stock  of  the  company  then  owned  by  the  said  Wil- 
son and  pledged  as  security,  as  aforesaid.  On  or  prior  to 
December  23,  1907,  the  said  Homer  Wilson  was  indebted 
to  the  said  State  Bank  and  Trust  Company  in  the  sum  of 
about  $104,000;  and  the  said  Keane  Wonder  Mining  Com- 
pany was,  at  the  said  time,  also  indebted  to  the  said  bank 
in  the  sum  of  $94,979.  As  security  for  the  payment  of 
the  indebtedness  of  the  said  Wilson  and  the  said  Keane 
Wonder  Mining  Company,  the  said  bank  was  then  hold- 
ing 975,000  shares  of  the  said  stock  of  the  said  Wilson. 
Between  the  21st  and  the  23d  days  of  December,  1907, 
the  said  Keane  Wonder  Mining  Company  purchased  cer- 
tain property  from  the  said  Wilson  for  $45,298.94,  and  by 
arrangement  between  them,  and  with  the  consentof  said 
bank,  said  amount  was  credited  by  said  bank  to  Wilson 
and  charged  to  the  Keane  Wonder  Mining  Company.  On 
said  date,  December  23, 1907,  the  Keane  Wonder  Mining 
Company  gave  to  the  said  bank  its  four  promissory  notes, 


,,GoogIc 


July  1912]     Elgan  v.  Keane  Wondeb  Co.  471 

Statpm^nt  of  Fbcib 

agjfregating  $140,278.92,  and  the  said  Wilson  executed 
two  notes,  covering  the  remaining  portions  of  his  indebt- 
edness to  the  bank  under  the  aforesaid  arrangement, 
aggregating  about  $59,000.  The  said  975,000  shares  of 
stock  remained  with  the  said  bank  as  collateral.  On  the 
same  day,  December  23, 1907,  the  respondent,  J.  R.  Elgan, 
and  the  said  Homer  Wilson  entered  into  a  written  agree- 
ment in  settlement  of  their  personal  affairs,  the  material 
portion  of  which  reads:  "That  the  party  of  the  first  part 
hereby  agrees  to  transfer  to  the  party  of  the  second  part, 
or  his  assigns,  one  hundred  and  sixty  thousand  (160,000) 
shares  of  the  capital  stock  of  the  Keane  Wonder  Mining 
Company,  now  held  by  the  State  Bank  and  Trust  Com- 
pany, as  collateral  security  for  the  indebtedness  of  the 
Keane  Wonder  Mining  Company,  and  the  indebtedness  of 
Homer  Wilson,  said  stock  to  be  delivered  to  said  second 
party  or  his  assigns  at  the  time  of  its  surrender  and 
release  by  the  State  Bank  and  Trust  Company  to  Homer 
Wilson."  (Plaintiff's  Exhibit  1.) 

On  or  about  February  12.  1908,  said  State  Bank  and 
Trust  Company  transferred  and  assigned  the  said  notes 
and  indebtedness  of  said  Keane  Wonder  Mining  Com- 
pany and  the  said  Wilson,  together  with  all  of  said  stock 
held  as  collateral  security  for  the  same,  to  the  defendant 
Frances-Mohawk  Mining  and  Leasing  Company,  which 
latter  company  thereafter  continued  to  be,  and  at  the  time 
of  the  commencement  of  this  action  was,  the  holder  of  all 
of  said  notes  and  indebtedness,  together  with  all  of  said 
collateral.  On  May  22, 1908,  the  respondent,  J.  R.  Elgan, 
obtained  from  the  said  Homer  Wilson  a  written  letter  or 
order  reading  as  follows:  "Frances-Mohawk  Mining  and 
Leasing  Co.,  Goldfield,  Nevada.  Gentlemen:  You  are 
hereby  authorized  to  deliver  to  J.  R.  Elgan  one  hundred 
and  sixty  thousand  (160,000)  shares  of  the  capital  stock 
of  the  Keane  Wonder  Mining  Company  referred  to  in  the 
assignment  to  J.  R.  Elgan  by  me  dated  December  23, 1907, 
being  a  part  of  the  nine  hundred  and  seventy-five  thou- 
sand (975,000)  shares  now  held  by  you  as  collateral  secu- 
rity for  moneys  advanced  by  you  to  the  Keane  Wonder 
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Mining;  Company.  Yours  very  truly,  [Signed]  Homer 
Wilson.  Dated:  Keane  Wonder  Mine,  May  22,  1908." 
This  letter  or  order  was  by  the  said  respondent  imme- 
diately thereafter  presented  to  the  said  Frances-Mohawk 
Mining  and  Leasing  Company;  but  the  said  company 
refused  to  deliver  any  of  said  stock  in  pursuance  of  said 
letter  or  order. 

On  June  23,  1908,  the  said  J.  R.  Elgan  brought  this 
action  to  recover  possession  of  the  said  160,000  shares  of 
stock.  Upon  the  tnal  evidence  was  also  admitted  of  the 
the  following  facts  as  occurring  subsequent  to  the  insti- 
tution of  the  action:  On  November  23, 1908,  the  Keane 
Wonder  Mining  Company  executed  new  notes  to  the 
Frances-Mohawk  Mining  and  Leasing  Company,  cover- 
ing the  amount  then  remaining  unpaid  on  its  said  old 
notes  and  indebtedness,  and  including,  also,  the  amount 
then  remaining  unpaid  on  said  notes  and  indebtedness  of 
Homer  Wilson.  To  secure  these  new  notes,  the  Keane 
Wonder  Mining  Company  executed  a  deed  of  trust  on 
its  mining  property  and  mil!  to  one  Wellington  Gregg,  Jr. 
Said  Wilson  at  the  same  time  paid  the  sum  of  $17,400  on 
account  of  his  said  notes,  leaving  owing  thereon  a  balance 
of  about  $42,000.  The  Wilson  notes  and  indebtedness 
were  then  transferred  and  assigned  by  the  Frances- 
Mohawk  Mining  and  Leasing  Company  to  the  Keane 
Wonder  Mining  Company,  and  taken  over  with  said  stock 
and  held  as  collateral  security  therefor.  By  reason  of 
the  pendency  of  this  action  at  that  time,  160,000  shares 
of  said  stock  were  placed  in  escrow  with  said  Gregg, 
with  instructions  to  deliver  the  same  to  the  Frances- 
Mohawk  Mining  and  Leasing  Company,  if  it  be  finally 
adjudged  in  said  suit  that  said  Elgan  is  entitled  to  recover 
said  160,000  shares  of  stock  from  the  Frances-Mohawk 
Mining  and  Leasing  Company,  but  in  all  other  events  to 
deliver  said  stock  to  the  Keane  Wonder  Mining  Company. 
Said  stock  placed  in  escrow  was  then,  and  ever  since,  and 
is  now,  claimed  by  the  Keane  Wonder  Mining  Company 
as  collateral  security  for  the  unpaid  balance  of  said  Wil- 
son notes  and  indebtedness,  amounting  to  about  $42,000 
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and  interest,  and  which  has  never  been  paid.  Both  of 
said  companies  and  said  Wilson  si^ed  said  escrow 
instructions.  At  the  Sftme  time  the  Keane  Wonder  Min- 
ing Company  surrendered  to  the  order  of  said  Homer 
Wilson  the  remaining  815,000  shares. 

The  complaint  alleged  that  on  December  23,  1907,  the 
Keane  Wonder  Mining  Company  owed  the  State  Bank 
and  Trust  Company  $94,979,  and  that  one  Homer  Wilson 
owed  said  bank  on  said  day  $45,298.94,  payment  of  which 
was  then  assumed  by  said  Keane  Wonder  Mining  Com- 
pany; and  that  said  last-mentioned  company  gave  its 
several  promissory  notes  to  said  bank  on  said  December 
23, 1907,  to  cover  its  own  and  said  Wilson's  indebtedness, 
aggregating  the  sum  of  $140,278.92.  Said  complaint  also 
alleged  that  the  "plaintiff  is,  and  at  all  times  was,  the 
owner  of  160,000  shares  of  said  stock,"  being  part  of  a 
certain  975,000  shares  "now,  and  at  all  of  said  times, 
standing  in  the  name  and  owned  (subject  to  plaintiff's 
ownership)  by  Homer  Wilson."  It  is  also  alleged  that 
prior  to  May  22,  1908.  the  defendant  Prances-Mohawk 
Mining  and  Leasing  Company  had  come  into  possession 
of  said  975.000  shares  of  stock,  and  that  on  the  last- 
mentioned  day  said  Wilson  gave  to  the  plaintiff  a  written 
order  on  said  Frances-Mohawk  Mining  and  Leasing  Com- 
pany for  the  delivery  of  160.000  out  of  said  975.000  shares 
of  said  stock.  Said  complaint  then  alleges  and  proceeds 
upon  the  theory  that  on  December  23.  1907.  while  plaintiff 
was  the  owner  of  said  160,000  shares  of  stock,  he  and  said 
Homer  Wilson  pledged  said  975,000  shares  to  said  bank 
as  an  accommodation  to  the  Keane  Wonder  Mining  Com- 
pany, as  securil?  for  the  payment  of  its  said  notes  and 
indebtedness,  amounting  to  $140,278.92,  as  aforesaid;  that 
all  of  said  notes  and  indebtedness  had  been  paid  prior  to 
said  May  22,  1908;  and  that  plaintiff  was  entitled  to  the 
possession  of  said  stock. 

The  defendant  Keane  Wonder  Mining  Company 
answered,  denying  the  general  facts  showing  plaintiff's 
alleged  right  to  the  possession  of  said  stock,  and  denying 
that  he  ever  was  or  is  the  owner  of  said  stock,  or  that  he 
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pledged  it  for  said  debt,  or  at  all,  or  that  he  pledK^d  it  as 
an  accommodation  to  s^d  company,  or  that  pliuntiff  is 
entitled  to  the  possession  of  said  stock. 

The  defendant  Frances-Mohawk  Mining  and  Leasing 
Company  filed  a  demurrer,  but  later  on  withdrew  its 
demurrer,  and  by  stipulation  in  writing  filed  in  the  case 
waived  time  to  answer,  and  consented  that  its  default  be 
taken  and  entered. 

The  plaintiff,  J.  R.  Elgan,  and  the  said  Homer  Wilson 
were  the  only  witnesses  for  the  plaintiff  at  the  trial,  and 
there  is  no  substantial  conflict  in  their  testimony  as  to 
material  facts. 

Upon  the  conclusion  of  plaintiff's  evidence,  the  defend- 
ant Keane  Wonder  Mining  Company  moved  for  a  non- 
suit and  for  judgment  in  its  favor.  Thereupon  plaintiff 
consented  to  the  granting  of  the  motion  for  a  nonsuit; 
whereupon  the  defendant  Keane  Wonder  Mining  Com- 
pany applied  to  the  court  for  leave  to  withdraw  its 
motion  for  a  nonsuit,  and  to  file  amendments  to  its 
answer  to  conform  to  the  proofs.  It  was  thereupon  stip- 
ulated by  the  plaintiff  and  the  defendant  Keane  Wonder 
Mining  Company  that  plaintiff  should  withdraw  its  con- 
sent to  the  granting  of  motion  for  nonsuit,  and  that 
defendant  Keane  Wonder  Mining  Company  should  be 
allowed  to  withdraw  said  motion  for  a  nonsuit,  and  that 
said  defendant  should  file  said  amendments  to  its  answer, 
all  of  which  was  accordingly  done. 

Thereafter  the  defendant  Keane  Wonder  Mining  Com- 
pany filed  an  amendment  to  its  answer,  setting  up  all  of 
the  material  facts  disclosed  by  the  evidence  occurring 
both  before  and  after  the  filing  of  plaintiff's  complaint, 
excepting  the  fact  of  the  surrender  by  the  defendant 
Keane  Wonder  Mining  Company  back  to  the  said  Homer 
Wilson  of  all  of  said  975,000  shares  of  stock,  other  than 
the  160,000  shares  deposited  in  escrow  with  the  said 
Wellington  Gregg,  Jr.  Thereafter  it  was  stipulated  and 
agreed  by  the  attorneys  for  the  plaintiff  and  defendant 
Keane  Wonder  Mining  Company,  in  open  court,  that  the 
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transfer  of  said  indebtedness  and  notes  of  Homer  Wilson 
by  the  Francea-Mohawk  Mining  and  Leasing  Company  to 
the  Keane  Wonder  Mining  Company,  the  execution  of 
said  escrow  agreement  and  the  delivery  thereunder  to 
Wellington  Gregg,  Jr.,  in  escrow,  of  160,000  shares  of 
said  stock,  the  surrender  by  the  Keane  Wonder  Mining 
Company  to  the  order  of  said  Homer  Wilson  of  the 
remaining  815,000  shares  of  the  original  975,000  shares 
of  said  stock  theretofore  in  the  possession  of  the  Frances- 
Mohawk  Mining  and  Leasing  Company,  and  the  execu- 
tion by  the  Keane  Wonder  Mining  Company  of  said  deed 
of  trust  to  Wellington  Gregg,  Jr.,  to  secure  the  payment 
of  the  balance  of  its  own  said  indebtedness  and  also  that 
of  said  Homer  Wilson  to  the  Frances-Mohawk  Mining 
and  Leasing  Company,  were,  each  and  all  of  them,  acts 
forming  one  transaction,  and  parts  of  one  transaction, 
and  that  they  all  occurred  and  took  place  on  the  23d  or 
24th  day  of  November,  1908.  And  it  was  further  admitted 
by  counsel  for  the  defendant  Keane  Wonder  Mining  Com- 
pany, in  open  court,  that  the  defendant  Keane  Wonder 
Mining  Company  had  notice  and  knowledge  of  the  exist- 
ence and  execution  of  the  written  agreement  between 
plaintiff  and  Homer  Wilson,  marked  "Plaintiff's  Exhibit 
1,"  and  of  all  the  rights  and  interest  created  thereby. 

Thereupon  said  cause  was  argued  by  the  respective 
counsel  for  the  plaintiff  and  the  defendant  Keane  Wonder 
Mining  Company,  and  said  defendant  Keane  Wonder 
Mining  Company  moved  the  court  for  judgment  in  its 
favor  upon  the  merits,  and  for  judgment  that  the  plain- 
tiff take  nothing  herein  as  against  the  defendant  Frances- 
Mohawk  Mining  and  Leasing  Company, 

Thereafter  the  court  madeits  findings  of  fact  and  decision 
in  writing,  and  directed  that  judgment  be  entered  in  favor 
of  plaintiff,  to  the  effect  that  the  said  Frances-Mohawk 
Mining  and  Leasing  Company  be  required  to  deliver  said 
stock  to  the  plaintiff,  and  further  ordering  that  plaintiff 's 
application  to  file  a  supplemental  complaint,  setting  up 
the  facts  which  occurred  after  the  commencement  of  the 
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action  as  shown  by  the  evidence,  be  allowed.  Thereafter 
the  plaintiff  filed  such  an  amendment  and  supplement  to 
the  original  complaint 

James  F.  Peck,  F.  J.  Solinski,  and  Paid  C.  Morf,  for 
Appellant: 

The  evidence  shows  that  Wilson  was  the  owner  of  said 
stock  when  the  plaintiff  had  a  verbal  understanding  with 
him  to  negotiate  sales  and  find  purchasers  of  a  certain 
portion  of  said  stock  for  a  compensation  to  be  paid  to 
him  by  Wilson,  in  the  shape  of  stock,  upon  performance 
of  said  services.  This  understanding  did  not  make  Elgan 
a  partner  in  the  promotion,  or  one  of  the  promoters,  and 
no  title  or  ownership  vested  in  him  to  any  part  of  said 
stock.  (Edward  v.  Goldsmith,  24  How.  536, 16  L.  Ed.  762; 
Beckioith  v.  Talbott,  5  Otto,  289,  24  L.  Ed.  496;  Geittry  v. 
Singleton,  128  Fed.  679,  682;  Ctyrfnn  v.  Holmes,  154  Fed. 
598;  Coward  v.  Clanton,  122  Cal.  454;  Mas<m  v.  Hackett, 
4  Nev.  425;  1  Pom.  Eq.  Jur.  367;  3  Pom.  Eq.  Jur.  1236, 
1296;  Otia  v.  SiU,  8  Barb.  102.) 

Neither  did  the  written  agreement  of  December  23, 
1907,  shown  in  evidence,  vest  any  title  or  ownership  in 
the  plaintiff  to  any  of  said  stock.  By  that  agreement 
Wilson  merely  agreed  to  transfer  and  deliver  to  the 
plaintiff  160,000  shares  of  stock  in  the  Keane  Wonder 
Mining  Company  upon  the  surrender  and  release  of  said 
stock  to  Wilson  by  the  pledgee.  The  'agreement  is 
entirely  executory,  it  describes  no  specific  stock,  and  it  is 
conditioned  upon  the  surrender  and  release  of  the  stock 
by  the  pledgee  at  a  future  time. 

It  is  well  settled  by  a  preponderating  current  of  author- 
ity that  such  an  agreement  creates  no  "interest"  in  prop- 
erty, passes  no  title,  and  does  not  confer  the  right  to 
possession.     (35  Cyc.  275,  293,  and  cases  cited. ) 

See.  also.  Carpenter  v.  Glass,  67  Ark.  139,  53  S.  W.  678; 
New  England  Co.  v.  Standard  Co.,  166  Mass.  330;  Comm. 
Nat.  Bk.  V.  Giife(£e,90Ind.  ^8,  46  Am.  Rep.  222;  McLaugh- 
lin v.  Piatti,  27  Cal.  451;  Caruthers  v.  McGarvey,  41  Cal. 
415;  Blackwood  v.  Cutting  Co,,  76  Cal.  218. 
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The  order  given  by  Wilson  upon  the  Frances-Mohawk 
Mining  Company  on  May  22, 1908,  did  not  amount  to  a 
delivery  by  Wilson.  It  was  procured  by  plaintiff  at  a  time 
when  aaid  Wilson  had  no  right  to  the  possession  of  said 
stock  nor  any  control  over  it  and  when  he  could  not  deliver 
it  The  said  order  was  not  accepted  or  acted  upon,  it  was 
wholly  nugatory,  and  the  procurement  of  it  an  idle  act, 
and  its  force  was  spent  when  the  pledgee  in  possession  of 
the  stock  refused  to  deliver. 

Hence  the  plaintiff,  at  the  commencement  of  the  action, 
was  not  the  owner  of  160,000  shares  of  said  stock,  but 
held  a  mere  contract  right  to  receive  it  from  Wilson,  upon 
the  surrender  and  release  of  the  stock  to  Wilson. 

The  lower  court  erred  in  not  rendering  judgment  of 
dismissal  of  the  action  in  accordance  with  the  motion  of 
this  defendant,  made  at  the  end  of  plaintiff's  case. 

The  defendant,  Keane  Wonder  Mining  Company,  offered 
no  evidence,  but  moved  for  judgment  of  dismissal  of  the 
action  as  to  both  defendants. 

"Where  the  proof  shows  there  are  no  such  facts  as 
alleged,  the  defendant  should  not  have  judgment  of  non- 
suit, but  a  general  judgment  of  dismissal."  (23Cyc.  774.) 

Therefore  said  motion  was  the  proper  motion  to  make 
in  this  case.  And  it  was  the  proper  motion,  notwith- 
standing the  fact  that  the  Frances-Mohawk  Mining  Com- 
pany, one  of  the  defendants,  had  withdrawn  its  demurrer 
and  consented  to  an  entry  of  its  default.  The  defense 
of  the  Keane  Wonder  Mining  Company  went  to  the  cause 
of  action  alleged  in  the  complaint.  By  denying  plaintiff's 
ownership  and  right  to  the  possession  of  aaid  160,000 
shares  of  stock,  and  denying  the  general  facts  alleged  in 
the  complaint  as  the  basis  of  plaintiff's  right  and  cause 
of  action,  the  defendant  Keane  Wonder  Mining  Company 
was  entitled  to  show  who  was  the  true  owner  of  said 
stock  at  the  time  of  the  commencement  of  the  action, 
and  who  was  then  entitled  to  its  possession,  and  to  gen- 
erally give  its  version  of  the  transactions  alleged  in  the 
complaint  (Abbott's  Trial  Briefs,  II  Pleadings,  1303; 
CaldweU  v.  Braggerman,  4  Minn.  270;  Welton  v.  De  Yur- 
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man,  26  Neb,  59;  Kuniizer  v.  CummingB,  46  N.Y.  Supp. 
878;  Tompkins  v.  Tompkins,  78  Hun,  220;  Jones  v.  Rush, 
166  Mo.  364;  Ward  v.  Richardaon.  35  Cal.  149;  Fames  v. 
Crosier,  101  Cal.  262;  Wen:ial  v.  Schulx.  100  Cal.  250;  lU. 
Trust  Co.  V.  Pac.  Ry.  Co.,  115  Cal.  285;  Ferguson  v. 
Rutherford,  7  Nev.  385.) 

The  rule  that  a  variance  between  the  pleadings  and  the 
proof  must  be  taken  advantage  of  at  the  trial  where  it 
may  be  cured  by  amendment  or  i8  waived  does  not  apply 
where  there  is  an  entire  failure  of  proof.  (31  Cyc.  755. 
citing  WhiU  v.  Gilleland,  93  Mo.  App.  310;  Springfield 
Bank  v.  Spr.  F.  Nat.  Bank,  30  Mo.  App.  271;  Peck  v. 
Thompson,  15  Vt.  637.)  For  in  such  a  case  an  amend- 
ment would  not  be  at  all  allowable.  (31  Cyc.  714,  citing 
Carpenter  V.  HvffsteUer,  87  N.  C.  273;  Dudley  v.  Duval.  29 
Wash.  258.) 

The  court  had  no  power  to  render  a  judgment  in  favor 
of  plaintiff  upon  a  cause  of  action  or  state  of  facts  not 
alleged.  A  plaintiff  cannot  set  up  one  cause  of  action 
and  recover  upon  another.  If  he  proves  a  different  cause 
of  action  from  that  alleged  in  the  complaint,  it  is  not  a 
variance  but  a  failure  of  proof  and  fatal  to  a  judgment  in 
his  favor.  (11  Ency.  PI.  &  Pr.  890-893,  and  cases  cited.) 
And  the  rule  ia  the  same  in  law  or  in  equity.  (11  Ency. 
PI.  &  Pr.  896-898;  Abbott's  Trial  Briefs,  II  Pleadings, 
1688,  et  seq.,  and  cases  cited;  Dalton  v.  Leahy,  80  Cal.  446; 
Carson  L.  R.  Co.  v.  Bennett,  2  Nev.  249;  Maddox  v,  Bram- 
lett,  84  Ga.  84;  Greer  v.  Reiser,  16  Colo.  306;  MUler  v. 
Hallock,  9  Colo.  553;  23  Cyc.  816,  817,  818,  and  cases  cited; 
Pettington  v.  Fast.  87  Cal.  461. ) 

In  order  to  overcome  some  of  the  objections  ui^ed,  the 
plaintiff  filed  a  so-called  "amendment  and  supplement  to 
the  complaint"  a  month  after  rendition  of  the  judgment, 
and  two  days  before  final  entry  of  the  judgment.  This 
pleading  is  in  substance  and  in  fact  a  supplemental  com- 
plaint, and  admission  of  service  of  the  same  upon  this 
defendant  was  refused. 

The  supplemental  complaint  was  filed  and  served,  with- 
out admission  of  service,  on  November  26,  1910.     The 
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judgment  and  decree  was  entered  by  the  clerk  on  Novem- 
ber 28. 1910. 

It  was  error  to  give  judgment  under  this  supplemental 
pleading  without  giving  this  defendant  opportunity  to 
answer.  (Meats  v.  James,  2  Nev.  342.) 

It  was  error  to  hear  the  application  for  leave  and  to 
grant  auch  leave  ex  parte  and  without  notice.  (Comp. 
Laws,  3162,  3163;  31  Cyc  501-502,  and  cases  there  cited; 
Keller  v.  Blasdel,  2  Nev.  162.) 

The  deposit  of  160,000  shares  in  escrow  in  November, 
1908,  was  not  a  segregation  of  plaintiff's  stock.  That 
deposit  was  an  arrangement  between  the  Keane  Com- 
pany and  the  Frances-Mohawk  Company,  because  of 
this  action,  and  not  for  the  purpose  of  identifying  or  seg- 
regating any  stock  claimed  by  plaintiff. 

The  fact  that  Wilson  told  plaintiff  at  Rhyolite  in  1909 
that  the  160,000  shares  of  stock  in  escrow  was  plaintiff's 
block  of  stock  is,  for  the  reasons  already  stated,  insuf- 
ficient to  pass  title  to  that  speciiic  stock.  Moreover,  if 
plaintiff  had  intended  to  rely  upon  that  fact  at  the  trial 
to  prove  ownership,  he  should  have  set  up  this  subse- 
quently completed  transfer,  if  it  amounted  to  that  much 
(which  we  do  not  admit),  by  way  of  supplemental  com- 
plaint.    (Northern  Ry.  Co.  v.  Jtmian,  87  Cal.  23,  27.) 

The  mere  fact  of  the  surrender  to  Wilson  of  815,000 
shares  of  said  stock,  as  shown  by  the  evidence,  would  not 
operate  to.discharge  the  pledgee's  lien  in  this  case  on  the 
remainder  of  said  stock.  (22  Am.  &  Eng.  Ency.  Law, 
861,  note  3;  Macomber  v.  Parker,  14  Pick.  497;  Casey  v. 
Cavaroe,  96  U.  S.  467. )  Therefore  the  finding  of  the  fact 
of  such  surrender,  in  any  event,  would  not  justify  the 
conclusion  and  decision  that  the  plaintiff  is  entitled  to 
the  immediate  possession  of  said  160,000  shares  of  stock. 

The  decision  or  judgment  rendered  is  based  upon  find- 
ings outside  of  the  pleadings  and  issues,  and  therefore 
erroneous  and  void. 

A  conclusion  based  upon  findings  outside  of  the  issues 
cwinot  be  sustained.  (CommiMXorurs  v.  Barnard,  98  Cal. 
199;  Fiakv.  Casey,  36  Pac.  668.) 
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We  claini  that  the  fact  that  the  motion  for  a  nonsuit 
was  withdrawn  and  that  the  appellant  moved  for  a  dis- 
missal of  the  action,  after  first  fiUng  amendments  to  its 
answer,  does  not  alter  the  case  in  the  least. 

It  will  appear  by  reference  to  the  amendments  filed 
by  the  Keane  Wonder  Mininir  Company  to  its  original 
answer  that  the  only  facta  arising  after  the  commence- 
ment of  the  action  set  up  in  such  amendments  are  the 
facts  that  in  November,  1908,  the  Keane  Wonder  Mining 
Company  succeeded  to  the  pledge-hold  interest  of  the 
original  pledgee  and  became  the  owner  of  the  unpaid  bal- 
ance owing  on  account  of  Wilson's  personal  indebtedness 
secured  thereby. 

This  escrow  agreement  and  the  surrender  of  815,000 
shares  of  said  stock  to  Wilson  and  the  delivery  of  160,000 
shares  of  the  original  975,000  shares  to  the  escrow  holder 
under  said  escrow  agreement  are  facts  which  were 
brought  out  by  the  plaintiff  in  his  own  evidence,  and  in 
the  evidence  of  Homer  Wilson,  who  was  a  witness  for  the 
plaintiff. 

It  is  true  the  respondent  after  the  case  was  decided  by 
the  court  below,  and  without  notice  or  opportunity  given 
to  the  Keane  Wonder  Mining  Company  to  object  or  reply 
thereto,  filed  a  supplemental  complaint  in  which  he  sets 
up  these  facts  occurring  in  November,  1908,  upon  which 
he  now  relies  in  this  court  for  a  cause  of  action  arising 
at  that  time;  but  to  attempt  to  supply  a  cause  of  action 
after  the  case  was  finally  decided  by  the  court  below  is 
contrary  to  all  precedent  and  reason  and  cannot  be  justi- 
fied upon  any  principle  of  law  or  rule  of  procedure. 

Aug-ustus  Tilden  and  J.  F.  Douglas,  for  Respondent: 
The  question  of  ownership  as  between  Wilson  and 
Elgan  is  foreclosed  by  the  recitals  of  ownership  con- 
tained in  Plaintiff's  Exhibit  1.  Elgan  concedes  the  origi- 
nal validity  of  the  Keane  Wonder  Mining  Company's 
pledge-hold  interest.  He  says,  in  effect:  "Whatever  the 
ownership  of  the  975,000  shares,  the  Keane  Wonder  Min- 
ing Company  originally  possessed  a  valid  lien  upon  all 
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of  them.  But  that  hen  has  been  lost  in  two  ways :  First, 
by  the  surrender  of  815,000  to  the  principal  debtor,  Wil- 
son ;  secondly,  by  the  deposit  of  the  remaining  160,000 
in  escrow  subject  to  conditions  incompatible  with  the 
maintenance  of  the  lien." 

By  the  one  act  the  lien  was  forfeited  upon  the  princi- 
ples governing  the  relation  of  creditor,  principal  and 
surety;  by  the  other  act  the  lien  was  abandoned  by 
operations  of  the  rule  that  a  pledgee  must  at  his  peril 
maintain  a  continuous  dominion  over  the  thing  pledged. 

In  either  event,  the  condition  mentioned  in  Plaintiff's 
Exhibit  1,  by  which  Elgan's  enjoyment  of  his  160,000 
shares  was  postponed,  has  been  fulfilled,  entitling  him 
to  immediate  possession  of  his  stock. 

Counsel  contend  that  Plaintiff's  Exhibit  1  is  but  an 
agreement  to  transfer.  It  is  more  than  that.  It  estab- 
lishes not  only  that  the  parties  "now  are"  but  that  they 
"have  been"  mutually  interested.  The  agreement  to 
transfer  does  not  vest  but  merely  postpones  the  time  of 
enjoyment  of  Elgan's  already  invested  interest.  If  that 
[>art  of  the  contract  had  been  omitted  the  law  would 
have  supplied  it,  as  Wilson  would  have  been  bound  to 
transfer  on  the  extinguishment  of  the  lien  in  any  event. 

The  surrender  to  Wilson,  the  principal  pledgor,  of  his 
815,000  shares  released  to  Elgan,  the  accommodation 
pledgor,  his  160,000  shares. 

If  the  first  point  is  well  taken,  if  the  question  of  own- 
ership as  between  Wilson  and  Elgan  is  foreclosed  by 
estoppel,  then,  as  between  them,  Elgan  was  a  mere 
accommodation  pledgor.  (24  Am.  &  Eng.  Ency.  Law, 
1st  ed.  p.  772 ;  22  Am.  &  Eng.  Ency.  Law,  2d  ed.  p.  908. ) 

Moreover  Homer  Wilson  was  at  all  times  president 
cf  the  Keane  Wonder  Mining  Company.  The  Keane 
Wonder  Mining  Company,  thus  fully  advised,  was  bound 
to  treat  Wilson  and  Elgan  in  their  respective  capacities 
cf  principal  and  surety. 

This  principle  required  it  to  refrain  from  acts  tend- 
ing to  diminish  the  principal  security,  to  the  benefits  of 
which  the  surety  was  entitled  to  be  subrogated  should 
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resort  be  had  to  his  stock.  This  subrofi:ation  takes  place 
by  operation  of  law.  (Xcei  v.  Lcwy,  24  Pac.  253;  Ameri- 
can Bonding  Co,  v.  Pueblo  Inv.  Co.,  150  Fed.  17,  21 ; 
Brown  v.  First  NatimaX  Bank,  112  Fed.  901.) 

Evidence  of  facts  occurring  after  the  commencement 
of  this  action  was  available  to  plaintiff  in  the  peculiar 
facts  of  this  case. 

Assuming  that  the  action  was  prematurely  brought, 
the  rule  is  not  absolute  that  a  supplemental  pleading 
may  not  be  filed.  That  it  may  not  be  filed  as  a  matter 
of  right  is  probably  true,  but  ttiat  it  may  not  be  filed  at 
all  is  a  proposition  not  sustained  by  authority.  If  the 
cause  in  fact  accrues  before  judgment  rendered,  the 
court  may,  on  application,  permit  the  filing  of  a  supple- 
mental pleading  showing  that  fact. 

"If  an  action  be  prematurely  brought  the  original  com- 
plaint is  of  no  effect  and  the  court  does  not  err  in  refus- 
ing to  allow  a  supplemental  complaint  to  be  filed."  (31 
Cyc.  504.) 

But  it  is  now  too  late  for  defendant  to  urge  this  point, 
as  it  itself  introduced  into  the  pleadings  the  supple- 
mental matter  and  based  a  prayer  for  relief  upon  it,  and 
insisted  on  this  course  in  the  face  of  Elgan's  consent  to 
a  nonsuit. 

"Parties  have  the  undoubted  right  to  submit  by  agree- 
ment any  issue  or  issues  of  fact,  equitable  or  legal,  to  a 
jury  for  determination,  and  having  done  so  they  will  not 
afterwards  be  heard  to  complain."  (Green  v.  Taney,  3 
Pac.  423.) 

"A  party  cannot  assign  error  upon  an  immaterial  issue 
tendered  by  himself."  (Cole  v.  Cheovenda,  4  Colo.  17, 
21.) 

If  a  party  cannot  assign  error  upon  an  immaterial 
issue,  o  fortiori  he  cannot  assign  error  upon  a  material 
issue  tendered  by  himself. 

In  conclusion,  we  have  only  to  note  appellant's  point 
that  the  court  erred  in  permitting  respondent  to  file  a 
supplemental  complaint  after  the  announcement  of  judg- 
ment and  filing  of  findings.    The  error,  if  any,  was  with- 
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out  prejudice:  (1)  Because  substantially  the  same  facts 
are  set  up  in  appellant's  supplemental  answer;  (2) 
because  the  facts  pleaded,  going  as  they  do  to  new  mat- 
ter set  up  in  the  answer,  were  admissible  on  respond- 
ent's part  without  any  pleading. 

By  the  Court,  NoscROSS,  J.  (after  stating  the  facts  as 
above) : 

This  is  an  appeal  from  the  judgment  and  from  an 
order  denying  a  motion  for  a  new  trial.  The  record  con- 
tains about  forty  assignments  of  error ;  but  it  will  not, 
we  think,  be  necessary  to  consider  each  separately,  as 
the  material  questions  presented  will  fall  under  a  few 
main  propositions. 

It  is  contended  that  the  court  erred  in  permitting  the 
plaintiff  to  file  an  amended  and  supplemental  complaint, 
after  the  decision  and  before  the  entry  of  judgment,  set- 
ting up  the  facts  which  occurred  subsequent  to  the  insti- 
tution of  the  action.  We  think,  under  the  facts  of  this 
case,  no  error  was  committed  in  such  order.  It  is  con- 
ceded that  the  plaintiff  was  in  error  as  to  certain  facts 
alleged  in  the  original  complaint,  and  that  at  the  time 
suit  was  instituted  plaintiff  was  not  entitled  to  recover 
on  the  actual  facts  of  the  case  then  existing.  Plaintiff 
offered  to  consent  that  the  motion  for  a  nonsuit  be 
granted.  The  defendant  appellant  then  asked  leave  to 
withdraw  such  motion,  and  by,  stipulation  of  the  parties 
the  motion  and  consent  were  withdrawn,  and  defendant 
given  leave  to  file  amendments  to  its  answer  to  conform 
to  the  proofs.  The  defendant  filed  amendments  to  its 
answer,  relying  upon  facts  occurring  subsequent  to  the 
institution  of  the  suit,  and  praying  for  the  judgment  of 
the  court  that  it  be  adjudged  entitled  to  the  possession 
of  the  stock  in  question,  to  hold  the  same  as  security  for 
the  payment  of  the  balance  due  on  the  Wilson  notes. 
The  case  was  finally  presented  to  the  court  upon  the 
facts  as  disclosed  upon  the  trial,  and  upon  those  facts  the 
defendant  Keane  Wonder  Mining  Company  was  asking 
for  judgment  in  its  favor.    We  think  the  court  veryprop- 
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erly  permitted  the  plaintiff  to  amend  and  supplement 
his  pleading,  so  that  judgment  could  be  rendered  in 
accordance  with  the  undisputed  facts  shown  to  have 
existed  at  the  time  of  the  trial.  We  think,  under  the 
circumstances,  defendant  appellant  is  not  in  position  to 
object  to  the  order  permitting  the  filing  of  the  amended 
and  supplemental  complaint. 

Upon  the  facts  of  this  case,  there  is  but  one  controlling 
ciuestion :  Has  the  defendant  Keane  Wonder  Mining 
Company  the  right  to  the  possession  of  the  stock  in 
question,  to  be  held  by  it  as  security  for  the  payment  of 
the  balance  due  on  the  Wilson  notes  ?  If  it  has  not  the 
right  to  such  possession  for  such  purpose,  the  stock 
ought  to  be  delivered  to  the  plaintiff;  for  it  is  clearly 
shown  to  be  his  stock,  and  there  does  not  seem  to  be  any 
controversy  over  plaintiff's  allegation  that  a  judgment 
for  damages  would  not  be  an  adequate  remedy  in  this 
case. 

It  is  conceded  that  the  Keane  Wonder  Mining  Com- 
pany, on  the  23d  or  24th  day  of  November,  1908,  the 
date  of  the  assignment  of  the  Wilson  notes  to  the  latter 
company  and  the  surrender  by  said  company  of  the  said 
815,000  shares  of  its  stock,  theretofore  held  as  pledge, 
back  to  said  Wilson,  and  the  deposit  in  escrow  of  the 
remaining  160,000  shares  of  stock  to  abide  the  result  of 
this  suit,  had  knowledge  of  the  existence  and  execution 
of  the  written  agreement  between  respondent  and  the 
said  Homer  Wilson,  of  date  December  23,  1907.  (Plain- 
tiff's Exhibit  1,  supra,)  By  the  terms  of  that  agreement, 
respondent  became  the  owner  of  160,000  shares  of  the 
stock  of  the  appellant  corporation,  subject  to  the  con- 
ditions of  the  pledge  of  such  stock  and  the  remaining 
stock  of  Homer  Wilson  as  security  for  the  payment 
of  the  indebtedness  of  said  Wilson  and  appellant. 
When  the  appellant  became  the  assignee  of  the  Wil- 
son notes,  it  had  the  undoubted  right  to  hold  the  secur- 
ity previously  held  by  the  State  Bank  and  Trust  Com- 
pany and  the  Frances-Mohawk  Mining  and  Leasing 
■Company  for  the  payment  of  such  notes.    However, 
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having  knowledge  that  the  respondent  was  the  owner 
of  160,000  shares  of  the  975,000  shares  so  pledged 
as  security,  the  appellant  was  bound  to  exhaust  the 
security  of  the  principal  debtor,  Wilson,  before  resort- 
ing to  that  of  the  respondent.  The  appellant  could 
not,  by  arrangement  with  Wilson,  without  the  knowl- 
edge or  consent  of  respondent,  segregate  the  stock  to 
which  respondent  was  entitled  and  hold  that  alone  as 
security  for  the  Wilson  notes,  and  surrender  the 
remaining  stock  to  Wilson,  freed  from  the  conditions 
of  the  pledge.  This  transaction  cut  off  entirely  respond- 
ent's right  to  ever  become  subrogated  to  all  the  rights 
of  the  owner  and  holder  of  the  Wilson  notes.  The  courts 
are  justified  in  accepting  it  as  a  fact  established  that 
the  appellant  considered  the  160,000  shares  retained  as 
ample  security  for  the  payment  of  the  balance  due  on 
the  Wilson  notes,  and  that  the  stock  surrendered  to 
Wilson,  being  about  five  times  greater  than  the  stock 
retained  as  security,  was  more  than  sufficient  to  have 
secured  the  payment  of  the  notes,  so  that  the  respondent 
would  have  been  ultimately  entitled  to  have  recovered 
his  stock  in  full.  We  think  the  appellant  should  be  held 
to  have  surrendered  its  right  to  hold  any  part  of  the 
respondent's  stock  as  security  for  the  payment  of  the 
Wilson  notes. 

In  Le  Marchant  v.  Moore,  150  N.  Y  209,  44  N.  E.  770, 
one  question,  similar  in  principle  to  that  presented  here, 
was  considered  by  the  Court  of  Appeals  of  New  York. 
We  quote  from  the  opinion  in  that  case  by  Haight,  J., 
the  following  excerpt:  "Treating  the  plaintiffs  as  the 
owners,  with  the  stock  in  the  possession  of  the  defend- 
ants, as  pledgees  of  Evans  &  Co.  for  the  payment  of 
their  indebtedness  to  the  defendants,  the  plaintiffs  had 
the  right  to  demand,  and  a  court  of  equity  would  require, 
the  defendants  to  first  satisfy  their  claim  out  of  the  other 
securities  in  their  hands  belonging  to  Evans  &  Co.  before 
resorting  to  the  property  of  the  plaintiffs.  The  defend- 
ants, as  pledgees,  were  entitled  to  regard  Evans  &  Co. 
as  the  owners,  until  they  were  notified  of  the  plaintiffs' 
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rights.  Thereafter  they  were  bound  to  recognize  the 
plaintiffs'  claim,  and  deal  with  the  stock  accordingly. 
The  plaintiffs,  as  owners,  had  the  right  to  have  timely 
notice  of  any  sale  of  their  stock,  and  to  have  the  other 
stocks  or  security  in  the  handa  of  the  defendants  belong- 
ing to  the  pledgor  first  applied.  (Smith  v.  Savin,  141 
N.  Y.  315;  Hazard  v.  Fiske,  83  N.  Y.  287.)" 

See,  also.  Union  Pacific  Ry.  Co.  v.  Schiff  (C.  C.)  78 
Fed.  216;  Brottm  v.  Bank,  112  Fed.  901,  50  C.  C.  A.  602, 
56  L.  R.  A.  876;  Keel  v.  Leby,  19  Or.  450,  24  Pac.  253; 
Colebroke  on  Collateral  Securities,  sec.  239;  Jones  on 
Pledges,  sec.  711. 

The  judgment  and  order  appealed  from  are  affirmed. 


[No.  2028] 

THE  STATE  OF  NEVADA,  Ex  rel.  LEM  ALLEN, 
Petitioner,  v.  GEORGE  BRODIGAN,  Secretary 
OF  State  of  the  State  op  Nevada,  Respondent. 

1.  El.EtTIONB — XoUINATIOnS PBIUART   ELECTIONS NOMINATION 

«V  I'ABIV   I'ONVBNTION STATUTORY  PBOVIBIONS. 

The  orlKliinl  primary  election  law  (Stats.  IflOO.  c.  108).  see.  2. 
wlitt-b  declared  that  tbe  act  sbould  "not  apply  to  apeolal  «\^- 
tloiiB  to  fill  Tacancles.  to  the  Domination  of  party  candidate* 
r<ir  preeldentlnl  elwtora,"  and  that  It  Htionid  not  be  construed 
n»  atTectlnK  the  right  of  palltlcal  parties  to  hold  conventions 
for  the  Melectlon  of  deleKatea  to  uatlonnl  conventloun.  was 
amended  by  Stats.  1011. c.  165,  to  provide  that  the  act  should  "not 
npiily  to  special  elections  to  fill  vacanclee  to  tbe  nomination  of 
pai-ty  candidates  for  presidential  electors."  thus  omIttInK  the 
cDiuiua  after  the  word  "vacancies"  as  shown  In  the  original 
net.  Section  27  of  the  original  act  provided  that  vacancies 
iMCiirring  after  tbe  holdluK  of  anj-  primary  election  should  be 
tilled  by  tbe  party  committee  of  the  Pity,  county,  or  state  as 
the  case  uilnht  be.'  The  omission  of  the  comma  must  be 
i-eKnrded  as  the  result  of  a  clerical  error,  otbenvise  two 
methods  of  selecting  candidates  to  All  vacancies  In  the  offlre 
'if  iii'esldentlal  elei-tors.  and  hence  electors  chosen  by  a  con- 
veiitlnn  of  a  iwlltlcol  party  were  the  only  names  entitled  to 
ii'i  npiiii  the  oniclHl  ballot 

2.  Stat vT EH — CoNSTB rcTioN — PfNcrrATio:*. 

In  constrnluK  statutes  rendered  uncertain  by  punctuation. 
the  iimrts  properly  regard  such  marks  only  as  an  aid  In  arrlv- 
\\\S  "t  the  ("orrei-t  meanluK  of  the  words  of  a  statute,  not  as 
hnvint;  a  mntniinnK  lutluence;  and  courts  should  not  hesitate 
(o  reiiuni'tiinte  a  statute  where  It  Is  necessary  to  arrive  at  the 
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true  legislative  Intent  or  wliere  pun<1uatlo»  or  onilsslon 
lliereof  Is  cHiised  by  clerk'nl  error  or  Inndvertence,  or  wUere 
it  Is  evident  that  the  puiictnntlon  gives  to  the  stntute  on  iibsiird 

ur  liiennlnKlei'n  interpret  lit  Ion. 

rt.    STATUTKB — CONSTBUCTION — AvOIUANCE  OP   iNCONBiaTEHCY. 

In  ttie  (instruct ion  of  atntutes.  (vurts  sboald  harmonise 
hu-uuBisteiit  iiartN  oF  acts  bearinK  upon  the  same  question  when 
it  Is  tmsalbie  to  arrive  nt  the  tnie  lefclalatlre  Intent  thereby, 
and  should  arold  a  construction  which  creates  in^'onslstent 
[Kialtlons  whenever  It  (Tan  possibly  be  dune  without  doing 
violence  to  the  legislative  Intent. 

-1.  Ma^dauus — Prematlhe  Application  fob  Wbit — Denial. 

An  application  for  mandamu*  to  oompet  the  secretary  of 
ntatr  to  accept  and  Ble  certificates  of  nomlnntlon  of  presiden- 
tial elec-tors  chosen  at  a  Democratic  party  convention,  brought 
liefore  the  expiration  of  tbe  time  provided  for  niing  with  the 
wcretary  of  state  eertlflcntes  of  nomination  by  eonrention.  Is 
1>rei nature  nnd  must  l>e  denied. 

■"..  EvinEscc — PBEaL-iiPTioNB — Pebfobuance  of  Official  Duty. 

It  will  be  presiiiiied  that  the  secretary  of  state  will  do  hia 
dnty  in  flUuK  and  nii-eptluK  certificates  of  nomliuitlou  when 
jii'esented  at  the  prnjwr  time. 

Original  proceeding.  Mandamus  by  the  State,  on 
the  relation  of  Lent  Allen,  against  Georjte  Brodifan,  Sec- 
retary of  State  of  the  State  of  Nevada.    Writ  denied. 

The  facts  sufficiently  appear  in  the  opinion. 

James  D.  Finch,  for  Petitioner. 

Cleveland  H.  Baker,  Attorney-General,  for  Respondent 

By  the  Court,  Sweeney,  C.  J. : 

Thia  is  an  application  for  a  writ  of  mandamus  to  com- 
pel the  secretary  of  state  to  accept  and  file  the  certificates 
of  nomination  of  the  three  regularly  nominated  presi- 
dential electors  of  the  Democratic  party,  chosen  in  regular 
convention  assembled,  as  the  exclusive  nominees  for  said 
offices  of  the  Democratic  party  to  be  voted  for  at  the 
general  election  in  November,  1912. 

It  appears  the  secretary  of  state,  in  issuing  his  call  for 
the  primary  election  to  be  held  in  September,  1912, 
included  in  the  offices  to  be  voted  for  at  the  primary 
election  "  Three  Presidential  Electors."    It  further  appears 
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that  the  Democratic  party,  in  a  regular  state  convention, 
duly  authorized,  called,  and  convened,  nominated  three 
presidential  electors  who,  it  is  contended  by  petitioner, 
are  the  only  authorized  persons  legally  privileged  to 
appear  on  the  official  ballot  in  November  to  be  voted  for 
as  the  presidential  electors  of  the  Democratic  party,  and 
the  law  does  not  permit  or  authorize  presidential  electors 
to  be  selected  at  the  primaries  under  the  provisions  of 
the  primary  law. 

A  disposal  of  the  point  in  issue  calls  for  an  examina- 
tion and  construction  of  the  statutes  bearing  upon  the 
point  in  issue,  wherein  it  appears  there  is  a  conflict  of 
opinion  by  the  respective  parties  as  to  the  meaning  of 
the  statutes  in  question. 

Section  2  of  the  original  primary  election  law,  passed 
by  the  Legislature  of  Nevada  March  23,  1909  (Stats. 
1909,  273),  which  pertains  to  the  point  in  issue,  reads 
as  follows :  "Sec.  2.  All  candidates  for  elective  public 
offices  shall  be  nominated  as  follows :  (1)  By  direct  vote 
at  primary  elections  held  in  accordance  with  the  provi- 
sions of  this  act;  or  (2)  by  nominating  petitions  signed 
and  filed  as  provided  by  existing  laws.  Party  candi- 
dates for  the  office  of  United  States  senator  shall  be 
nominated  in  the  manner  provided  herein  for  the  nomi- 
nation of  candidates  for  state  offices.  This  act  shall  not 
apply  to  special  elections  to  fill  vacancies,  to  the  nomi- 
nation of  party  candidates  for  presidential  electors ;  nor 
to  the  nomination  of  officers  of  the  municipalities,  whose 
charters  provide  a  system  for  nominating  candidates  for 
such  offices ;  nor  to  the  nomination  of  officers  for  recla- 
mation and  irrigation  districts;  nor  to  school  district 
officers  or  school  trustees;  nor  shall  it  be  construed  as 
restricting  or  affecting  the  right  of  political  parties  to 
hold,  under  existing  laws,  which  are  hereby  continued 
in  force  for  all  such  purposes,  primaries  and  conven- 
tions for  the  selection  of  delegates  to  national  conven- 
tions." 

A  simple  reading  of  this  section  in  question  makes  it 
manifest  that  the  legislature  did  not  intend  that  presi- 
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dential  electors  should  be  included  in  the  primary  sys- 
tem then  adopted  for  the  purpose  of  electing  nomineea, 
because  it  is  especially  provided  in  said  section,  after 
designatins  that  all  candidates  elected  for  public  offices 
shall  be  nominated,  as  follows :  That  "this  act  shall  not 
apply  •  •  *  to  the  nomination  of  party  candidates  for 
presidential  electors." 

Prior  to  the  enactment  of  the  new  primary  law  the 
mode  of  selecting  presidential  electors  was  by  conven- 
tion with  the  usual  exceptions  providing  for  their  elec- 
tion, and  the  law  pertaining  thereto  has  in  no  material 
respect  been  changed  from  the  law  now  governing  the 
election  of  presidential  electors.  The  legislature  on 
March  23,  1911,  passed  an  amendatory  act  to  the  pri- 
mary law  (Stata.  1911,  334) ,  wherein,  among  other  pro- 
visos, they  amended  the  latter  portion  of  section  2,  above 
quoted,  to  read  as  follows:  "This  act  shall  not  apply  to 
special  elections  to  fill  vacancies  to  the  nomination  of 
party  candidates  for  presidential  electors,  nor  to  the 
nomination  of  officers  of  the  incorporated  cities,  ivhose 
charters  or  ordinances  now  or  may  hereafter  provide 
a  system  of  nominating  candidates  for  such  offices,  nor 
to  the  nomination  of  officers  for  reclamation  and  irriga- 
tion districts;  nor  to  school  district  officers  or  school 
trustees;  nor  shall  it  be  construed  as  restricting  or 
affecting  the  right  of  political  parties  to  hold,  under 
existing  laws,  which  are  hereby  continued  in  force  for 
all  such  purposes,  primaries  and  conventions  for  the 
selection  of  delegates  to  national  conventions." 

In  viewing  section  2  of  the  original  primary  act  of 
1909  in  the  light  of  the  amendment,  it  will  be  seen  that 
section  2  of  the  original  act  was  enlarged  so  as  not  to 
apply  to  the  nomination  of  officers  of  "incorporated  cities 
whose  charters  or  ordinances  now  or  may  hereafter 
provide  a  system  for  nominating  candidates  for  such 
offices" ;  the  word  "municipal"  having  been  stricken  out 
and  the  words  "incorporated  cities"  inserted,  and  the 
words  "or  ordinances  now  or  may  hereafter"  added  to 
section  2  by  the  amendatory  act.    Otherwise  than  as 
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here  pointed  out,  the  entire  language  of  the  original  act 
remained  practically  unchanged.  An  examination  of 
the  original  enrolled  bills,  as  filed  in  the  office  of  the 
secretary  of  state,  of  the  original  primary  act  of  1909 
and  of  the  amendment  of  1911,  shows  that  in  the  origi* 
nal  act  a  comma  is  placed  after  the  word  "vacancies" 
which  in  the  amendatory  act  is  omitted.  The  query 
arises  as  to  whether  the  omission  of  the  comma,  as  indi- 
cated, was  intentional,  or  whether  omitted  by  a  mistake 
or  by  inadvertence,  changes  the  original  act  by  intent  or 
otherwise  to  the  extent  of  providing  that  presidential 
electors  must  be  selected  at  the  primaries  rather  than  by 
convention  as  heretofore  provided, 

A  close  examination  and  reading  of  the  statutes  in 
question  and  the  entire  primary  election  law  convinces 
us  that  the  legislature  when  it  passed  the  original  pri- 
mary election  act  never  intended  to  preclude  any  politi- 
cal party  from  holding  a  state  convention  as  they  had 
done  theretofore,  for  selecting  candidates  for  the  various 
offices,  but  when  eo  selected  for  certain  offices  the  nomi> 
nations  as  made  were  only  recommendatory,  and  the 
nominees  as  selected  by  the  convention  could  be  rejected 
or  accepted  at  the  primaries  as  the  people  chose.  (Rtter 
V.  Douglass,  32  Nev.  420.) 

It  is  equally  apparent  that  the  legislature  contem- 
plated that  political  conventions  would  be  held  in  the 
future  for  the  purpose  of  selecting  delegates  to  the 
national  convention,  and  for  other  political  purposes  and 
matters,  and  they  especially  excepted  the  nomination  of 
presidential  electors  from  the  primary  act  and  left  them 
to  be  nominated  by  convention  as  of  old. 

In  construing  statutes  which  are  rendered  in  doubt  or 
uncertain  by  punctuation  marks,  courts  should  and  do 
properly  regard  punctuation  marks  only  as  an  aid  in 
arriving  at  the  correct  meaning  of  the  words  of  the 
statutes,  and  in  gleaning  the  true  legislative  intent,  and 
for  this  reason,  punctuation  marks  cannot  be  given  a 
controlling  influence.  Courts  should  not  hesitate  to 
repunctuate  a  statute  where  it  is  necessary  to  arrive  at 
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the  true  legislative  intent,  or  where  it  is  manifest  that 
the  punctuation  or  omission  thereof  is  caused  by  clerical 
error,  inadvertence,  or  mistake,  or  where  it  is  evident 
that  the  punctuation  gives  to  the  statute  an  absurd  or 
meaningless  interpretation.  (Howe  v.  Coldren,  4  Nev. 
171;  Holmes  v.  Phoenix  Insurance  Co.,  98  Fed.  240,  39 
C.  C.  A.  45,  47  L.  R.  A.  308;  Cook  v.  State.  110  Ala.  40, 
46,  20  South.  360 ;  Cyc.  vol.  36,  117,  118a.) 

In  the  present  act  the  omission  of  the  comma  after  the 
word  "vacancies"  we  believe  to  be  either  a  clerical  error, 
omission,  or  mistake  of  the  enrolling  clerk,  and  not 
expressive  of  the  legislative  intent,  particularly  in  view 
of  the  fact  that  the  section  with  the  comma  omitted  as 
appears  in  the  amended  section  of  the  act  of  1911  creates 
an  absurd  and  meaningless  expression  and  contemplates 
an  anomaly  in  our  political  system  unheard  of,  to  wit,  in 
that  there  can  be  no  such  thing  "as  a  special  election  to 
fill  vacancies  to  the  nominations."  Again,  it  might  be 
obEerved  that  the  omission  of  the  comma  after  the  word 
"vacancies"  as  it  appears  in  section  2  of  the  amendatory 
act  of  1911  is  not  in  keeping  with  the  rules  of  good 
syntax  and  grammar,  because  the  use  of  the  preposition 
"to"  following  the  word  "vacancies"  is  inconsistent  with 
good  grammar,  and  we  believe  that  if  such  an  amend- 
ment had  been  intended  the  preposition  "to"  would  have 
been  stricken  out  and  the  word  "in"  inserted  in  its  place. 

A  careful  reading  of  the  primary  act  will  reveal  that 
tection  27  of  said  act  provided,  among  other  things,  as 
follows :  "Vacancies  occurring  after  the  holding  of  any 
primary  election  shall  be  filled  by  the  party  committee  of 
the  city,  county,  city  and  county,  district  or  state,  as  the 
case  may  be" — and  would  cover  any  emergency  which 
would  arise  making  it  necessary  to  fill  any  vacancies 
which  may  occur  in  the  presidential  electors  who  might 
have  been  selected  by  a  state  convention.  In  view  of 
this  section  there  was  no  necessity  of  the  legislature  to 
make  provision  to  fill  vacancies  which  might  occur  in  the 
list  of  presidential  electors. 

Construing  the  statutes  as  we  have,   section  2  as 
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amended  in  the  act  of  1911  becomes  in  thorough  har- 
mony with  section  27  of  the  primary  act.  To  hold  other- 
wise would  render  an  inconsistency  in  the  law  applicable 
to  elections  for  the  filling  of  vacancies  which  may  occur 
in  nominees  for  presidential  electors,  because,  if  we 
adopt  any  other  view  as  contended  for  by  the  petitioner, 
we  would  have  two  methods  of  selecting  candidates  to 
fill  the  vacancies  which  might  occur  in  the  presidential 
electors,  to  wit,  by  special  election,  "and  by  appointment 
by  the  party  committee,"  etc. 

It  is  a  fundamental  rule  of  construction  that  courts 
should  harmonize,  wherever  possible,  inconsistent  parts 
of  acts  bearing  upon  the  same  question  when  it  is  pos- 
sible to  arrive  at  the  true  legislative  intent  by  so  doing, 
and  to  avoid  a  construction  which  creates  inconsistent 
positions  wherever  it  is  possible  to  do  so  without  doing 
violence  to  the  legislative  intent. 

We  think  the  names  of  the  presidential  electors  as 
selected  at  the  Democratic  convention  of  the  Democratic 
party  held  at  Fallon  in  May,  1912,  are,  under  the  law, 
the  only  entitled  presidential  electors  to  go  upon  the 
official  ballot  as  representing  the  Democratic  party  for 
the  general  election  in  November,  1912. 

We  come  now  to  the  prayer  of  the  petitioner  wherein 
it  is  asked  that  a  writ  of  mandamus  issue  against  the 
secretary  of  state  to  compel  him  to  accept  and  file  the 
certificates  of  nomination  of  the  said  presidential  elect- 
ors chosen  at  the  said  Democratic  convention. 

The  following  part  of  section  1839,  Revised  Laws  of 
Nevada,  which  reads  as  follows,  seems  to  have  escaped 
the  attention  of  all  counsel  in  the  present  proceeding: 
"Certificates  of  nomination  required  to  be  filed  with  the 
secretary  of  state  shall  be  filed  not  more  than  sixty  days 
nor  less  than  fifty  days  before  the  day  of  election  when 
the  nomination  is  made  by  convention,  and  not  more 
than  sixty  days  and  not  less  than  forty-five  days  before 
the  day  of  election  when  the  nomination  is  made  under 
the  provisions  of  section  4  of  this  act." 

In  view  of  the  fact  that  a  specific  time  is  designated 
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by  statute  when  these  certificates  of  nomination  muat  be 
filed,  and  that  time  not  having  arrived,  the  application 
for  the  writ  is  premature  and  must  be  denied. 

There  is  nothing,  however,  to  prevent  the  petitioner 
filing  the  certificates  of  the  presidential  electors  in  ques- 
tion at  the  proper  time,  and  it  is  presumed  that  the 
secretary  of  state  will  do  his  duty  in  filing  and  accepting 
them  when  so  presented  at  the  proper  time. 

For  the  foregoing  reasons  the  application  for  the  writ 
will  be  denied.    Let  such  be  the  order. 


(No.  2034] 

In  the  Matter  op  the  Appucation  of  CHARLES 
SIMMONS,  EARL  SIMMONS,  and  BERT  SIM- 
MONS, FOR  A  Writ  op  Habeas  Corpus. 

].  Habeas  Coipis — IticHT  to  Relief — Dc  FAero  Justices  or  the 

ITnder  Rev.  lyQwH.  40211.  which  provides  that  when  nay  Jus- 
tice of  the  peace,  through  ill  health  or  other  cause,  is  pre- 
vented from  (llscIiBrging  hie  duties,  he  may  invite  another 
Justice  of  the  same  county  to  attend  to  such  duties,  where  a 
Justice  deemed  himself  dlsQualilled  to  try  f.  criminal  case  and 
culled  In  nuotiier  Justice,  and  all  parties  assumed  the  request 
was  lawfully  made,  the  latter  Justice  was  nt  least  a  de  facto 
ofDcer,  reoderlng  a  Judgment  of  conviction  valid  and  not  sub- 
ject to  colloternl  attack  on  ttaheas  curpug, 
".  Criminal  Iji.w — Fohueb  Jeopabdy. 

An  acquittal  In  such  case  would  have  barred  a  subsequent 
prosecution. 

Original  procbbding.  Application  of  Earl  Simmons 
and  others  for  a  writ  of  habeas  corpas.  Proceeding  dio- 
mUted. 

The  facts  sufHciently  appear  in  the  opinion. 

Salter  &  RtMia,  for  Petitioners: 

Bias  or  prejudice  is  not  a  disqualification  of  a  justice  of 
the  peace  such  as  to  prevent  him  from  attending  to  his 
official  duties  under  the  provisions  of  Rev.  Laws,  4926 
(AWen  V.  iittej/,  15  Nev.  455).     "Unable  to  attend"  con- 
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templates  physical  inability  (66  Pac.  342).     Bias  is  not  a 
disqualification  under  Rev.  Laws,  4865. 

Cleveland  H.  Baker,  Attorney-General,  for  Respondent: 
If  the  point  complained  of  be  error,  it  cannot  be  raised 
on  habeas  corpus,  as  B.  L.  Hood  was  a  de  facto  officer. 
(Rev.  Laws,  4926,  7478;  State  v.  Rhodes,  6  Nev.  364;  State 
V.  Curtis,  9  Nev.  325;  Walcott  v.  WeUs,  21  Nev.  47;  23 
Cyc.  9,  582,  618,  619;  29  Cent.  Dig.  1573;  Appeal  <if  Peyton, 
12  Kan.  407.) 

By  the  Court,  NoRCROSS,  J. : 

This  is  an  original  proceeding  in  habeas  corpus.  Prior 
to  the  hearing  on  the  writ  before  this  court,  application 
for  a  writ  was  made  to  the  chief  justice  and  a  writ  issued 
returnable  before  Hon.  T.  F.  Moran,  district  judge.  Hear- 
ing was  had  upon  that  writ,  and  the  discharge  of  the 
petitioners  denied,  whereupon  the  application  was  made 
to  this  court.  The  facts  were  stipulated  and  the  pres- 
ence of  petitioners  waived  by  respective  counsel. 

The  following  are  the  agreed  facts  upon  which  the 
petitioners  rely  for  their  discharge:  "That  on  the  26th 
day  of  July,  1912,  a  complaint  under  oath  was  duly  filed 
in  the  Justice  Court  of  Mazuma  Township,  in  and  for 
the  County  of  Humboldt,  State  of  Nevada,  charging  the 
&aid  petitioners  with  the  crime  of  riot,  and  that  such 
complaint  Charged  the  offense  of  riot.  That  thereafter 
the  defendants  were  brought  into  court,  by  virtue  of  a 
sufl^cient  warrant,  issued  upon  said  complaint,  and  were 
arraigned  and  pleaded  not  guilty  to  said  offense,  and 
that  thereafter  the  said  defendants  made  an  affidavit 
and  motion  for  a  change  of  venue  from  said  court  on 
the  ground  that  the  justice  thereof,  namely, R.  H.  Young, 
was  so  prejudiced  against  them  that  thereafter,  and  on 
the  same  date,  the  said  Justice  Young,  being  then  and 
there  a  material  witness  on  behalf  of  the  state  in  the 
trial  of  the  cause  then  pending,  and  feeling  disqualified 
for  said  reasons  to  try  said  cause,  invited  B.  L.  Hood, 
justice  of  the  peace  of  Lake  township,  in  and  for  said 
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county,  to  hear  and  try  said  cause,  under  the  provision 
of  section  4926,  Revised  Laws  of  the  State  of  Nevada. 
That  thereafter  said  defendants  were  tried  in  said  court 
before  B.  L.  Hood,  acting  as  such  justice  of  the  peace, 
as  aforesaid,  and  were  thereafter  convicted  of  the  crime 
of  rioting,  and  were  by  said  court  duly  sentenced  to 
serve  the  term  of  thirty  days  in  the  county  jail  of  Hum- 
boldt County  at  Winnemucca,  State  of  Nevada,  and  that 
a  commitment,  due  in  form,  was  by  the  said  B.  L.  Hood 
thereupon  issued,  and  that  under  and  by  virtue  of  said 
commitment  the  said  defendants  were  on  the  27th  day 
of  July,  1912,  delivered  to  be  and  ever  since  have  been, 
and  now  are,  in  my  custody  as  the  sheriff  of  Humboldt 
County,  State  of  Nevada,  and  that  the  term  of  their  sen- 
tence has  not  expired.  That  thereafter,  and  within  the 
time  allowed  by  law,  the  said  defendant  duly  perfected 
an  appeal  from  said  judgment  to  the  Sixth  Judicial  Dis- 
trict Court  of  the  State  of  Nevada,  and  said  appeal  is 
now  pending  in  said  court,  but  no  bond  on  said  appeal 
has  ever  been  approved,  although  the  same  was  fixed  by 
said  Justice  R.  H.  Young  at  the  sum  of  $300  each." 

It  is  the  contention  of  counsel  for  petitioner  that  the 
justice  of  the  peace  of  Mazuma  township  had  no  author- 
ity, under  the  provisions  of  section  4926  of  Revised 
Laws,  to  call  in  another  justice  of  the  county  to  preside 
in  his  court  and  try  petitioners,  for  the  reason  that  the 
facts  did  not  present  a  situation  authorizing  the  calling 
of  another  justice  within  the  meaning  of  that  section. 
In  addition  to  taking  a  contrary  view  as  to  the  construc- 
tion of  the  statute,  the  attorney-general  contends  that 
the  justice  of  the  peace  of  Lake  township,  while  presid- 
ing in  the  justice's  court  of  Mazuma  township  in  the 
trial  of  petitioners,  was  at  least  the  de  facto  justice  of 
that  court  for  the  time  being,  and  his  authority  there- 
fore not  open  to  collateral  attack  in  this  proceeding. 

Section  4926  of  Revised  Laws  provides:  "Whenever 
any  justice  of  the  peace,  in  consequence  of  ill  health, 
absence  from  his  township,  or  other  cause,  shall  be  pre- 
vented from  attending  to  his  official  duties,  it  shall  be 
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lawful  for  him  to  invite  any  other  duly  qualified  justice 
of  the  peace  of  the  same  county  to  attend  to  his  official 
duties,  including  that  of  registry  agent,  instead  of  such 
absent  or  disqualified  justice  of  the  peace;  provided, 
such  temporary  vacancy,  resulting  from  absence  or  dis- 
qualification, shall  not  be  filled  for  more  than  thirty  days 
at  any  one  time." 

Counsel  for  petitioners  rely  solely  upon  the  proposi- 
tion that  the  fact  that  the  justice  of  the  peace  of 
Mazuma  township  was  a  material  witness  for  the  state 
against  petitioners  and  deemed  himself  prejudiced 
against  them  was  not  a  disqualification  within  the  mean- 
ing of  the  words  "or  other  cause,"  used  in  the  section  of 
the  statute  supra,  and  therefore  he  was  without  author- 
ity to  call  in  another  justice  to  preside,  and,  for  that 
reason,  such  other  justice  was  without  power  to  try 
petitioners  upon  the  complaint  against  them,  and  the 
judgment  of  guilty  and  sentence  thereon  was  coram  non 
jiidice  and  void. 

If,  as  contended  by  the  attorney-general,  the  justice  of 
Lake  township,  while  presiding  in  Mazuma  township 
upon  the  trial  of  petitioners,  was  the  justice  de  facto  for 
the  time  being  of  said  Mazuma  township,  the  judgment 
against  petitioners  was  valid,  and  the  authority  of  such 
de  facto  justice  is  not  open  to  collateral  attack  upon  a 
proceeding  in  habeas  corpus.  ( Waicott  v.  Wells,  21  Nev. 
47,  9  L.  R.  A.  59, 37  Am.  St.  Rep.  478 ;  Ex  Parte  Fedder- 
witz,  62  Pac  935 ;  In  re  Corrigan,  37  Mich.  66 ;  Ex  Parte 
Parks,  3  Mont  426 ;  In  re  Johnson,  15  Neb.  512, 19  N.  W. 
594;  In  re  Radl,  86  Wis.  645,  57  N.  W.  1105,  39  Am.  SL 
Rep.  918;  24  Cyc.  416.) 

This  court  in  a  number  of  cases  has  had  occasion  to 
consider  what  constitutes  a  de  facto  officer.  In  Waieott 
V.  Wells,  supra,  it  was  said :  "What  constitutes  a  de 
facto  officer?  This  court,  in  MaUett  v.  Uncle  Sam  G.  &  S. 
M.  Co.,  1  Nev.  197,  said  that  an  officer  de  facto  is  on  the 
one  hand  distinguished  from  a  mere  usurper  of  the  office, 
and  on  the  other  hand  from  an  officer  de  jure.  In 
Meagher  v.  Storey  Co.,  5  Nev.  245,  it  was  said  that  acts 
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performed  by  a  city  recorder  as  a  committing  magis- 
trate, though  the  statute  authorizing  him  to  so  act  is 
unconstitutiona)  and  void,  are  to  be  regarded  as  the  acts 
of  a  de  facto  officer,  and  valid  aa  to  third  persona  and  the 
public.  In  State  ex  rel.  Corey  v.  Curtis,  9  Nev.  338,  we 
had  occasion  to  examine  and  discuss,  to  a  limited  extent, 
the  question  as  to  what  constitutes  an  officer  de  facto. 
The  rules  taken  from  the  authorities  were  there 
announced  as  follows:  (1)  One  who  has  the  reputation 
of  being  the  officer  he  assumes  to  be,  and  yet  is  not  a 
good  officer  in  point  of  law.  (2)  One  who  actually  per- 
forms the  duties  of  an  office,  with  apparent  right,  and 
under  claim  and  color  of  an  appointment  or  election. 
(3)  One  who  has  the  color  of  right  or  title  to  the  office 
he  exercises.  (4)  One  who  has  the  apparent  title  of  an 
■officer  de  jure.  In  State  v.  Carroll,  Chief  Justice  Butler 
gave  the  following  complete  definition  of  a  de  facto 
officer :  'An  officer  de  facto  is  one  whose  acts,  though  not 
those  of  a  lawful  officer,  the  law,  upon  principles  of 
policy  and  justice,  will  hold  valid  so  far  as  they  involve 
the  interests  of  the  public  and  third  persons,  where  the 
duties  of  the  office  were  exercised:  First — Without  a 
known  appointment  or  election,  but  under  such  circum- 
stances of  reputation  or  acquiescence  as  were  calculated 
to  induce  people,  without  inquiry,  to  submit  to  or  invoke 
his  action,  supposing  him  to  be  the  officer  he  assumed 
to  be.  Second — Under  color  of  a  known  and  valid 
appointment  or  election,  but  where  the  officer  had  failed 
to  conform  to  some  precedent  requirement  or  condition, 
as  to  take  an  oath,  give  a  bond,  or  the  like.  Third — 
Under  color  of  a  known  election  or  appointment,  void 
because  the  officer  was  not  eligible,  or  because  there  was 
£  want  of  power  in  the  electing  or  appointing  body,  or 
by  reason  of  some  defect  or  irregularity  in  its  exer- 
cise; such  ineligibility,  want  of  power,  or  defect  being 
unknown  to  the  public.  Fourth — Under  color  of  an 
election  or  appointment  by  or  pursuant  to  a  public 
unconstitutional  law,  before  the  same  is  adjudged  to  be 
such.'  (38  Conn.  471.)  This  definition  has  been  accepted. 
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approved,  and  followed,  in  its  entirety,  in  all  the  numer- 
ous subsequent  cases  where  the  question  has  been  dis- 
cussed, and  was  referred  to  with  approbation  by  this 
court  in  State  ex  rel.  Harris  v.  Blossom,  19  Nev.  317." 

"A  de  facto  justice  of  the  peace  is  one  who  colore  officii 
claims  and  assumes  to  exercise  the  authority  of  the 
office,  is  reputed  to  have  it,  and  in  whose  acts  the  com- 
munity acquiesces."  (24  Cyc.  405.) 

The  only  question  that  could  have  arisen  upon  a  direct 
attack  upon  the  authority  of  Justice  Hood  to  act  in 
Mazuma  township  in  the  case  against  petitioners  was  as 
to  whether  the  words  "or  other  cause,"  in  section  4926, 
iiupra,  should  be  given  a  hroad  or  restricted  construc- 
tion. It  is,  we  think,  quite  manifest  that  there  is  room 
for  a  difference  of  opinion  and  argument  as  to  whether 
the  words  in  question  are  broad  enough  to  permit  the 
facts  stated  in  this  case  to  constitute  a  disqualification  of 
the  justice  within  the  meaning  of  the  section  so  as  to 
authorize  his  calling  another  justice  of  the  county  to 
preside.  The  justice  of  the  peace  of  Mazuma  township 
deemed  that  the  circumstances  were  such  as  to  authorize 
him,  under  the  statute,  to  call  in  another  justice  to  act 
in  the  case.  The  justice  called  considered  that  he  was 
legally  authorized  to  preside  over  the  court  and  try  peti- 
tioners, and  upon  such  assumed  authority  did  preside 
over  the  court,  try  and  convict  petitioners.  His  author- 
ity to  preside  was  not  questioned  upon  the  trial  either 
by  the  state  or  the  petitioners,  but  all  acquiesced  in  his 
assumed  authority  to  so  preside. 

In  Vanderberg  v.  Connoly,  18  Utah,  112,  54  Pac.  1097, 
stipra,  the  court  said:  "But  the  view  we  take  of  this 
case  does  not  render  it  necessary  to  decide  whether  the 
law,  under  which  Blazer,  the  justice,  was  appointed, 
should  have  been  held  valid  had  his  authority  been  ques- 
tioned by  a  direct  proceeding  hy  the  territory.  In  this 
case  a  collateral  attack  is  made  upon  his  authority  to 
act  as  such,  and  the  question  is :  Can  he  be  regarded 
as  a  de  facto  officer?  If  he  can  be  held  an  officer  de  facto, 
i1  is  unnecessary  to  decide  that  he  was  or  was  not  a  jus- 
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tice  of  the  peace  de  jure.  Whether  Blazer's  appoint^ 
ment,  qualification,  and  assumption  to  act  as  justice  of 
the  peace  was  in  pursuance  of  a  vahd  law  presents  a 
question  as  to  which  there  must  be  a  doubt,  without  the 
judgment  of  a  competent  court  affirming  or  denying  its 
validity — a  question  as  to  which  lawyers  and  courts 
might  differ.  A  law  might  be  so  palpably  unconstitu- 
tional as  to  be  so  clearly  void  as  to  leave  no  room  to  doubt 
its  invalidity.  In  the  latter  case  courts  have  held  that 
appointments  to  judicial  office  should  not  give  color  of 
right  to  exercise  the  powers  purported  by  such  uncon- 
stitutional law.  But  as  to  this  proposition  there  is  a 
conflict  in  the  authorities.  But  when  the  unconstitu- 
tionality or  invalidity  of  the  law  is  doubtful,  and  the 
officer  has  been  appointed  and  qualified,  and  has  dis- 
charged the  duties  pertaining  to  it  without  question,  as 
it  appears  from  the  record  Blazer  had,  litigants  in  his 
courts  should  be  protected — that  as  to  the  public  he 
should  be  held  a  de  facto  officer." 

The  justice  of  Lake  township  was  qualified,  upon 
proper  request  from  the  justice  of  Mazuma  township, 
to  preside  over  and  conduct  the  business  in  the  court  of 
the  latter  township.  Request  was  made  by  the  latter 
justice  for  the  former  justice  to  preside,  which  request 
was  complied  with ;  all  parties  assuming  the  request  to 
have  been  lawfully  made.  There  being  some  reasonable 
basis  for  such  assumption  of  regularity,  we  think  the 
justice  of  Lake  township  while  presiding  in  the  case 
against  petitioners  in  Mazuma  township  was  at  least  the 
de  facto  justice  of  that  court  for  the  time  being  and  his 
acts  in  question  valid. 

Had  petitioners  been  acquitted  instead  of  having 
been  convicted  upon  the  trial,  such  acquittal  would  have 
been  a  good  defense  to  any  further  prosecution  on  the 
same  charge. 

The  proceedings  are  dismissed. 
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Points  dpcJded 

[No.  1059] 
NEVADA  CONSOLIDATED  MINING  AND  MILLING 
COMPANY  (a  Corporation)  ,  Appellant,  v.  C.  R. 
LEWIS,  Respondent. 

1.  Fraudulent  CONveyamces  —  Sufficiency  of  Evidence  —  Good 

Faith. 

Evidence  held  to  support  a  flnding  tbat  a  mortgage  was  exe- 
i-iited  in  good  faltb,  without  Intent  on  the  part  of  either  party 
to  hinder,  defraud  or  delay  any  creditor  of  the  mortgagor. 

2.  JfOGWEHT  —  Equitable    Relief — Sufficiehct    of    Evidemce  — 

FbAUD  in   OSTAINinO  JUDOUEHT. 

Evidence.  !□  an  action  to  aet  Haldi>  a  default  Judgment  fore- 
L'lualug  a  mortgage  given  by  plaintiff  company  to  defendant,  od 
tlic  grouud  of  fraud  lu  obtaining  tbe  Judgment,  held  ButOcient 
to  support  a  finding  tbat  tbe  summons  and  complaint  were 
dnly  and  regularly  served  upon  tbe  company  In  the  fore- 
ciuHure  suit;  that  the  judgment  was  r^ularly  and  legally 
obtained;  and  tbat  defendant  bad  no  good  or  meritorious 
defense  thereto. 
Ji.  Corporations — .\Io8toaoes — Vaiioity — Estoppel  to  Attack. 

A  corporation  which  has  received  tbe  tteueflt  of  all  the 
mnuey  advanced  by  its  mortgagee  Is  not  In  a  position  to  ques- 
tliiii  the  good  faith  and  validity  of  the  transaction. 

4.  CORPORATIO.NS — -iNBOLVEJfCY EVIDENCE. 

Evidence  held  InBUfflcient  to  show  tbat  a  company  at  the 
Ilnie  of  eJcevutlng  a.  mortgage  was  insolvent. 

5.  JiTDOUENT  —  Equitable       Relief  —  Groukm  —  Mbeitokious 

Defense. 

A  court  of  equity  will  not,  as  a  general  rule,  set  aside  a 
Judgment  rwjularly  obtained  by  default,  In  tbe  at>sence  of  a 
showing  of  a  good  and  meritorious  defense  to  the  original 
action. 

41.    Jl-DGMENT — EqUlTARLE    ItELIEF GROt'NDS FRAUD    IN    ODTAINIKG 

Jt'DOUENT. 

A  court  of  equity  may  set  aside  a  default  judgment  where 
fraud  was  practiced  hi  the  very  matter  of  obtaining  tbe  Judg- 
ment, although  no  meritorious  defense  to  the  original  action 
was  shown;  since  In  such  case  the  fraud  is  regarded  as  hav- 
ing been  practiced  on  the  court  as  well  as  on  the  injured  party. 
7.  Ji'iwMENT — Equitable  Relief — Grounds — Fraud. 

Where  proper  service  was  had,  equity  will  not  set  aside  a 
default  Judgment  for  fraud  In  obtaining  It,  in  the  absence  of 
n  showing  of  a  meritorious  defense. 

.8.     JfDGUENT VaLIDITV IlLEQALITY  AS   TO   COUNSEL   FeES. 

That  coun!>ei  for  a  mortgagee,  who  was  a  director  of  tbe 
defendant  mortgagor,  tool:  a  Judgment  in  favor  of  himself  for 
counsel  fees  against  the  mortgagor,  did  not  invalidate  the  fore- 
closure Judgment,  though  the  judgment  for  counsel  fees  was 

void. 
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Argument  for  Appellant 
U.  MoBrraAQEB — Fobeclosube — JuDoUEriT — Action   to   Sit  Aside — 

IRBEOULARITIEB DEFECT  IN  PLEADING. 

Plaintiff  In  an  action  to  forecloee  a  mortgage  failed  to  file 
nnj-  affidavit  that  all  taxes  on  tbe  money  or  debts  secured  had 
been  paid,  as  required  by  Rev.  Laws,  3756.  wblch  also  pro- 
vided that  on  motion  of  defendant  the  court  should  stay 
proceedlngti  until  such  afildavlt  was  Qled  or  proof  of  paymeut 
of  such  taxes  made,  and  that  the  court,  before  entering  Judg- 
ment should  require  such  affidavit  or  proof.  Held,  In  the 
absence  of  a  provision  making  a  Judgment  void  for  failure  to 
comply  with  the  statute,  that  its  purpose  was  only  to  aid  in 
the  enforcement  of  other  tax  laws,  and  that,  as  the  objection 
went  neither  to  a  (juestlon  of  fraud  upon  the  court  nor  the 
defendant  morteapir,  It  was  not  ground  tor  setting  aside  a 
default  Judgment  therein. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  Washoe  County;  W.  H.  A.  Pike,  Judge. 

Action  to  set  aside  a  default  judgment  foreclosing  a 
mortgage  by  the  Nevada  Consolidated  Mining  and  Mill- 
ing Company  against  C.  R.  Lewis.  Judgment  for  defend- 
ant, and  motion  for  new  trial  denied,  and  plaintiif  appeals. 
Attirmed. 

The  facts  sufficiently  appear  in  the  opinion. 

Boyd  &  Salisbury,  for  Appellant: 

The  question  presented  by  this  case  and  the  question 
which  must  be  decided  by  this  court  in  disposing  of  this 
case  is:  Can  an  attorney,  who  is  at  the  time  a  director  of 
a  corporation  and  thus  occupying  a  fiduciary  position  as  a 
trustee  for  the  corporation  and  its  stockholders,  com- 
mence an  action  as  attorney  for  the  plaintiff  against  the 
corporation,  his  own  cestui  que  trust,  serve  the  process  on 
his  own  stenographer,  who  happens  to  be  the  secretary 
of  the  defendant  corporation,  without  notifying  any  other 
officer  or  stockholder  of  the  corporation  and  without 
allowing  the  corporation  an  opportunity  of  making  a 
defense,  and  then  take  a  judgment  by  default  against  the 
corporation  of  which  he  himself  is  a  trustee  and  also  take 
judgment  for  an  attorney's  fee  against  his  own  cestui  que 
trust  of  over  two  thousand  dollars,  even  though  he  knew 
the  corporation  had  local  attorneys  who  might  have  been 
notified  of  the  commencement  of  the  action,  and  who 
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mi^ht  have  been  given  an  opportunity  of  doinj?  the  same? 
It  win  doubtless  be  argued  by  the  respondent  that  it 
was  the  duty  of  the  plaintiff  in  this  case  to  absolutely 
prove  such  a  state  of  facts  in  order  to  obtain  a  decree 
setting  aside  the  default  and  allowing  the  defendant  cor- 
poration to  answer  as  would  show  the  court  absolutely 
that  in  the  trial  upon  the  merits  that  the  plaintiff  corpo- 
ration would  be  able  to  show  that  the  mortgage  was 
invalid  and  fraudulent  and  not  enforceable  against  the 
corporation.  With  this  position  we  do  not  agree,  and  it 
is  our  understanding  of  the  law  that  it  is  not  the  duty  of 
the  court  in  this  action  to  pass  upon  the  validity  of  the 
mortgage  executed  by  the  Nevada  Consolidated  Mining 
and  Milling  Company  to  C.  R.  Lewis  on  the  15th  day  of 
October,  1907,  but  that  it  is  only  the  duty  of  the  court  to 
ascertain  whether  or  not  such  fraud  existed  in  the  pro- 
curement of  judgment  of  foreclosure  as  to  warrant  the 
court  in  granting  the  prayer  of  the  complainant  herein 
and  in  allowing  the  defendant  in  the  foreclosure  suit  to 
make  its  defense  against  the  mortgage.  It  is  alleged  in 
the  complaint  herein  that  the  defendant  in  the  fore- 
closure suit  has  a  meritorious  defense  to  that  action 
which  it  was  prevented  from  making  by  the  surreptitious 
actions  of  Judge  Mack  and  Mrs,  A.  M.  Warren,  in  pro- 
curing the  default  of  the  corporation,  and  will  undoubt- 
edly be  argued  by  counsel  for  respondent  that,  unless  the 
court  finds  that  the  mortgage  referred  to  was  in  fact 
invalid,  it  is  the  duty  of  the  court  in  this  action  to  allow 
the  decree  of  foreclosure  to  stand,  even  though  there  was 
fraud  in  its  procurement.  We  submit  that  it  was  the 
duty  of  the  trial  court  to  pass  upon  the  question  of  the 
validity  of  the  mortgage,  but  upon  satisfactory  proof 
having  been  given  to  the  court  that  the  judgment  was 
procured  through  fraud  and  upon  the  defendant's  claim- 
ing to  have  a  meritorious  defense  and  insisting  upon  its 
right  to  present  such  defense,  that  then,  in  this  action, 
the  court  should  vacate  the  judgment  and  allow  the 
defendant  in  the  foreclosure  suit  the  right  to  present  its 
defense. 
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It  ia  laid  down  in  volume  3  of  Encyclopedia  of  Plead- 
ing and  Practice,  at  page  611,  that  in  bills  to  impeach 
decrees  the  fraud  alleged  is  the  point  in  issue  and  that 
such  fraud  must  be  established  by  proof  before  the 
propriety  of  the  decree  can  be  investigated,  and  that 
where  it  is  established  the  court  will  restore  the  parties 
to  their  former  situation  whatever  their  rights  may  be, 
and  at  page  629  of  the  same  volume  will  be  found  a  dis- 
cussion of  what  such  fraud  must  consist  of  in  order  to 
entitle  the  petitioner  to  the  relief  sought. 

Cook  on  Corporations,  in  vol.  2,  sec.  656,  lays  down  a 
rule  that  a  stockholder  in  a  corporation  that  has  exe- 
cuted a  fraudulent  note  has  such  an  interest  that  he  will 
be  permitted  to  intervene  and  defend  a  suit  on  the  note 
where  he  alleges  that  the  note  is  fraudulent,  and  it  is 
well  settled  that  contracts  between  corporations  having 
only  the  same  directors  in  common  are  subject  to  being 
declared  invalid,  and  that  a  mortgage  by  an  insolvent 
corporation  to  a  creditor  corporation,  the  two  corpora- 
tions having  a  majority  of  their  directors  in  common, 
may  be  declared  to  be  illegal. 

The  appellant  submits  that  it  is  the  duty  of  this  court 
in  this  action  to  find  that  there  was  fraud  in  the  pro- 
curement of  the  default  and  judgment  on  the  part  of 
C.  E.  Mack  and  Mrs.  A,  M.  Warren,  but  not  necessarily 
to  find  in  addition  to  that  fact  that  the  defense  claimed 
by  the  plaintiif  in  this  action  to  exist  in  its  behalf  must 
absolutely  prevail,  because  that  is  the  very  question 
which  will  be  litigated  in  the  action  upon  the  foreclosure 
of  the  mortgage  after  the  court  has  in  this  action  ren- 
dered its  decree  permitting  the  Nevada  Consolidated 
Mining  and  Milling  Company  to  file  its  answer  to  thu 
foreclosure  suit.  In  this  action  it  is  only  necessary  for 
the  court  to  find  that  the  plaintiff  herein  has  some 
defense  which  it  desires  to  set  up  to  the  foreclosure  of 
the  mortgage,  and  which  is  not  frivolous.  Upon  this 
proposition  we  refer  the  court  to  volume  6  of  Encyclope- 
dia of  Pleading  and  Practice,  page  188,  where  it  is  laid 
down  that  the  examination  by  the  court  in  an  action  of 


,,GoogIc 


504  Nevada  Con.  M.  Ck).  v.  Lewis     [34th  Nev. 

Ar^ment  for  Appellant 

thia  kind  is  only  for  the  purpose  of  determining  whether 
or  not  the  defense  claimed  to  exist  on  behalf  of  the  party 
against  whom  the  judgment  has  been  taken,  is  frivolous, 
and  not  to  ascertain  whether  such  defense  will  prevail 
if  established  on  new  trial  of  the  first  action. 

Whether  or  not  this  court  may  feel  disposed  to  hold 
that  the  defense  alleged  by  the  plaintiff  to  exist  in  its 
behalf  against  the  mortgage  is  a  good  defense  or  not, 
this  court  must  of  necessity  hold  that  the  Nevada  Con- 
solidated Mining  and  Milling  Company  did  have  and 
does  have  a  defense  against  the  mortgage  which  is  not 
frivolous  and  one  which  it  should  be  permitted  to  set 
up  at  least  against  a  part  of  the  cause  of  action  con- 
tained in  the  complaint  brought  for  the  foreclosure  of 
the  mortgage,  namely,  as  to  the  demand  of  the  attorney's 
fee  of  over  $2,100  made  by  Judge  Mack  while  acting  as 
attorney  for  plaintiff  in  the  foreclosure  suit  and  while 
still  a  director  in  the  corporation  against  which  he 
brings  an  action.  It  is  our  view  that  this  spurt  must 
hold  that  the  Nevada  Consolidated  MiningMnd  Milling 
Company  is  entitled  to  set  up  its  defense  to  at  least 
S2,100  of  the  amount  claimed  by  the  plaintiff  in  the  fore- 
closure suit,  and,  when  the  court  finds  that  the  plaintiff 
in  this  action  has  a  defense  to  even  a  part  of  the  demand 
contained  in  the  complaint  in  the  foreclosure  suit,  it  will 
be  the  duty  of  this  court  to  open  the  default  and  set 
aside  and  enjoin  the  collection  of  the  judgment  until  the 
defendant  in  the  foreclosure  suit  has  had  a  chance  to 
file  its  answer  and  make  its  defense  therein. 

The  essential  element  to  be  proved  in  a  case  of  this 
kind  is  the  fraud  in  the  procurement  of  the  judgment 
which  is  extrinsic  to  the  judgment,  and  a  calm  consider- 
ation of  the  reasons  which  lead  to  the  rule  must  be  suf- 
ficient to  convince  the  court  that  such  must  necessarily 
be  the  rule.  The  purpose  of  relief,  such  as  is  sought 
here,  is  to  put  the  parties  back  in  the  position  where 
they  were  before  one  party  was  defrauded  of  his  right 
to  make  a  defense.    It  is  a  primary  principle  that  the 
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processes  of  courts  are  designed  to  allow  a  defendant  to 
present  his  defense  and  to  have  his  day  in  court,  and 
when  circumstances  are  called  to  the  attention  of  the 
court  which  show  conclusively  that  the  defendant  was 
deprived  of  his  day  in  court,  which  is  deprived  him  by 
the  fraud  of  plaintiff,  it  naturally  appears  to  the  court 
that  the  processes  of  the  court  have  been  trifled  with  and 
that  the  very  ends  for  which  courts  are  organized  have 
been  subverted. 

Mack  &  Green,  for  Respondent : 

The  burden  of  proof  was  upon  the  plaintiif  to  prove 
by  clear,  satisfactory  and  convincing  evidence  the  exist-  ■ 
ence  of  the  alleged  fraud.    (20  Cyc.  108.) 

To  establish  the  existence  of  a  "meritorious  defense" 
to  the  former  action,  it  is  incumbent  upon  plaintiff  to 
successfully  attack  its  own  instrument  in  writing  under 
seal  of  the  corporation  and  executed  by  its  regularly 
constituted  officers,  for  otherwise  there  would  be  no 
meritorious  defense.  The  corporation  could  impeach  its 
own  instrument  only  by  clear,  positive  and  unequivocal 
evidence.     (17  Cyc.  775.) 

It  is  stated  in  appellant's  brief  that  "this  court  must 
bear  in  mind  that  this  was  not  a  suit  to  try  the  merits 
of  the  foreclosure  of  this  mortgage,  and  not  a  suit 
brought  to  determine  thevalidityof  the  mortgage  itself." 
And  it  is  insisted  throughout  the  brief  that  the  existence 
of  the  meritorious  defense  is  not  an  essential  prerequi- 
site to  a  reversal  of  the  judgment  on  this  appeal.  Upon 
this  point  we  entirely  disagree  with  counsel  for  appel- 
lant. Courts  do  not  do  idle  things.  They  are  not  con- 
stituted and  established  for  the  purpose  of  trying  merely 
moot  cases.  As  we  will  hereafter  show,  the  authorities 
all  agree  that  the  judgment  cannot  be  disturbed  in  a 
case  such  as  this,  unless  the  existence  of  a  meritorious 
defense  is  both  pleaded  and  proven.  The  corporation 
could  not  be  defrauded  unless  it  suffered  some  injury  or 
had  some  right  or  thing  of  which  it  was  deprived.    The 
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admission  that  it  has  no  meritorious  defense  is  an  admis- 
sion that  no  fraud  was  committed,  no  matter  what 
irregularities  inhered  in  the  proceedings. 

After  a  very  dihgent  search  we  have  been  unable  to 
find  a  single  case  which  is  authority  for  the  proposition 
that  the  service  in  this  case  was  irregular,  and  counsel 
for  appellant  cited  none.  (Sckaeffer  v.  Phoenix  Brew- 
ing Company,  4  Mo.  App.  115 ;  Thompson  v.  Pfeiffer,  60 
Kan.  409;  56  Pac.  763.) 

There  is  not  the  slightest  evidence  of  any  bad  faith 
in  the  transaction  ^t  bar,  but  even  if  the  mortgage  did 
constitute  a  fraudulent  preference,  it  would  be  perfectly 
good  between  the  corporation  and  Lewis  and  would 
transfer  a  good  and  sufficient  title  as  between  the  par- 
ties to  it,  and  it  could  only  be  attacked  by  a  creditor  who 
was  injured  by  the  alleged  preference.  (64  Am.  St.  Rep. 
251;  20  Cyc.  419;  14  Am.  &  Eng.  Ency.  Law,  314,  332; 
First  National  Bank  v.  Eastman,  77  Pac.  1043 ;  144  Cal. 
487;  103  Am.  St.  Rep.  95.) 

It  has  been  always  and  universally  held  that  in  a  suit 
to  set  aside  a  judgment  the  plaintiff  must  not  only  plead 
but  prove  a  good  defense  on  the  merits.  Equity  will  not 
grant  relief  against  a  judgment  unless  there  is  a  meri- 
torious defense  to  the  action  in  which  the  judgment  was 
rendered.  (Lawson  v.  Bettison,  7  Ark.  401 ;  Gibson's 
Administrator  v.  Armstrong,  32  Ark.  438;  Rotan  v. 
Springer,  52  Ark.  80;  12  S.  W.  156;  Combs  v.  Hamlin 
Wizard  Oil  Co.,  58  111.  App.  123 ;  Way  v.  Lamb,  15  Iowa, 
79 ;  Steioard  v.  Brooks,  62  Miss.  492 ;  Gode  v.  Loughran, 
18  Neb.  392;  Spooner  v.  Leland.  5  R.  I.  348;  Seay  v. 
Hughes,  37  Tenn.  155 ;  Freeman  v.  Miller,  53  Tex.  372 ; 
Wright  V.  Eaton,  7  Wis.  595;  Rogan  v.  Eads,  101  III. 
App.  509 ;  Meyer  v.  Wilson,  76  N.  E.  748 ;  Nichols  v.  Vick, 
69  N.  W.  951 ;  McBride  v.  Wakefield,  78  N.  W.  713 ;  Dor- 
ivart  V.  Trover,  96  N.  W.  116;  Bakers  Union  v.  Landis, 
106  N.  W.  973 ;  Handley  v.  Jackson,  50  Pac.  915 ;  State 
V.  Lockhart,  52  Pac.  315 ;  Collier  v.  Parrish,  41  South. 
772 ;  Reed  v.  Bank  of  Ukiah,  148  Cal.  96 ;  Emerson  v. 
Gran.  63  A.  (Del.  Ch.)  768;    Tompkins  v.  Lang,  74  111. 
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App.  500;  Berg  v.  Commercial  National  Bank,  84  111. 
App.  614;  Pierson  v.  Lind,  101  III.  App.  624.) 

By  the  Court,  NoECBOSS,  J. : 

This  is  ah  action  to  set  aside  a  default  judgment  and 
decree  foreclosing  a  certain  mortgage  in  an  action  brought 
by  the  said  C.  R.  Lewis  as  plaintiff  against  the  said 
Nevada  Consolidated  Mining  and  Milling  Company  as 
defendant.  From  the  judgment  in  favor  of  the  defend- 
ant, Lewis,  and  from  an  order  denying  a  motion  for  a 
new  trial,  plaintiff  has  appealed. 

On  the  15th  day  of  October,  1907,  the  said  Nevada  Con- 
solidated Mining  and  Milling  Company  borrowed  from  the 
said  Lewis  the  aura  of  $41,547.60.  and  as  security  there- 
for gave  its  promissory  note  payable  one  year  after  date 
with  interest  thereon  at  the  rate  of  one  per  cent  per 
month,  and  as  further  security  made  and  executed  a  cer- 
tain mortgage  on  certain  mill-sites  and  property  belonging 
to  the  said  mining  company.  Action  was  brought  to 
foreclose  the  said  mortgage  on  the  24th  day  of  October, 
1908.  In  the  foreclosure  suit  the  law  firm  of  Mack  & 
Green  appeared  as  attorneys  for  the  plaintiff,  Lewis. 
Summons  was  served  upon  Mrs.  A,  M.  Warren,  secretary 
and  resident  agent  of  the  company.  The  defendant  min- 
ing company  having  failed  to  appear  or  answer  the  com- 
plaint, default  was  entered,  and  subsequently  proof  was 
heard  before  the  court  and  the  judgment  and  decree  of 
foreclosure  ordered  entered  in  the  action. 

At  the  time  the  mortgage  was  executed,  Richard  Kir- 
man  was  president  of  the  said  mining  company  and  also 
president  of  the  Farmers'  and  Merchants'  National  Bank 
of  Reno.  C.  E.  Mack,  one  of  the  members  of  the  said  law 
firm  of  Mack  &  Green,  was  a  director  and  vice-president 
of  the  said  mining  company  and  also  a  director  of  the  said 
bank.  The  said  C.  E.  Mack  was  also  a  director  of  the  said 
bank  and  the  said  mining  company  at  the  time  the  action 
was  brought  to  foreclose  the  mortgage,  but  had  resigned 
the  vice-presidency  of  the  mining  corapany  some  months 
previous.     The  said  Mrs.  A.  M.  Warren  was  at  the  time 
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of  the  execution  of  the  said  mortgage  and  at  the  time  of 
service  upon  her  of  the  summons  in  the  foreclosure  pro- 
ceedings a  director  of  said  mining  company  and  also  a 
stockholder  in  said  bank,  and  also  at  all  said  times  a  clerk 
and  stenographer  in  the  office  of  the  said  law  firm  of 
Mack  &  Green.  It  appears  that  the  said  Mack  and  the 
said  Warren  were  the  only  directors  of  the  company  in 
the  State  of  Nevada  at  the  time  the  foreclosure  suit  was 
instituted.  No  notice  was  given  to  any  of  the  other 
directors  or  stockholders  in  the  mining  company  of  the 
foreclosure  proceedings-  For  some  time  prior  to  the 
foreclosure  suit  James  T.  Boyd  and  A.  N.  Salisbury, 
attorneys,  had  appeared  in  several  cases  as  attorneys  for 
the  said  Nevada  Consolidated  Mining  and  Milling  Com- 
pany and  were  representing  the  interests  of  certain 
eastern  stockholders  and  creditors  of  the  said  mining 
company.  The  said  Boyd  &  Salisbury  were  never  regu- 
larly employed  as  attorneys  for  the  mining  company  by 
the  directors  thereof  prior  to  the  foreclosure  proceedings, 
but  were  employed  in  such  capacity  by  W.  L.  Stevenson, 
the  managing  director  of  the  company. 

The  said  C.  E.  Mack  and  the  said  Mrs.  A.  M.  Warren 
were  both  aware  of  the  fact  that  the  said  Boyd  &  Salis- 
bury had  appeared  in  litigation  as  attorneys  for  the  said 
mining  company,  and  also  that  they  had  represented  the 
interests  of  certain  eastern  stockholders  and  creditors  of 
the  said  company.  The  reason  stated  why  no  notice  of 
the  foreclosure  suit  was  given  to  the  said  Boyd  &  Salis- 
bury or  to  any  one  else  by  the  said  C.  E.  Mack  or  Mrs. 
A.  M,  Warren  was  that  the  said  Boyd  &  Salisbury  were 
not  regarded  by  them  as  attorneys  for  the  said  mining 
company,  and  further  that  they  did  not  consider  that  the 
company  had  any  defense  to  the  action,  and  that  W.  L. 
Stevenson,  the  managing  director  of  the  company,  had 
advised  Lewis  that  the  company  could  not  longer  keep 
the  mill  insured  or  maintain  a  watchman  and  that  he 
(Lewis)  would  have  to  protect  his  own  interests. 

It  appears  that  the  said  Boyd  &  Salisbury  learned  of 
the  order  of  the  court  for  a  foreclosure  decree  prior  to 


,,GoogIc 


July,  1912]    Nevada  Con.  M.  Co.  v.  Lewis  609 

OpInioD  of  the  Court — Norcrow,  J. 

the  signinK  thereof  by  the  district  judge,  and  appeared 
before  the  judge  and  objected  to  the  signing  of  the  same. 
The  said  C.  E.  Mack  upon  being  informed  of  such  objec- 
tion notified  Messrs.  Boyd  &  Salisbury  that  they  were  not 
attorneys  for  the  said  mining  company  and  would  not  be 
recognized  by  the  company  as  such  attorneys.  There- 
upon said  Boyd  &  Salisbury  notified  the  eastern  stock- 
holders whom  they  represented,  and  were  subsequently 
directed  by  them  to  take  proceedings  to  protect  the  inter- 
ests of  such  eastern  stockholders  and  creditors.  Subse- 
quently and  upon  the  28th  day  of  December,  1908,  a 
stockholders'  meeting  of  the  said  mining  company  was 
duly  held,  at  which  meeting  James  T.  Boyd,  R.  H.  Cowles. 
Paulding  Famhara,  A,  N.  Salisbury,  and  G.  Landers  were 
elected  directors  of  the  company.  Subsequently  and  on 
the  same  day  a  meeting  of  the  said  directors  was  held, 
at  which  meeting  the  said  R.  H.  Cowles  was  elected  pres- 
ident and  a  motion  was  made  and  carried  "that  James  T. 
Boyd  and  A.  N.  Salisbury  be  employed  as  attorneys  to 
take  all  steps  necessary  to  protect  litigation  commenced 
by  C.  R.  Lewis."  In  pursuance  of  said  motion  and  the 
employment  of  the  said  Boyd  &  Salisbury  as  attorneys, 
this  action  to  set  aside  the  said  decree  of  foreclosure  was 
instituted. 

The  basis  of  the  action  was  fraud  in  the  procuring  of 
the  judgment.  The  principal  allegations  in  the  com- 
plaint other  than  those  relative  to  the  manner  of  service 
upon  which  plaintiff  relied  in  part  for  a  judgment  set- 
ting aside  the  decree  of  foreclosure  were  as  follows: 
"That  on  or  about  the  1st  of  October,  1907,  the  plaintiff 
herein  was  in  an  insolvent  condition,  and  had  been 
insolvent  for  some  time  prior  to  said  1st  day  of  October, 
and  of  which  fact  the  directors  of  said  plaintiff  were 
fully  aware,  and  of  which  fact  the  Farmers'  and  Mer- 
chants' National  Bank  was  also  aware.  That  on  or 
about  the  10th  day  of  October,  1907,  the  said  C.  E.  Mack, 
W.  L.  Stevenson,  R.  Kirman,  and  Mrs.  A.  M.  Warren 
held  a  meeting  of  the  directors  of  the  plaintiff  herein, 
and  directed  that  the  plaintiff  corporation  borrow  from 
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C.  R.  Lewis  the  sum  of  $41,547.60,  and  to  give  its  note 
and  mortgage  therefor,  with  interest  on  said  sum  from 
date  until  paid.  That  thereafter,  to  wit,  on  the  15th  day 
of  October,  1907,  the  said  R.  Kirman,  as  president,  and 
the  said  A.  M.  Warren,  as  secretary,  made  and  executed 
the  said  note  as  directed  by  the  directors,  for  the  sum 
of  141,547.60  to  the  said  C.  R.  Lewis,  and  at  the  same 
time,  and  as  security  for  said  note,  made  and  executed 
a  mortgage,  upon  the  quartz  mill  of  the  plaintiff  herein, 
situated  near  the  town  of  Wadsworth,  State  of  Nevada, 
and  estimated  to  be  of  the  value  of  $200,000.  That  the 
only  meeting  of  the  stockholders  ever  held  by  said  cor- 
poration, except  the  one  hereinafter  mentioned,  was  held 
on  the  25th  day  of  May,  1906,  at  which  meeting  the  said 
R.  Kirman  was  elected  a  director  and  president,  C.  E. 
Mack  a  director  and  vice-president,  A.  M.  Warren  a 
director  and  secretary  and  treasurer,  and  W.  L.  Steven- 
son managing  director.  That  the  stockholders  and  cre:j- 
itors  were  not  informed  of  the  amount  of  indebtedness 
owed  by  this  plaintiff,  nor  were  the  creditors  and  stock- 
holders ever  informed  of  any  intention  of  the  said  direct- 
ors to  make  and  execute  a  mortgage  to  thesaid  C.  R.  Lewis, 
until  long  after  the  same  had  been  made  and  executed  to 
the  said  0.  R.  Lewis,  and  the  same  was  made,  executed 
and  delivered  without  the  knowledge  or  consent  of  the 
stockholders  or  creditors,  except  such  as  were  directors 
of  the  plaintiff  corporation  herein.  That  at  the  time  the 
said  note  and  mortgage  was  made  and  executed,  the  said 
Nevada  Consolidated  Mining  and  Milling  Company  was 
insolvent,  and  was  unable  to  pay  its  debts  to  its  various 
and  different  creditors,  and  of  this  fact  the  Farmers' 
and  Merchants'  National  Bank  of  Reno,  Nevada,  and 
its  board  of  directors  and  C.  E.  Mack,  R.  Kirman,  A.  M. 
Warren,  and  W.  L.  Stevenson  had  full  knowledge.  That 
plaintiff  is  informed  and  believes,  and  upon  such  infor- 
mation and  belief  alleges  the  fact  to  be,  that  the  said 
mortgage  was  made  and  executed  to  said  C.  R.  Lewis 
for  the  benefit  and  for  the  purpose  of  securing  the 
Farmers'  and  Merchants'  National  Bank,  and  that  the 
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said  mortgajre  was  ^ven  in  trutii  and  in  fact,  to  the 
Farmers'  and  Merchants'  National  Bank  under  the  name 
of  C.  R.  Lewis,  and  for  the  purpose  of  preventing  the 
said  Farmers'  and  Merchants'  National  Bank  and  C.  E. 
Mack  and  R.  Kirman  from  any  loss  or  liability.  That 
the  said  Farmers'  and  Merchants'  National  Bank  and 
the  said  C.  E.  Mack  and  R.  Kirman  entered  into  an 
agreement  whereby  the  said  Farmers'  and  Merchants' 
National  Bank  would  receive  security  for  all  indebted- 
ness that  might  be  and  was  due  to  said  bank  from  the 
plaintiff  herein  by  having  the  said  C.  E.  Mack,  R.  Kir- 
man, W.  L.  Stevenson,  and  Mrs.  A.  M,  Warren  make 
and  execute  said  mortgage  to  said  C.  R.  Lewis  for  the 
purpose  of  securing  the  same,  and  that  all  the  property 
of  the  Nevada  Consolidated  Mining  and  Milling  Com- 
pany of  any  value  would  be  pledged  and  mortgaged  for 
the  benefit  of  the  Farmers'  and  Merchants'  National 
Bank,  and  that  the  other  creditors  holding  claims  against 
the  Nevada  Consolidated  Mining  and  MilHng  Company, 
amounting  to  the  sum  of  about  $550,000,  would  be 
unable  to  have  any  property  sold  or  applied  to  the 
payment  of  their  indebtedness  unless  they  first  paid 
the  indebtedness  due  to  the  Farmers'  and  Merchants' 
National  Bank.  That  plaintiff  is  informed  and  believes, 
and  upon  such  information  and  belief  alleges  the  fact 
to  be,  that  the  said  mortgage  was  made  and  executed 
to  said  bank  to  secure  a  preexisting  debt  due  to  said 
bank,  and  also  to  relieve  the  said  R.  Kirman  and  C.  E. 
Mack  of  any  liability,  personal  to  themselves  in  regard 
to  said  indebtedness.  That  plaintiff  is  informed  and 
believes,  and  upon  such  information  and  belief  alleges 
the  fact  to  be,  that  the  said  R.  Kirman,  C.  E.  Mack,  and 
Mrs.  A.  M.  Warren,  as  directors  and  officers  of  the  plain- 
tiff herein,  failed  and  neglected  to  give  any  other  credit- 
ors, or  the  eastern  stockholders  of  the  said  corporation, 
any  information  of  the  condition  of  affairs  of  said 
corporation,  or  the  amount  of  its  indebtedness,  and 
neglected,  failed  and  refused,  at  any  time  prior  to  the 
execution  of  said  note  and  mortgage,  and  for  a  long  time 
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thereafter,  to  inform  the  stockholders  of  the  execution 
of  the  said  note  and  mortgage,  or  of  the  condition  of  the 
affairs  of  this  plaintiff.  That  the  board  of  directors  of 
this  plaintiff  failed,  neglected,  and  refused  to  call  a 
meeting  of  the  stockholders  of  this  plaintiflT,  annual  or 
otherwise,  for  the  purpose  of  informing  said  stockhold- 
ers of  the  condition  of  the  plaintiff's  affairs,  or  to 
elect  a  new  board  of  directors  at  the  expiration  of  the 
term  of  office  of  the  said  Mack,  Kirman,  Stevenson,  and 
Warren,  as  directors  of  this  plaintiff.  That  after  the 
execution  of  said  note  and  mortgage,  the  said  R.  Kirman 
resigned  as  president  and  director  of  the  said  Nevada 
Consolidated  Mining  and  Milling  Company,  and  that 
since  said  date  the  said  R.  Kirman  has  ceased  to  be  an 
officer  of  said  corporation." 

The  following  findings,  among  others,  were  made  by 
the  trial  court  in  this  cause :  "That  on  said  15th  day  of 
October,  1907,  defendant,  C.  R.  Lewis,  paid  to  plaintiff, 
Nevada  Consolidated  Mining  and  Milling  Company,  in 
consideration  of  the  making,  execution,  and  delivery  of 
said  promissory  note  and  mortgage,  thesum  of  ^1,547.60. 
That  said  mortgage  was  made  by  plaintiff  in  good  faith 
and  in  consideration  of  a  then  present  advance  to  it  of 
the  said  sum  of  $41,547.60  and  without  any  intent, 
purpose,  or  design  on  the  part  of  said  corporation  to 
hinder,  delay,  or  defraud  any  creditor  or  creditors  of 
said  corporation.  That  said  loan  was  made  and 
secured  by  said  corporation  for  the  purpose  of  pay- 
ing its  then  pressing  obligations,  and  the  whole 
amount  of  said  $41,547.60  was  received  and  used  by 
said  corporation  in  the  payment  of  its  just  obliga- 
tions. That  said  loan  was  made  by  said  defendant, 
C.  R.  Lewis,  in  good  faith  and  in  consideration  of  the 
then  present  advance  to  said  corporation  of  the  full  sum 
of  $41,547.60,  the  consideration  therein  expressed,  and 
the  said  promissory  note  and  mortgage  and  each  of  them 
was  taken  and  received  in  good  faith  by  the  said  defend- 
ant, C.  R.  Lewis,  and  without  any  intent,  purpose  or 
design  on  the  part  of  said  defendant,  C.  R.  Lewis,  to 
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c'efraud  said  corporation  or  to  hinder,  delay,  or  defraud 
anycreditor  or  creditors  of  said  corporation.  *  •  •  That 
at  the  time  of  the  service  of  aaid  summons  on  said  A.  M. 
Warren  as  secretary  of  said  corporation,  the  said  A.  M. 
Warren  was  the  only  officer  or  agent  of  said  corporation 
within  the  State  of  Nevada  upon  whom  service  of  the 
summons  in  said  action  could  be  lawfully  made,  and  the 
said  summons  and  complaint  were  duly  and  regularly 
served  upon  said  secretary.  That  said  C.  R.  Lewis, 
defendant  herein,  plaintiff  therein,  did  not  commit  any 
fraud  upon  said  corporation  or  its  stockholders  and 
creditors  in  the  institution  or  commencement  of  said 
suit,  or  in  securing  service  of  the  summons  therein  on 
said  A.  M.  Warren.  That  said  plaintiff,  Nevada  Con- 
solidated Mining  and  Milling  Company,  did  not  have  on 
the  7th  day  of  November,  1908,  and  has  not  now,  any 
good,  sufficient,  or  meritorious  defense  to  the  said  action, 
and  the  said  judgment  was  regularly,  legally,  and  fairly 
obtained  against  said  corporation  by  defendant  herein." 

There  appears  to  be  sufficient  evidence  in  the  record 
to  support  these  findings.  The  testimony  is  uncontra- 
dicted that  the  said  C.  R.  Lewis  loaned  the  Nevada  Con- 
solidated Mining  and  Milling  Company  from  his  own 
personal  funds  the  sum  which  was  secured  by  the  mort- 
gage in  question.  It  is  not  disputed  that  the  mining 
company  actually  received  this  amount  of  money  and 
disbursed  the  same  in  liquidating  certain  pressing  indebt- 
edness existing  at  the  time  the  mortgage  was  executed. 
It  appears  from  the  evidence  that  at  the  time  this  loan 
was  secured  about  $7,000  was  due  on  account  of  labor, 
and  that  unless  the  amount  was  immediately  paid  liens 
therefor  would  be  filed.  Notes  were  also  due  to  the  said 
Farmers'  and  Merchants'  National  Bank,  aggregating 
about  $25,000,  and  that  the  bank  was  pressing  the  com- 
pany for  payment.  Other  claims  aggregating  several 
thousand  dollars  were  also  due  and  payable,  for  a  por- 
tion of  which  the  said  bank  had  accepted  drafts,  and 
was  holding  the  mining  company  for  payment. 

Immediately  upon  the  execution  of  the  mortgage  the 
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same  was  recorded  in  the  office  of  the  recorder  of 
Washoe  County,  and  its  existence  was  known  by  all 
of  the  directors  of  the  company.  Interest  on  the 
mortgage  was  paid  monthly  excepting  for  the  last  two 
or  three  months  prior  to  the  foreclosure.  The  evi- 
dence also  shows  that  the  existence  of  the  mortgage 
was  known  to  the  eastern  stockholders  and  also  to  the 
said  Boyd  &  Salisbury  for  some  months  at  least  before 
the  foreclosure.  The  evidence  also  shows  that  prior  to 
the  institution  of  the  suit  to  foreclose  the  mortgage  an 
effort  was  being  made  principally  by  the  eastern  stock- 
holders and  creditors  to  effect  some  readjustment  of  the 
fiscal  affairs  of  the  company  which  at  that  time  disclosed 
liabilities  aggregating  more  than  a  million  dollars.  The 
representatives  of  the  eastern  stockholders  and  creditors 
were  demanding  that  the  preference  secured  by  the 
Lewis  mortgage  be  surrendered,  but  this  request  was  at 
all  times  refused. 

We  have  been  unable  to  find  anything  in  the  record 
showing  that  the  mining  company  has  any  meritorious 
defense  to  the  Lewis  mortgage.  Indeed,  we  do  not 
understand  counsel  for  appellant  to  contend  that  they 
have  made  any  such  showing.  They  lay  stress  upon  the 
contention  that  the  effect  of  the  mortgage  was  to  give 
a  preference  to  certain  creditors,  particularly  to  the 
Farmers'  and  Merchants'  National  Bank  in  which  all  of 
the  directors  of  the  mining  company,  excepting  the 
managing  director,  Stevenson,  were  largely  interested ; 
but  no  authorities  have  been  cited  holding  that  the  giv- 
ing of  such  a  preference  is  in  itself  fraudulent  or  would 
constitute  a  defense  to  foreclosure. 

The  company,  having  received  the  benefit  of  all  the 
money  advanced  by  Lewis,  is  not  now,  we  think,  in  posi- 
tion to  question  the  transaction.  According  to  the  evi-  . 
dence,  the  managing  director,  Stevenson,  was  the  one 
most  anxious  to  negotiate  this  loan,  as  the  bank  had 
refused  to  advance  any  more  money  to  the  company,  and 
v/as  demanding  settlement  of  its  claims.  Stevenson  had 
no  interest  in  the  bank  and  was  solely  interested  in  the 
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welfare  of  the  mining  company.  It  would  seem  that  at 
the  time  the  mortgage  waa  executed  Stevenson  was  of 
the  opinion  that,  if  a  loan  could  be  negotiated  sufficient 
to  meet  the  then  pressing  demands,  the  company  would 
be  able  to  successfully  carry  out  the  large  enterprise  it 
had  undertaken.  The  court  below  found  no  fraud  in  the 
circumstances  surrounding  the  execution  of  the  mort- 
gage, and  there  is  nothing  in  the  evidence  whatever  to 
show  that  Lewis  had  any  knowledge  of  the  fiscal  affairs 
of  the  mining  company,  or  that  he  acted  otherwise  than 
in  good  faith  in  making  the  loan  to  the  company.  The 
evidence  shows  that  Lewis  and  Kirman,  the  president  of 
the  bank,  were  associated  together  in  the  farming  and 
cattle  business;  but  this  fact  alone  is  not  sufficient  to 
indicate  any  ulterior  motive  upon  the  part  of  Lewis  in 
making  the  loan.  At  the  time  the  money  was  borrowed 
by  the  mining  company  from  Lewis,  the  said  mining 
company  was  indebted  to  the  said  Kirman,  Mack,  and 
Warren  in  a  sum  exceeding  $80,000,  and  to  the  said 
W.  L.  Stevenson  in  a  sum  exceeding  $100,000 ;  but  none 
of  the  money  borrowed  went  to  discharge  any  of  the 
personal  claims  of  the  directors. 

Counsel  for  appellant  contend  that  the  evidence  shows 
that  on  the  date  the  mortgage  was  executed  the  mining 
company  was  insolvent  and  that  this  fact  was  known 
to  the  directors.  The  witness  Salisbury  testified  rela- 
tive to  a  conversation  which  he  had  with  the  said  Kir- 
man in  September,  1907,  as  follows:  "The  conversation 
was  quite  a  lengthy  one,  and  I  cannot  give  the  whole  of 
it ;  but  the  gist  of  it  was  at  that  time  that  the  company 
was  bankrupt.  Mr.  Kirman  informed  me  at  that  time 
that  during  the  absence  of  Mr.  Stevenson  and  myself  in 
the  east  that  Mr.  Haskal,  who  was  acting  as  the  book- 
keeper and  auditor,  had  been  drawing  drafts  on  the 
Farmers'  and  Merchants'  National  Bank  on  behalf  of  the 
company,  without  funds  there  to  meet  them  with,  and  that 
in  a  number  of  instances  the  Farmers'  and  Merchants' 
Bank  had  refused  payment  to  the  company,  and  that  he 
had  on  quite  a  number  of  occasions  warned  Mr.  Haskal 
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rot  to  draw  any  more  drafts  on  behalf  of  the  company, 
and  even  warned  him  if  he  did  he  would  probably  be  met 
with  a  criminal  prosecution.  He  stated  that  at  that  time 
some  of  the  drafts,  I  believe,  and  some  of  the  vouchers, 
were  for  the  purpose  of  meeting  the  pay-rolls,  and  that 
the  pay-rolls  were  unpaid.  The  pay-rolls  were  unpaid, 
because  when  I  was  east  I  saw  advices  which  Mr.  Stev- 
enson received  from  the  National  City  Bank  with  respect 
to  them,  and  that  they  were  wanting  money  in  Reno  for 
the  purpose  of  meeting  the  pay-rolls.  That  was  in  the 
months  of  July  and  August,  1907." 

Relative  to  the  negotiations  of  the  Lewis  mortgage  and 
the  condition  of  the  affairs  of  the  mining  company  at 
that  time,  we  quote  the  following  extracts  from  the  testi- 
mony of  the  witness  Kirman : 

"Q.  Who  was  it  went  about  raising  the  money? 
A.  First  it  was  Stevenson.  I  told  him  I  thought  I  could 
raise  it. 

"Q.  He  came  to  you?    A,  He  came  to  me  first. 

"Q.  Then  where  did  he  go  to?  Whom  did  you  go  to? 
A.  Well,  I  spoke  to  several  people  about  it  in  our  own 
crowd,  that  is  in  the  company,  namely.  Judge  Mack, 
Mrs.  Warren,  and  possibly  one  or  two  other  people,  I 
don't  recall  the  names,  and  we  did  not  feel  at  that  time, 
having  put  up  so  much  money,  that  we  could  interfere 
with  our  other  business  by  putting  up  more  than  we  had 
already  put  up.  Then  I  looked  on  the  outside  to  get 
money.  And  I  went  to  Mr.  Lewis,  and  I  assured  him, 
if  he  would  make  that  loan,  to  go  down  there  with 
Stevenson  this  way,  I  told  him,  'Charley,  it  is  a  good 
chance  to  make  a  loan  at  a  good  rate  of  interest,'  and 
Charley,  when  he  had  seen  the  mill,  knew  it  was  all 
right. 

"Q.  Lewis  had  seen  it?  A.  Yes,  sir;  he  had  seen  it 
by  reason  of  making  a  trip  there  once.  I  was  going  on 
business,  and  he  went  with  me  because  he  had  nothing 
else  to  do  at  that  time,  and  saw  the  mill.  I  said:  'I 
know  all  about  it.  It  is  good  for  $41,000,  and  besides 
the  company  itself,  the  company  is  good  without  a  mort- 
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gage ;  but  I  want  you  to  have  it  to  make  yourself  secure 
and  feel  all  right.'  And  he  agreed  to  put  the  money 
up,  and  he  did  put  it  up.  *  *  * 

"Q.  Do  you  know  of  any  pressing  indebtedness  other 
than  that  that  was  included  in  the  mortgage?  A.  Abso- 
lutely none.  In  fact,  when  I  notified  Mr.  McCone  of  the 
Nevada  Engineering  Works  that  the  mortgage  had  gone 
on  that,  and  if  he  felt  uneasy  at  all  he  had  better  talce  it 
up  with  Stevenson  right  away,  and  get  the  money,  that 
was  the  words  used  there,  and  he  said,  'It  is  all  right' ; 
he  had  his  promise. 

"Q.  What  representations,  if  any,  did  Stevenson  make 
about  it?  A.  Stated  it  would  take  up  all  of  his  indebted- 
ness, there  was  nothing  to  it,  and  if  this  was  taken  up 
things  would  go  along,  and  the  general  way  he  had  of 
talking  he  thought  a  lot  of  it,  that  the  mine  was  an 
immense  thing;  it  was  fabulous  and  the  bullion  would 
be  rolling  out  in  twelve  months'  time,  and  they  would  not 
need  at  that  time  more  than  that;  they  needed  $41,000, 
but  that  was  his  way  of  expressing  it." 

The  witness  C.  E.  Mack  testified  relative  to  the  matter 
of  the  execution  of  the  mortgage  as  follows : 

"A.  On  October  the  14th,  is  my  recollection,  Mr.  Stev- 
enson came  to  my  office.  It  was  before  the  meeting,  any- 
way, along  toward  the  middle  of  October,  It  was,  at  any 
rate,  before  this  mortgage  was  given,  and  before  that 
money  was  borrowed  from  Lewis,  and  Mr.  Stevenson 
came  to  my  office,  and  I  think  I  was  alone,  but  Mr. 
Shoup  might  have  been  present,  and  he  was  in  dire  dis- 
tress. He  needed,  he  said,  |40,000  at  once,  must  have 
it;  he  could  not  wait  until  he  could  get  it  from  New 
York.  He  claimed  he  had  ample  money  or  funds  in 
New  York  to  meet  everything,  but  that  he  must  have  this 
at  once;  otherwise  he  would  have  much  difficulty.  The 
men  were  unpaid  for  their  labor,  that  had  not  been  paid, 
he  said,  and  there  were  a  number  of  other  claims  that 
were  pressing,  and  the  bank  had  called  in  its  notes,  and 
that  they  had  to  be  met.  He  asked  me  if  I  could  not 
raise  the  money.    I  told  him  I  could  not ;  that  it  was  out 


,,GoogIc 


Nevada  Con.  M.  Co.  v.  Lewis     [34th  Nev. 


Opinion  ot  Che  Court — NorcroM,  J. 

of  the  question ;  that  I  could  not  raise  it,  even  with  any 
security  that  the  company  might  offer.  He  then  left  my 
office  and  went  to  hunt  up  Mr.  Kirman,  and  I  know  the 
three  of  us  met  somewhere,  whether  it  was  at  my  office, 
or  at  the  bank,  or  on  the  street,  and  Mr.  Stevenson  urged 
Mr,  Kirman  to  get  this  money,  even  if  he  had  to  hyjrathe- 
cate  the  property  to  the  bank  to  get  it,  that  he  might 
have  it  at  once.  Kirman  undertook  to  raise  the  money, 
and  this  was  in  a  few  days  afterwards,  or  maybe  the  fol- 
lowing day,  I  would  not  dare  to  say  it  is  so  long  ago,  the 
board  was  called  into  a  session  by  and  at  the  request  of 
Mr.  Stevenson,  and  when  we  met  he  dictated  the  reso- 
lution, covering  the  borrowing  of  this  money,  and  exe- 
cuted a  note  and  mortgage  to  secure  the  amount  bor- 
rowed. Then  the  question  was  taken  up  as  to  the  other 
indebtedness.  Mr.  Stevenson  claimed  that  he  owned 
one-half  of  the  indebtedness  outside  of  the  floating  debts, 
and  that  we  owned  the  other  half.  It  was  agreed  by  the 
owners  of  the  indebtedness  that  this  money  that  was 
borrowed  should  be  secured,  and  have  the  preference 
over  our  (Jebts,  over  what  was  due  us,  and  that  we,  on 
both  sides,  would  wait  until  the  company  could  pay  us. 
He  also  stated  to  me  that  that  money,  he  could  with  it  in 
a  short  time,  in  a  few  days  he  could  meet  every  obliga- 
tion of  the  company  that  it  owed  outside  of  the  notes; 
that  he  had  money  in  New  York  where  he  could  get  it. 
And  he  further  said  he  had  some  valuable  stock  of  his 
own,  which  he  had  inherited,  I  think  he  said,  from  his 
lather's  estate,  or  his  family,  had  inherited  it  himself, 
and  it  was  very  valuable,  and  that  he  proposed  to  sell 
that,  and  take  it  and  pay  up  every  dollar  the  company 
owed,  and  every  one  would  stand  free  and  in  the  clear. 
My  recollection  is  at  that  time  that  the  mill  was  running 
right  along. 

"Mr.  Boyd :  Q.  In  October — the  mill  was  running  in 
October?  A.  I  am  not  sure  about  that,  Mr.  Boyd.  I 
am  in  doubt  about  that.  However,  the  company  was 
operating  and  working  a  large  force  of  men.  I  can't 
say  that  the  mill  was  running  then,  as  I  am  not  sure 
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about  it ;  but  he  assured  us  that  he  had  ample  funds  to 
maintain  and  meet  every  debt  that  the  company  owed, 
that  he  would  pay  the  debts  off  of  all  of  them,  and  we 
agreed  to  execute  to  him  notes  of  the  company  for  what- 
ever money  he  advanced  in  payment  for  the  other  lia- 
bilities, outside  of  the  amounts  at  that  time  from  the 
mortgage  and  note,  as  they  would  appear." 

From  the  testimony  of  Mrs.  A.  M.  Warren,  we  quote 
the  -following  excerpt : 

"Q.  And  as  I  understand  you  to  say,  it  was  the  under- 
standing of  the  board,  from  what  Mr.  Stevenson  repre- 
sented to  them,  that  that  would  take  up  all  outstanding 
obligations  of  the  company  aside  from  these  notes  held 
by  yourself  and  you  four?    A.  Yes." 

The  proof  is  insufficient,  we  think,  to  show  insolvency 
of  the  mining  company  at  the  time  the  mortgage  was 
executed,  conceding  that  the  company  may  have  been 
insolvent  at  the  time  of  the  foreclosure.  The  testimony 
of  the  witness  Kirman,  Mack,  and  Warren  is  to  the 
effect  that  they  did  not  regard  the  company  as  insolv- 
ent at  the  time  the  mortgage  was  executed.  They 
further  testified  that  they  understood  the  bulk  of  the 
indebtedness  of  the  company  to  be  held  by  themselves 
and  the  said  Stevenson,  between  whom  there  was  a 
mutual  understanding  that  their  claims  were  not  to  be 
pressed  until  the  company  was  on  a  paying  basis. 

The  position  of  counsel  for  appellant  as  to  the  law 
governing  this  case  is  indicated  by  the  following  excerpt 
from  their  opening  brief:  "It  is  our  understanding  of 
the  law  £hat  it  is  not  the  duty  of  the  court  in  this  action 
to  pass  upon  the  validity  of  the  mortgage  executed  by 
the  Nevada  Consolidated  Mining  and  Milling  Company 
to  C.  R.  Lewis  on  the  15th  day  of  October,  1907,  but  that 
it  is  only  the  duty  of  the  court  to  ascertain  whether  or 
not  such  fraud  existed  in  the  procurement  of  judgment 
of  foreclosure  as  to  warrant  the  court  in  granting  the 
prayer  of  the  complaint  herein  and  in  allowing  the 
defendant  in  the  foreclosure  suit  to  make  its  defense 
against  the  mortgage.    It  is  alleged  in  the  complaint 
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herein  that  the  defendant  in  the  foreclosure  suit  has  a 
meritorious  defense  to  that  action  which  it  was  pre- 
vented from  making  by  the  surreptitious  actions  of 
Judge  Mack  and  Mrs.  A.  M.  Warren,  in  procuring  the 
default  of  the  corporation,  and  will  undoubtedly  be 
^gued  by  counsel  for  the  respondent  that,  unless  the 
court  finds  that  the  mortgage  referred  to  was  in  fact 
invalid,  it  is  the  duty  of  the  court  in  this  action  to  allow 
the  decree  of  foreclosure  to  stand,  even  though  there 
was  fraud  in  its  procurement.  We  submit  that  it  was 
not  the  duty  of  the  trial  court  to  pass  upon  the  question 
of  the  validity  of  the  mortgage,  but  that  upon  satisfac- 
tory proof  having  been  given  to  the  court  that  the 
judgment  was  procured  through  fraud,  and  upon  the 
defendant's  claiming  to  have  a  meritorious  defense  and 
insisting  upon  its  right  to  present  such  defense,  that 
then,  in  this  action,  the  court  should  vacate  the  judg- 
ment and  allow  the  defendant  in  the  foreclosure  suit 
the  right  to  present  its  defense." 

A  court  of  equity  will  not  as  a  general  rule  set  aside 
or  enjoin  the  enforcement  of  a  judgment  r^ularty 
obtained  by  default  in  the  absence  of  a  showing  of  a 
good  and  meritorious  defense  to  the  original  action. 

An  exception  to  this  rule  appears  to  be  recognized 
where  fraud  is  practiced  in  the  very  matter  of  obtaining 
the  judgment.  In  such  cases  the  fraud  is  regarded  as 
having  been  practiced  on  the  cobrt  as  well  as  upon  the 
injured  party.  (Black  on  Judgments,  sec.  321;  23  Cyc. 
1025.) 

In  this  case  the  mode  of  service  of  summons  prescribed 
by  law  was  complied  with.  The  court  below  found 
against  plaintiff's  contention  that  fraud  was  practiced  in 
securing  the  judgment  and  found  that  the  same  was 
"regularly,  legally,  and  fairly  obtained."  Where  the 
requirements  of  the  law  were  complied  with  in  the  mat- 
ter of  service  of  summons,  as  in  this  case,  whether  fraud 
actual  or  constructive  should  be  regarded  as  established, 
would,  we  think,  depend  largely  on  whether  or  not  a 
showing  was  made  of  the  existence  of  a  meritorious 
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defense,  or,  at  least,  facts  indicating  the  probable  exist- 
ence of  such  a  defense.  If  in  this  case  it  appeared  that 
there  was  a  meritorious  defense  to  the  foreclosure  suit, 
or  facts  appeared  from  which  it  could  be  inferred  that 
such  a  defense  existed  with  some  reasonable  degree  of 
probability,  then  we  think  the  facts  altogether  would  be 
sufficient  to  establish  at  least  constructive  fraud.  Upon 
such  a  showing  the  decree  ought  to  be  set  aside.  So  far 
as  is  disclosed  by  the  record  in  this  case,  the  Nevada 
Consolidated  Mining  and  Milling  Company  had  no  meri- 
torious defense  to  the  action.  Not  showing  the  existence 
of  such  defense,  fraud  in  procuring  the  judgment,  we 
think,  cannot  be  predicated  upon  the  other  facts  and 
circumstances  of  the  case. 

Counsel  for  appellant  in  their  brief  refer  to  a  ques- 
tion of  legal  ethics,  but  a  failure  to  observe  the  ethics 
which  the  situation  may  have  imposed  is  not  sufficient 
to  set  aside  a  decree  which  answers  the  requirements  of 
law. 

Counsel  for  appellant  have  advanced  the  further  con- 
tention, as  a  reason  why  the  judgment  should  be  set 
aside,  that,  because  of  the  fact  that  C.  E.  Mack  was  a 
director  of  the  mining  company,  a  relationship  of  trust 
existed  between  himself  and  the  company,  and  therefore 
he  could  not  take  a  judgment  against  the  company  in 
favor  of  himself  for  attorney's  fees  for  foreclosing  the 
mortgage;  that  so  much  of  the  judgment  as  awarded 
counsel  fees  was  therefore  void,  and  for  this  reason  the 
entire  judgment  should  be  set  aside.  We  are  unable  to 
see  the  force  of  this  contention.  If  there  is  merit  in  the 
contention  of  counsel  that,  because  of  the  relationship 
of  C.  E.  Mack  to  the  company,  he  or  the  firm  of  which  he 
was  a  member  could  not  legally  have  judgment  entered 
up  against  the  company  for  an  attorney's  fee  in  the 
case,  nevertheless  we  think  that  could  not  militate 
against  enforcing  the  judgment  or  decree,  at  least  in  so 
far  as  the  mortgagee  Lewis  is  concerned. 

Another  ground  urged  for  setting  aside  the  judgment 
is  that  in  the  foreclosure  suit  the  plaintiff  failed  to  file 
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an  affidavit  setting  forth  "that  all  the  taxes  for  state  and 
county  purposes,  payable  on  the  money  or  debts  secured 
by  the  mortgage  or  lien  have  been  paid,"  as  required  by 
section  144  of  the  general  revenue  act  of  the  state  (Elev. 
Laws,  3756) .  Said  section  provides  "that  on  motion  of 
any  defendant,  the  court  shall  make  an  order  staying 
all  proceedings  in  such  action  until  such  an  affidavit  shall 
have  been  filed,  or  proof  made  of  the  payment  of  such 
taxes ;  and  it  shall  be  the  duty  of  the  court,  before  enter- 
ing a  decree  or  judgment  in  any  such  case,  to  require 
such  affidavit  or  proof." 

There  is  no  provision  of  law  making  a  judgment  void 
for  failure  to  comply  with  this  provision  of  the  statute. 
The  purpose  of  the  section  is  clearly  to  aid  in  the  enforce- 
ment of  other  provisions  of  law  requiring  the  payment  ■ 
of  taxes. ' 

Doubtless  through  inadvertence,  many  decrees  of  fore- 
closure have  been  entered  in  this  state  without  a  compli- 
ance with  this  provision  of  law,  and  to  hold  that  this 
would  be  a  good  ground  for  setting  aside  a  judgment 
otherwise  lawfully  entered,  in  an  action  for  that  pur- 
pose, would  be  a  dangerous  precedent.  This  objection 
goes  neither  to  a  question  of  fraud  upon  the  court  nor 
the  defendant  mortgagor  and  cannot  be  considered  in 
this  action. 

The  objection  and  order  appealed  from  are  affirmed. 
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AGENCY. 

1.  AUTHOBITY  OF  AOENT. 

All  agent  Intrusted  witb  n  rlnlm  for  collection  Is,  In  the 
nbseiK-e  of  express  authority  to  that  effect,  without  power  to 
nci?e|)t  nnythlne  In  payment  but  lawful  money,  and  where  he 
nrcepts  checks  in  payment,  the  creditor  is  not  bound  thereby  In 
tbe  absence  of  a  ratification.    Roberit  Shoe  Cn.  t.  ilcKim,  193. 

2.  P.\i'iiKXT— Delivhby  of  Checks — Evidence. 

An  offer  by  a  debtor  to  send  a  draft  on  a  bank  wbicb  bad 
suspended  payment  In  payment  of  bis  debt  to  tbe  creditor  was 
met  with  a  draft  drawn  by  the  creditor  on  tbe  debtor  for  the 
eash,  and  the  draft  was  returned  unpaid.  Later,  the  creditor 
plaeed  the  claim  In  the  hands  of  an  agent  for  collection,  with- 
lint  authority  to  receive  checks.  The  debtor  sent  cbecks  drawn 
vn  the  bank  to  the  agent  The  creditor  received  the  checks  and 
credited  the  debtor  with  the  amount  thereof,  subject  to  collec- 
tion, and  the  cbecks  were  loi-warded  for  collection,  but  returned 
luipald.  and  Immediately  charged  back  to  the  debtor's  account 
Held,  not  to  show  payment  by  the  debtor.    Idem,  193. 

3.  U.IAL-TKOHIZEU  ACTS— EFFECT. 

A  creditor  placing  hia  claim  In  tbe  hands  of  an  agent  for  col- 
lection is  not  bound  by  tbe  acts  or  declarations  of  the  agent 
except  such  as  he  autliorlzed  or  snbsequently  ratified.  Idem, 
ItKt.      ■ 

ALIJIOXY. 
1.  Makriacie — Actios  TO  Anml — JvaiHoimoN  of  Col-rt  to  Awabd. 
Stats.  1861.  c.:iR.  sees.  1,  18-21  (Hev.  Laws.  23SS.  2:i!>i-2357>, 
respectively  provide  that  marriage  la  a  civil  contract  to  which 
tbe  consent  of  tbe  iiartles  Is  essential,  and  that,  when  fraud 
shall  bo  proved,  the  marrlase  shall  be  void  from  the  time  when 
It  Is  BO  adjudged  by  a  court  of  competent  Jurisdiction,  and  that, 
when  a  marriage  is  suppiised  to  be  void  or  the  validity  Is  dls- 
[luted.  cither  party  may  Hie  a  complaint,  and  proceedings  shall 
be  had  thereon  as  in  proceedlnes  for  divorce.  Stats.  1801,  c.  33, 
sec.  27,  as  amended  by  Stats.  18«4-fl5,  e.  1-t  (Rev.  Laws,  5813), 
provides  that  In  any  suit  for  divorce  the  court  nmy  in  Its  discre- 
tion at  any  time  after  the  filing  of  tbe  complaint  reiiuire  tbe 
husband  to  pay  such  sura  as  maybe  necessary  to  enable  the  wife 
to  carry  on  and  defend  the  suit,  and  for  her  supimrt  and  that  of 
hei-  children  during  its  pendency.  An  action  was  brought  by  a 
husband  to  annul  a  marriage  for  fraud,  and  the  wife  filed  an 
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Alimon  V — Con  fiaiietl. 

alBdavit  denying  Its  iDvalldity.  and  praying  aa  allovt-anoe  of 
nlimony  pendente  Hte.  Held,  that,  tboufcli  alimony  cannot  be 
allowed  \t  the  marrla^K  In  tact  he  void,  the  district  court  bud 
Jurisdiction  to  award  temporary  alimimj.  Poupart  v.  Dittrirt 
Court.  33a 
2.  Action  to  Anni'l — AfATTEBs  Reviewablr — Discbetio:!  or  Covkt. 
On  certiorari  ti>  review  the  aotlon  of  tbe  dlstrlet  court  tn 
allowiDg  alJuiuny  pendente  lite  lu  a  proceeding  for  tlie  annul- 
ment of  the  marriage,  the  discretion  of  the  district  court  tn 
Hwarding  the  alimony  cannot  be  reviewed.    ldem,3S~. 

AMENDMEXT.     See  Estoppel,  2. 

ANXUr.MEXT  OF  MARRIAGE.     See  Alimony. 

AI'PEAT,  AM)  ERROR, 

1.  ArKiRMANCK — Abandonment  of  Appeal. 

That  appellant  having  failed  for  more  than  six  montiis  to  Hie 
briefs,  nr  to  ap[><>ar  and  ancue  the  case  on  a  motion  to  disnilss 
or  on  the  merits  after  notice  of  the  hearing,  and  having  made 
no  request  to  submit  the  <-ftHfle  without  argument  or  brief,  war- 
rants nn  Inference  of  abandonment  of  the  appeal,  which  was 
from  the  judgment  roll  alone,  so  that  the  Judgment  ia  properly 
afflrmed  ;  no  glaring  defects  appearing  on  the  face  of  the  Judg- 
uieiit  roll.    I'atvtl  Zine  Co.  v.  i/aAonej/.  205. 

2.  Affirmance — IEkcobd  I'boper. 

Wliere  n  Judgment  Is  supported  by  the  pleadings,  and  notli- 
ing  save  the  record  proper  is  before  tbe  appellate  court.  It  must 
be  affirmed.     Werner  v.  Bahcoc/t,-i2. 

3.  Costs — I>amaues  for  DtLAV, 

Damages  for  appealing  for  delay,  nutborlxed  by  Comp.  Ijiwb. 
3434.  are  properly  assessed  on  dismissal  for  failure  to  api>ea1 
tn  time,  where  appellant  waited  until  what  be  supposed  to  be 
the  last  day  for  appeal,  brought  no  record  up.  and  did  not 
resist  the  motion  to  dismiss,     Pamnl  v.  Simonspn,  2fi. 

4.  Chiminal  Law — Failcre  to  File  Bbiefs  and  Aboue  Casr. 

Where  uo  briefs  are  flled.  and  counsel  for  accused  falls  to 
ap|)ear  and  argue  the  case  after  notice,  the  supreme  court  may 
under  Comp.  Laws.  4449,  alfirm  the  Judgment  without  review- 
ing the  nsslgnments  of  error,     tflatc  v.  Joitne.  .S07. 
.1.  Criminal  Law — Sufficiency  of  Indictment. 

Where  the  suftlclency  of  an  indictment  Is  questioned  for  tbe 
first  time  on  oppeal.  It  will  be  construed  more  lll>erally  than  In 
cases  where  tlie  ohjecllon  Is  pniperly  made  before  trial.     Stale 
V.  A'riipcc.  ;H'2. 
(1.  F.iirrRE  to  Appf^l  in  Time — Dismissal. 

An  appeal  not  taken  within  one  year  after  rendition  of  Judg- 
ment must  Ik"  dlsniissed,    Paroni  v.  Simiinvcn,  26. 

7.  (iRANTINO  A  New  Tkiai. — RrxvRD. 

The  stale  ap]>ealing  from  nn  order  granting  a  new  trial  must 
present  a  bill  of  exci'ptlona  or  statement  on  appeal  to  slinw 
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v-herein  the  order  of  the  trial  court  was  erroneoiiB.  or  otherwise 
the  verdict  will  be  afflrraed.    State  v.  Orr.  297. 
S.  Ohdebs  .Vppealaiile — Ordeb  Settling  Keceiveb's  Final  Accoont. 

An  order  Bpet-lfically  allowing  or  rejecting  all  of  tUe  Items  of 
the  Hnal  ncconnt  of  n  receiver  nnd  directing  a  dintrlbntlon  of 
the  fiuulx  U  fippealable.    Martin  d  Co.  v.  Kirhg,  20ri. 
i).  Obuers  Appealadi.k — Obdeb  Settling  Receiveb's  Final  Account. 

All  order,  entered  after  notii.-e  und  heariiip  on  application  of 
creditors  for  leave  to  aue  a  rfcelver  of  the  debtor,  presented 
after  entry  of  order  sustaining  objections  to  the  Bnal  report  of 
the  i-e^felvei-  and  to  his  dlschai-Ke  which  allows  the  claims  of  tbe 
credltorB  In  a  Bpei-ltted  sum.  and  which  requires  the  receiver  to 
pay  the  saute  wltliln  a  speclDed  time,  and  wtilcU  authorizes 
actions  against  the  ret'elver  and  his  surety  for  nonpayment 
wltliln  the  si)eciaed  time,  Is  appealable.  Idem.  2fl5. 
I(^  Statement  o\  Appeal — Xccesbity. 

Absence  of  statemeut  on  appeal  Is  unobjectionable  where 
coiHuiel  have  mtlpulated  that  the  statement  on  uintlou  for  a  new 
trial  shall  be  considered  as  a  statement  cm  appeal.  Oamlle  v. 
.'iilvcr  Peuk.35i. 

11.  I'BESUMPTION— IMPBOPEB   ABOLUENT. 

Au  order  granting  a  new  trial  for  Improper  remarks  of  tbe 
district  attorney  In  his  argument  will  be  atflrnied,  In  the  absence 
of  a  bill  of  exceptions  showing  error  in  tbe  ruling.  State  v. 
Orr.  2!)7. 

12.  Recobd — Motion  fob  New  Tbial. 

Tbe  oi'der  denying  tbe  motion  for  n  new  trial,  or  the  minute 
entrj'  thereof,  must  be  contained  In  the  statement  on  appeal  to 
give  the  supreme  court  Jurisdiction.    In  Re  Cook's  Estate.  217. 
],".  Diminution  of  Recobd— Obdeb  Denying  JJew. Tbial. 

Where  the  clerk's  certificate  referred  to  an  "appeal  from  the 
order  denying  a  new  trial  herein,"  the  supreme  court  may,  on 
appellant's  application,  permit  him  to  supply  the  order  by  filing 
a  minute  entry  thei-eof,  so  as  to  enable  the  supreme  court  to 
consider  tbe  appeal,  though  the  statement  on  appeal  originally 
did  nut  contain  the  motion  for  a  new  trial,  or  a  minute  entry 
thereof.  Vdewi.  217. 
14.  Recobd — Pbeparation — Personal  Supebyision  of  Counsel. 

Counsel  should  i>ersonally  supervise  the  making  up  of  tbe 
reconl  on  appeal  and  not  rely  upon  the  clerks  of  court,  and 
should  examine  tbe  tranxcrlpts  before  they  are  Heiit  up,  if  pos- 
sible, so  as  to  make  timely  correction  of  aity  defects  therein, 
/(fctn,  217. 

lo.    REI'EBSAL 1 NSTBUCTION8 — APPLICABILITY     TO     ISSUES     AND     EVI- 

Where  instructions  are  framed,  without  reference  to  tbe 
issues  or  evidence,  and  are  calculated  to  mislead,  or  are  erro- 
neous under  the  facts  and  evidence,  and  prejudicial,  they  con- 
stitute reversible  error.    Culler  v.  Piltahurg  Silver  Peait,  40. 

10.    RlRHT  TO  AlLEGE  EEBOB PBEJUDICE. 

In  an  action  against  a  corporation  and  an  Individual  defend- 
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Appeal  and  Erbob — Continued. 

ant  for  Injuries,  tbe  court  charged  that,  If  the  jury  found  from 
the  evidence  that  plaintiff  was  entitled  to  recover  from  the 
defeudHiit  corporation  for  Injuries  as  alleged,  the  Jury  sbould 
award  plalntltT  such  damagee,  not  to  exceed  Sl^i^X^-  n'hich.  In 
the  Jury's  opinion,  would  coinpeiisate  blu  for  tbe  pecuniary 
damages  proximately  caused  blm  by  tbe  Injuries  conipialned 
of.  Held,  that  since  the  verdict  was  for  plaintiff  against  both 
defendants,  the  corporation  could  not  complain  that  the  Instruc- 
tion referred  to  it  alone,  and  tbe  Individual  defendant  could 
not  complain,  since  be  was  not  personall7  referred  to  therein. 
Idem,  45. 

17.  Appeal  Bonds. 

Where  an  appeal  is  taken  i)oth  from  the  Judgment  and  the 
order  denying  a  motion  for  new  trial,  a  single  undei-taklng  Is 
sufficient.     TFiniers  v.  Wintert,  323. 

18.  ItEcoBD — Contents  of  Recobo — "Judoment  Roll." 

Though  section  340  of  the  civil  practice  act  (Comp.  Laws. 
3435)  provides,  among  other  things,  that  if  any  written  opinion 
be  placed  on  tile.  In  entering  Judgment  or  making  an  order 
below,  a  copy  shall  be  fumlabed,  certified  in  like  manner,  etc., 
a  written  opinion  and  findings  of  the  lower  court  do  not  con- 
stitute any  part  of  the  "judgment  roll,"  but  are  only  Intended 
to  aid  tbe  appellate  court  in  the  determination  of  an  ap|>enl. 
n'crniT  V.  Baln-ock.i2. 

19.  Record — Bill  of  Ekceptionb^Necesbity. 

As  an  appeal,  in  the  absence  of  statement  or  bill  of  excep- 
tions, carries  up  tbe  Judgment  roll  alone,  findings  made  by  tbe 
trial  court  cannot  be  considered,  in  tbe  absence  of  a  statement 
or  bill  of  ex<-ept1ona.    Idein.42. 

20.  Statement  ok  Appeal — Pbebuuption. 

A  statement  on  appeal  Is  presumed  to  contain  nil  tiie -evi- 
dence and  need  not  contain  certlflcate  to  ttiat  effect,  (lavtble 
V.  N/frcr  Pral::'.-t^. 

APPltOI'RIATION  OF  WATKR.    See  Waters  and  Water  Courses. 

ATTACHMENT. 
1.  Grounds — Surbender  ok  Seccbitv. 

Stats.  1860.  c.  112.  sec.  123.  as  amended  by  Stata  1907.  c.  58. 
autiiorlzes  an  attachment  In  an  action  us  an  unsecured  con- 
tract, for  the  dlre<'t  payment  of  money,  and,  if  so  secured.  wheD 
audi  security  bns  been  rendered  nugatory  by  the  act  of  the 
defendant.  In  an  action  on  a  note  secured  by  certain  stock, 
an  nttacbu)ent  was  Issued  on  an  affidavit,  which,  after  settiug 
out  the  making  of  the  note  and  defendant's  failure  to  pay  It, 
recited  that  it  wns  secured  by  50,000  shares  of  stock  wblcb 
were  afterwards  surrendered  and  placed  In  escrow  by  defend- 
ant and  rendered  nugatory.  Defendant. applied  to  dissolve  tbe 
writ  and  filed  aflidnvlt  that  plaintiff  accepted  tbe  stock  certlfl- 
cate as  security  for  the  note,  and  at  all  times  bad  retained  tbe 
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game  ae  nuch  securltf,  that  It  had  never  been  surrendered,  and 
was  Btill  held  as  securltr  for  the  Indebtedaeaa.  Plaintiff,  In 
opposition  to  the  motion  to  dlssolTe,  alleged  that,  after  tbe 
oertlflcate  was  delivered.  It  had  never  been  transferred  on 
tbe  books  of  the  company,  and  was  later  withdrawn  from 
plaintiff  and  placed  !□  escrow  under  an  Agreement  for  sale; 
either  tbe  proceeds  or  the  certificate  to  be  returned  to  plaintiff. 
Held,  that  such  escrow  agreement.  If  carried  out.  would  enable 
plaintiff  to  deduct  the  proceeds  of  the  stock  from  the  note  and 
Interest,  and  hence  It  did  not  render  the  security  nugatory,  so 
Ba  to  Justify  an  attachment.    Bank  v.  Murphy,  i6\. 

ATTORNEY  AND  CLIENT. 

1.  DlSBABMENT^EVlDENCE. 

Evidence  In  a  disbarment  proceeding  examined,  aAd  held  to 
show  that  the  respondent's  statement  to  the  trial  court.  In  an 
action  for  divorce  In  which  he  appeared  for  plaintiff,  tried  In 
March,  1911,  that  he  knew  that  the  plaintiff  therein  had  been 
residing  In  Renu  since  March,  1910,  was  false  and  that  certain 
testimony  was  misleading,  and  hence  he  would  be  suspended. 
Bar  AtiociatUin  v.  Scoular,  313. 

2.  Duty  of  Attorney  to  Coubt. 

When  requested  by  a  court  for  Information  It  le  the  duty  of 
an  attorney  to  give  the  court  the  facts  within  bis  knowledge, 
and,  If  he  give  his  conclusions,  tbe  facts  upon  which  such  con- 
clusions are  based.    Idem,  313. 
S.  Advebtibinq  for  Divorce  Business. 

Rule  iu  In  Re  Schnitzer.  33  Nev.  581.  followed.     Jiem.  313. 

4.    JUDOMEST^— A'aLIDITY^ILLEOAI-ITY   AS   TO   COUNSEL    FEES. 

That  counsel  for  a  mortgagee,  who  was  a  director  of  the 
defendnnt  mortgagor,  took  a  Judgment  In  favor  of  himself  for 
coimsel  fees  against  the  mortgagor,  did  not  Invalidate  the  fore- 
closure Judgment,  though  the  Judgment  for  counsel  fees  was 
void.  Tieiaila  Con.  31.  Co.  v.  Lewto.500. 
See  Appeal  and  Erbor.  11. 14 :   Distbict  Attorney.  1. 

BANKS  AND  BANKING. 

I.    CO.NSTITL-TIONAL    LaW LEOISLATIVE    POWER — ENCBOACHUENT    O.N 

JUDICIABY. 

The  appointment  of  a  receiver  for  a  bank  In  Involuntary 
Uiiuldation  proceedings,  and  his  Investiture  of  the  bank's  prop- 
erty for  the  purpose  of  liquidation  under  the  orders  of  tbe 
court,  constituted  a  part  of  tbe  Judgment  ordering  the  bank 
into  Involuntary  liquidation.  State  v.  Wildet.M. 
See  AOENCi'.  2  (p.  193) ;  Constitutional  Law,  3. 

•  Ebror,]9;   Cbiuinal 


BONDS  AND  UNDERTAKINGS.     See  Appeal  and  Erbob,  IT. 
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BOUNDARIES. 

Xntuml  niuuuineiita  control  directions.    Lyon  County  \.  Storey 
Cvuttty.  24:t. 
See  Cov.NTiES,  1 ;  Evide.nce,  3 ;  Taxation.  1. 

CHANGK  OF  VENUE.     See  Cbiminal  Law.  20-22. 

COLLATERAL  ATTACK.     See  Recbitkbs,  2. 

COMMITMENT. 
1.  Afteb  Dismissal  of  Appeai. — Justice  Coubt. 

Coniinitiueut  by  a  Justice  under  bis  Judgment  is  valid,  tbougta 
ii|>|)eHl  was  talten  from  the  Justice  to  tbe  district  court,  sucb 
court  having  dIsuilBsed  the  appeal,  ev^i  ir  tbe  dismissal  was 
erroneous :  It  lielug  an  error  which  was  wltbln  tbe  Jurisdiction 
i)f  that  court,  and  a  final  disposition  of  tbe  case  there.  Ex 
J'artc  Brcckenridge,  275. 

COMMON  LAW.    See  IIusbakd  and  Wife,  1. 

COMMUNITY  PROPERTY.     See  Husband  and  Wife;  HoUESTua 

COMPROMISE  AND  SETTLEMENT. 
1.  Offeb  to  Accept  Less  Amount—Acceptanob — Necessity. 

Wberc  a  storage  oonipanj,  after  repeated  fruitless  demands 
for  tbe  total  amount  due  and  upon  being  pressed  for  casb. 
made  an  unaccepted  ofTer  to  accept  a  less  amount  In  settlemoit, 
it  was  not  estopped  thereby  from  maintaining  an  action  for  tbe 
full  amount.    McLean  v.  i/ncAenzte, 341. 

CONSTITUTIONAL  LAW. 

1.  Statutes — Pbesuuption  of  CoNSTiTcTioNAtiTY. 

In  all  cases  of  doubt  every  presumption  and  Inteodment  will 
be  made  In  favor  of  the  constitutionality  of  an  act  of  tbe  legis- 
lature.   Quilici  V.  6tr(i«nider,0. 

2.  Vesteii  KioiiTS — Houses  of  IlL'Fauk. 

Stats,  ion.  c.  i:{3.  sees.  217. 218  (Rev.  Laws.  3457. 3458).  pro- 
hibiting the  keeping  of  houses  of  ill-fame  within  800  yards  of 
schools,  etc..  Is  not  unconntltntlonal,  as  Interfering  with  vested 
rights,  as  against  one  conducting  sucb  place  in  accordance  with 
iin  ordinance  of  tbe  city,  adopted  pursuant  to  previous  l^lsla- 
tlve  authoritj-.     Ax  Parte  Ah  Pah.  283. 

:i.    LEQISLATIVE   rOWEB^ItlQHTS  OF  BaNK   EXAUINER INTEBFEBKNCE 

With. 

Stats.  1011.  c.  150,  sec.  79,  regulaUng  the  atTalrs  of  banks 
and  providing  that  the  state  bank  examiner  shall  take  posses- 
sion of  alt  banks  and  tbeir  property  and  accounts  In  the  custody 
of  any  receiver  previously  appointed,  and  shall  administer  and 
settle  tbe  same,  and  all  such  receivers  shall  be  required  to  turn 
over  tbe  same  to  the  bank  examiner,  or  a  deputy  appointed  by 
him,  constituted  an  Interference  with  tbe  duties  and  preri^s- 
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tires  of  the  court  appointing  sucb  receivers  and  was  unconsti- 
tutional as  riolating;  section  1,  article  3,  of  the  conatltntlon,  pro- 
Tiding  that  no  persons  charged  with  the  eierclse  of  powers 
properly  belonging  to  one  department  shall  exercise  an;  func- 
tlooB  appertaining  to  either  of  the  others,  except  as  expressly 
directed  <ir  permitted.    State  v.  H'iidea.W. 

4.    LEOISIjVTITE  POWEB — E^NCBOACHMENT  OS. 

The  nppointment  of  a  receiver  for  a  bank  in  involuntary 
tliliildation  proccedlnKS.  and  his  investiture  of  the  bank's  prop- 
erty for  the  [lurpose  of  liquidation  under  the  orders  of  the 
court,  constituted  a  part  of  the  judgment  ordering  tbe  tiank 
into  Involuntary  liquidation.  Idem.  !)4. 
See  CsmiNAL  Ijw,  IC. 


C-OUXTIKS. 

1.  Bo L'NDABiES— Statute — Dibectoby  Pbovisions. 

StatR.  180C,  o.  47.  sec.  1,  which  authorized  the  survey  and 
eHtabllsbment  of  boundaries  between  tbe  several  counties,  and 
required  the  survey  to  be  commenced  within  six  months  after 
the  passage  of  the  act,  was  directory,  especially  in  view  of  sec- 
tion 7.  permitting  such  surveys  to  be  made  when  a  county  line 
is  now  or  may  "hereafter"  be  In  dispute.  Lvott  Count]/  v. 
Slorcii  CouH(i/.243. 

2.  BOU.NDAfllES CONTBOt    OF    NATURAL    MONUMENTS. 

Natural  monunients  control  directions,     /dem,  24.^. 

;i.  Location  of  County-Seat — Contbol  by  the  State. 

The  legislature  has  complete  control  of  the  entire  subject 
of  counties  and  county-seats,  except  where  prohibited  by  con- 
stitutional provisions.     Quiltci  v.  Stiognider.Q. 

4.  Cousty-Seats — Change — Necessity  of  Special  Law. 

An  act  of  the  legislature  provided  that  after  May  1,  1911, 
the  county  commissioners  of  Lyou  County  should  remove  the 
offices  and  arphlves  and  other  movable  property  from  Dayton 
to  Yerlngton.  The  general  act  of  1877  (Stats.  1877,  c.  84)  pro- 
vides for  the  removal  of  county-seats  by  the  majority  of  the 
voters  at  an  election  called  on  petition  of  three-Bfths  of  tbe 
taxpayers  who  are  electors.  Section  21  of  article  4  of  the 
state  constitution  provides  that  in  all  cases  enumerated  In  sec- 
tion 20.  and  in  all  other  (.'sses  where  a  general  law  can  be  made 
applicable,  all  laws  shall  be  general  and  of  uniform  application 
throughout  tbe  state.  Prior  to  the  last  iceueral  election  the 
court-house  at  Dayton  was  destroyed  by  fire.  Held,  that  tbe 
special  act  was  Justified  on  the  ground  that  an  emergency 
existed,  calling  for  prompt  action.    Idem.  9. 

o.  Locating  County-Seat. 

In  locating  a  county-seat.  It  will  depend  upon  the  facts  and 
circumstances  of  each  case  whether  a  special  taw  Is  applicable. 
Idem,  0. 
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COUNTY-SEAT.    See  Countieb.  3-5. 

CORPORATIONS.. 

1.  Mortoages—Validitv— Estoppel  to  Attack. 

A  corporation  wblcb  bae  received  the  benefit  of  all  the 
money  advanced  by  Its  mortgagee  Is  not  Id  a  position  to  ques- 
tion tbe  good  faitb  and  validity  of  tbe  transactloQ.  Xevada 
Con.  it.  Co.  V.  Letcig,  500. 

2.  Insolvency — Evidence. 

Evidence  held  InsuBlclent  to  sbow  tbat  a  company  at  tbe 
time  of  executing  a  mortgage  was  Insolvent    Idem,  000. 

CRIMINAL  I,AW. 

1.  Accomplice's  Testiuonv — CoBBOBoaATioN^lKSTBtrcnos. 

Where  tbere  was  evidence  from  whkb  tbe  Jury  mlgbt  have 
concluded  tbat  the  compialnlug  witness  was  an  accomplice.  It 
was  error  to  retnse  to  charge  that,  if  such  witness  waa  williug 
that  the  oltease  be  committed  on  him,  then,  in  the  absence  of 
other  evideuce  than  the  testimony  and  acta  of  witness  to  con- 
nect accused  with  the  ofTenae  (Charged,  accused  must  be  acquit-' 
ted.  since  by  Comp.  Laws.  4330  (Rev.  Laws,  7180),  a  conviction 
cannot  be  liad  on  tbe  uncorroborated  testimony  of  an  accom- 
plice,    iitate  V.  Carey.  301), 

2.  Appeal— Fail I'BE  to  File  Bbiefs  and  Aboue  Case. 

Where  no  briefs  are  filed,  and  counsel  for  accused  fails  to 
apiiear  and  argue  the  case  after  notice,  the  supreme  court  may 
under  Comp,  Laws,  4449.  afllrni  the  Judgment  without  review- 
ing the  assignments  of  error.    State  v.  Joiine,  307. 

3.  Appeal — St'FFiciENcv  op  Isdiciment. 

Where  the  sufilciency  of  an  Indictment  is  questioned  for  tbe 
first  time  on  appeal.  It  will  be  construed  more  liberally  than  In 
('nsea  where  the  objection  Is  properly  made  before  trial.  Slate 
V,  Knigrr.  ivri. 

4.  Appeal — Review — Inuutmext — Scfficibncy". 

In  construing  an  Indictment  questioned  for  the  first  time  od 
appeal,  it  must  be  held  sufficient,  unless  so  defective  that  by  iio 
construction  can  it  be  said  to  <'harge  tbe  offense  for  which 
defendant  was  convicted.    SiatR  v.  Raymond,  198. 
0.  Demonstrative  Evidence — Auuisbibility. 

Where  accused  sbot  decedent  and  resisted  an  Immediate 
arrest  by  a  citizen  by  stabbing  him  with  a  knife,  and  tbe 
defense  relied  on  drunkenues.1  and  Insanity,  the  court  properly 
admitted  the  knife  In  evidence.     State  v.  Casey,  154. 

6.  Habmless  Erkor— Iupanelino  Jl-boks— Triebs — Deuand. 

Where  a  Juror,  on  voir  dire,  disclosed  bias  on  tbe  ground  of 
hereditary  Insanity,  but  showed  no  bias  to  tbe  legal  defense  of 
Insanity,  the  refusal  to  appoint  triers  to  determine  bis  bias  on 
the  ground  of  hereditary  insanity  was  not  prejudicial.  Idem, 
IM. 

7.  I.vsANiTY — Defense — Question  fob  Juby. 

Where  a  defense  of  insanity  Is  Interposed  for  accused,  it 
hei'oiups  a  matter  of  evidence,  the  admlsHlbllity  of  which  must 
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first  be  pnsHed  on  by  tbe  court  to  determine  tbe  foi-iu  of 
Insaulty.  and  It  tben  becomes  a  question  of  law  for  the  court 
whether  the  form  of  Inssuitj  attempted  to  be  proved  Is  a  l^al 
defense,  ftnd  If  recugulzed  tbe  defense  must  be  submitted  to 
the  jury  by  ijroper  Instructions,    /dem,  154. 

8.  Instructions — Pbiob  Conduct  op  Accused. 

Wliere.  In  a  prosecution  for  committing  a  crime,  tbe  state 
offered  evidence  of  the  conduct  of  accused  and  the  complatnlng 
witness  earlier  In  the  evening,  before  the  alleged  assault,  and 
sought  to  draw  from  such  conduct  the  conclusion  of  a  precon- 
ceived design  on  accused's  part  to  commit  tbe  crime,  and  the 
acts  testified  to  were  as  susceptible  of  an  Innocent  as  a  criminal 
construction.  It  was  error  to  refuse  to  charge  that  when  a  man's 
conduct  may  from  the  evidence  be  reasonably  referred  to  two 
motives — one  criminal  and  the  other  innocent — tbe  Jury  should 
presume  the  Innocent,  aud  not  the  criminal  motive.  Slate  r. 
Care  11-  ■(!*'. 

9,  INSTBUCTIONB— ItKABOSARLE   I>Ol!aT. 

Under  Comp.  Laws,  4649  (Rev.  Laws.  7165),  providing  that 
onlj-  the  statutory  definition  of  reasonable  doubt  shall  tie  given, 
the  court,  having  given  such  definition,  did  not  err  In  refusing 
accused's  requested  Instruction  on  reasonable  doubt.  Idem,  310. 

10.  Judgment— Clerical  Mistake — Cobbection. 

The  sentence  imposed  by  a  Justice  being  imprisonment  for 
thirty  days,  his  entry  of  Judgment  of  Imprlsoaroeut  for  tbe  term 
of  "thirty,"  omitting  the  word  "days,"  is  merely  a  clerical  mis- 
talie  which  may  be  corrected  by  hini  In  the  absence  of  defend- 
ant.   Ex  forte  Breckenridge,  275. 

11.  New  Tbial. 

The  failure  of  counsel  for  accused  to  sign  a  motion  for  a  new 
trial  made  In  open  court  by  bim  on  the  written  grounds  stated 
iu  the  motion  is  not  material  error.    State  v.  Orr,  207. 

12.  New  Tbial— Hii.r.  ov  Exceptionh. 

A  motion  for  a  new  trial  may  be  heard  by  the  trial  court 
without  a  bill  of  exceptions,  statement,  or  affidavit,  when  It  is 
based  on  matters  which  transijired  tvefore,  and  are  wltbln  tbe 
knowledge  of  the  court    State  v.  Bauer,  305. 

13.  Granting  a  New  Tbial^Appeal — Recobd. 

The  state  ai)i>enlhig  from  a:i  order  granting  a  new  trial  must 
present  a  hill  of  esceptlons  or  statement  on  appeal  to  show 
wherein  the  order  of  the  trial  court  was  erroneous,  or  other- 
wise tiie  verdict  will  l>e  affirmed.    State  v.  Orr,  207. 

14.  New  Tbial — Ihsufficiescv  of  Kvidekce — Review. 

An  order  granting  accused  a  new  trial  for  Insufficiency  of 
evidence  to  support  a  conviction  will  not  be  disturbed  on 
appeal  except  In  case  of  abuse  of  discretion.  State  v.  Bausr,  305. 

15.  SIoTios   FOB  New  Tbial — Bill  or  Exceptions — Statement  of 

Fa(ts, 

A  motion  for  a  new  trial  under  Rev.  Laws,  T234.  authorizing 
a  new  trial  on  the  ground  that  the  verdict  Is  contrary  to  law  or 
evidence,  may  be  determined  without  any  bill  of  esceptlons.  or 
statement  or  sffidnrlt.     Stale  v.  Orr,  297. 
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Cbiui.nal  Law — Ciiiitinued. 

Iti.  ItEUASKs  OF  Court — Pbejuotce. 

iHiriiiR  the  cross-exam Inatlon  of  complainant,  a  dispute  arose 
whKlicr  the  witness  tiad  testlQed  to  more  than  one  attempt  on 
the  DccuBcd's  pui-t  to  commit  the  offense,  and  foltowlnt;  n  state- 
ment of  counsel  for  defendant  as  to  the  testimony  of  the  witness 
im  direct  examination,  to  which  objection  was  made  that  the 
same  was  not  in  accordance  with  the  testimony  of  the  witness, 
the  Judge  Interposed  the  remark  that  he  did  not  believe  that  the 
<?ourt,  counsel,  or  Jury  had  that  Impression  of  the  evidence. 
What  the  witueas  aetualiy  testified  was  read  by  the  reporter  In 
ti»e  presence  of  the  Jury.  Held,  that  the  court's  remarks  were 
not  prejudicial  to  accused.    Slate  v.  Carey,  30». 

17.  Appeai — Pbebuuptions — Abovuent  of  District  Attobney. 

An  order  jtrantlnj;  a  new  trial  for  improper  remarks  of  the 
district  attorney  In  his  arKimiiit twill  be  afflrmed.  in  the  absence 
of  a  bill  of  exceptions  showing  error  In  the  ruling.  Slate  \. 
Orr.  2!I7. 

IS.    TfiTAL— IMPBOPEB   ABOVMENI    OF    DI8T8ICT    ATTOBMEY. 

The  remarks  of  the  district  attorney  in  his  argument  that 
accused  on  trial  for  assault  with  intent  to  murder  was  a 
resident  of  the  tenderloin  district,  and  resided  with  a  prosti- 
tute, are  improper,  when  not  justlSed  by  the  evidence,  and. 
where  e.iception  was  taken  at  the  time,  the  court,  satisfied  that 
the  Jurj'  was  prejudiced  thereby,  may  grant  a  new  trial.  Idem. 
•Jffi. 
1!).  Venue— Desebtion  of  Guild. 

Under  the  Ohio  act  of  April  28.  1908  (99  Ohio  Laws.  p.  228). 
imposing  a  penalty  upon  a  father  who  neglects  to  provide  for 
his  minor  child,  and  providing  that  the  offense  shall  be  held 
to  have  been  committed  In  any  county  In  which  the  child  may 
l)e  wlieii  complaint  Is  made,  the  venue  ot  the  offense  is  In  the 
county  where  the  child  is  when  complaint  was  made  or  the 
indictment  returned.  Kx  I'aitc  Leiciii.  28. 
ai.  CiiA.XGK  of  A'esuk — Discretion  of  Trial  Court. 

A  motion  for  a  clinnge  of  venue  Is  addressed  to  the  sound 
dlKcretion  of  the  trial  court,  and  where  It  is  possible  to  secure 
nn  Impartial  Jury  the  denial  of  the  motion  Is  within  the  court's 
dlwretion.    Htate  v.  Canet/.HH. 

21.  CiiAxoE  OF  Venue — Pbfjcdice  AoAinsT  AccusBU. 

To  reqnli-e  a  chaiiRe  of  venue  Wider  Comp.  T.aws.  4271,  pro- 
viding for  a  cliauge  of  venue  on  the  ground  that  a  fair  trial 
cannot  be  had  in  the  county  where  the  Indictment  Is  pending. 
It  must  appear  that  the  prejudice  against  the  accused  is  so 
great  as  to  prevent  a  fair  trial,  and  It  Is  not  sufficient  mer^y 
tu  Hhow  that  great  prejudice  exists  against  him.    Mem,  154. 

22.  CiiAMiB  OF  Venue — Prejudice  Aoainst  Accused. 

Where  there  was  great  feeling  against  accused  in  the  town 
where  the  offense  was  committed,  but  that  feeling  did  not  per- 
meate the  entire  couutj',  which  contained  between  four  and 
five  thousnnd  i>osslble  Jurors,  and  many  of  the  Jurors  were 
drawn  from  portions  of  the  county  where  the  victim  of  accosed 
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wns  unknown,  anrt  where  the  crime  waa  hardly  known  of  or 
discussed,  the  refusal   to  grant  a  change  of  venue  on   the 
ground  of  the  prejudice  against  accused  was  not  erroneous. 
Mem.  1S4. 
23.  CouMiTMEnT  Afteb  Dismissal  of  Appeal— Justice  Coubt. 

Commitment  by  a  just li^  under  his  Judgment  Is  valid,  though 
nppeni  was  taken  from  the  Justice  fo  the  district  court,  such 
court  hnvlnic  illsmlssed  the  appeal,  even  If  the  dismissal  was 
erroneous:  It  belug  an  error  which  was  within  the  Jurisdiction 
of  that  court,  and  a  flnnl  disposition  of  the  case  there.  Ex 
Parte  Breckenridge,  275. 

Sec  J^STRADITION.   FOROERY,  <iRAND  JURY,    HABEAS   COBPUS.    INOICT- 
HE.NT.   iNSTRrtTIONS. 

DAMAGKS. 
1.  Exiles  SI  VE»  ESS — I>eR80nal  Injury. 

Plaintiff  camp  In  miutact  with  a  live  electric  wire  neBllgeiitly 
maintained  by  defendant.  He  Buffered  the  loss  of  one  finger 
and  electric  bums  about  the  hands  and  shoulder.  His  fingers 
were  partially  stiffened,  as  was  also  his  arm  and  shoulder,  hut 
they  were  not  shown  to  have  heeu  permanently  Injured,  uor 
their  usefulness  even  temporarily  entirely  Impaired.  Held,  that 
a  verdict  In  plalntllTs  favor  for  $15,000  was  excessive,  and 
should  be  reduce<l  to  J7,500.  Cutler  v.  I'ittgburg  Sih-erPeak.iS. 
Appealing  for  delay.    Panml  v.  8lmongeii,2fi. 

DAMS.     See  Watkr  and  Wateb  Courses.  !i. 

DESERTION  OF  CHILD,     See  Criminal  Law,  ID. 

DISBARMENT. 
1.  Attorney  and  Client— Evidence. 

Evidence  in  a  disbarment  proceediue  examined,  nud  held  to 
show  that  the  respondent's  slatenient  to  the  trial  court.  In  an 
action  for  divorce  In  which  he  appeared  for  plaintiff,  tried  in 
March.  lOll.  that  he  knew  that  the  plnliitlfT  therein  had  been 
residing  in  Reno  since  March.  1010,  was  false  and  that  certain 
testimony  was  miwiendlng :  and  hence  he  would  be  suspended. 
Bar  AMOcia/ion  v.  Scoular.3i3. 

UIS  MISSAL. 
1.  Failire  to  Appkai,  in  Tihf- 

An  appeal  not  taken  within  one  year  after  rendition  of  Judg- 
ment must  Ix^  dlsuilsiwd.    Fanmi  v.  .s/niojmoi.  2r>. 

DISTIIICT  A'rrOItNET. 
].  Criminal  J^w — Impbopeb  Arhduent  Ok. 

The  remarks  of  the  district  attorney  In  his  argument  that 
nciiined  on  trial  fur  assault  with  Intent  to  uiuriler  was  n 
resident  of  the  tenderloin  district,  and  resided  with  a  pmstl- 
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tute,  lire  Improper,  when  not  Justified  by  the  evidence,  and. 
n'here  exception  tras  taken  at  the  time,  the  court.  satlsQed  that 
the  jury  vrae  prejudiced  tberehj,  may  grant  a  new  trial.  Stale 
V.  Orr.  2i)7. 

DISTRICT  COURT. 
1.   JCBISUICTION. 

The  dlBtrlet  court  has  the  power  to  deteruilne  ou  aotloa 
between  the  heirs  of  a  decedent  dying  IntcHtate  where  the 
et>tnte  iif  such  decedent  has  never  been  administered  upon. 
Winters  v.  Winters,  324. 
See  CniMiNAi.  Law,  Hi. 

DISTRICT  JUDGH 

1.  CoMPESSATioN — "Fee  or  Pebquisite  of  the  Office  of  Distuct 

Ji-noE." 

Though  a  tniviialte  trustee  became  aucb  by  virtue  of  bis 
ofHee  as  district  Judge,  the  compensation  allowed  under  the 
statute  for  his  services  as  trustee  Is  not  a  fee  or  perquisite  of 
the  office  of  district  Judge  within  section  10,  article  0,  of  the 
constitution,  forbidding  a  Judicial  officer,  other  than  Justices  of 
the  peace  or  city  recorders,  from  receiving  to  his  own  use  any 
fees  or  perquisites  of  office.    JenncH  v.  Stcveng,  128. 

2.  Disposal  by  United  States  — Townsiteb  —  Compensatio!)  op 

Since  tile  duties  of  towiisite  trustee  do  not  naturally  belong 
to  the  office  of  district  Judge,  and  It  Is  not  incumbent  upon 
a  district  Judge  to  accept  such  trust,  he  niny  accept  coni|>cuiia- 
tl<m  for  his  sen-ices  as  trustee.    Idem,  328. 

El.KfTlOXS. 

1.    XOJIISATIONS  —  raiMABY      ELECTIONS  —  XOUINATION      BY      PaBTY 
Co  .N  V  ES  Tl  O  S ST AT  UTOR Y   PBO VI  SI  O  N  S. 

The  original  primary  election  law  (Stnts.  1009.  c.  19S).Bec.2. 
which  declared  that  the  act  should  "not  apply  to  special  elec- 
tions to  fill  vacancies,  to  the  nomination  of  party  candidates 
fur  presidential  electors."  and  that  It  should  not  be  construed 
as  affecting  the  right  of  political  parties  to  hold  conventions 
for  the  selection  of  delegates  to  national  conventions,  was 
amended  by  Stats.  101 1,  c.  165,  to  provide  that  the  act  should  "not 
nppl.v  to  special  elections  to  fill  vacancies  to  the  uominatlon  of 
party  candidates  for  presidential  electors,"  thus  omittlug  the 
conimn  after  the  word  "vacancies"  as  shown  in  the  original 
act.  Section  27  of  the  original  act  provided  that  vacancies 
■H'ciirriug  after  the  holding  of  any  primary  election  should  be 
flllwl  by  the  party  ciunmittee  of  the  city,  county,  or  state  as 
tin-  case  might  be.  The  omission  of  the  comma  must  be 
I'eganied  as  the  result  of  a  clerical  error,  otherwise  two 
methods  of  selecting  candidates  to  fill  vacancies  in  the  office 
of  presidential  electors,  and  hence  electors  chosen  by  a  con- 
vention of  a  political  partj-  were  the  only  names  entitled  to 
K<i  upim  the  official  ballcit,     filale  v.  Hrorfiffon.  48fl. 
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EQUITT. 
1.  Judgment — Relief^ — Grounds — Meritorioub  Defesbe. 

A  court  of  equity  will  not,  ns  a  general  rule,  set  aside  a 
judgment  r^ularly  obtained  by  derault.  In  the  at>aei)ce  of  a 
showing  of  a  good  and  meritorious  defense  to  the  original 
actiiin,     yi-vadtt  Con.  il.  Co.  v,  LeirU.SOO. 
'2.  Frai'I)  in  Obtainini}  Juixjuest. 

A  court  of  equity  may  wt  aairte  a  default  Judgmeut  where 
fraud  was  prartloed  In  tbe  very  matter  of  obtaining  the  Judg- 
ntent.  although  no  meritorious  defense  to  the  original  action 
was  shown ;  since  In  such  case  the  fraud  Is  regarded  as  hav- 
ing been  practiced  on  tbe  court  as  well  as  on  the  Injured  party. 
lilpiii.  300, 
a.  JiDuiiENT — Equitable  Rei-iei- — Fraud. 

Where  proper  serrlce  was  had,  equity  will  not  set  aside  a 
default  judgment  for  fraud  In  obtaining  It.  In  the  absence  of 
n  showing  of  a  meritorious  defense.    Idem.  500. 

ESTATES  OF  DECEASED  PERSONS, 

1.  PnoHERTY  Vests  in  Heirs,  When. 

Property  vests  In  the  heirs  of  the  dei'edent  dying  Intestate, 
hnniediately  upon  the  death  of  such  decedent.  Winter»  v. 
TrjH(ers,324. 

2.  Courts — Jukisdictiok. 

The  district  court   lins   the   power  to  determine  an   action 
lKt«een  the  heirs  of  a  decedent  djlng  Intestate  where  the  . 
efltate  of  such  decedent  has  never  been  administered  upon. 
Idem.  324. 

KSTOPPEL. 

1.  CnupROUisE     AND     Settlement  — ■  Ofkeb     to     Accept     Less 

Amoust — Accept  A  nce — XECEasiTV. 

Where  a  storage  company-  after  repeated  fruitless  demands 
fnr  the  total  amount  due  and  upon  being  pressed  for  cash, 
made  nil  unaccepted  ofTer  to  accept  a  less  amount  in  settlement, 
it  was  not  estopped  thereby  from  maintaining  an  action  for  the 
full  amount.    McLean  v.  Uaclcenxie.Zii. 

2.  Pleading — Amenduent — Estoppel  to  Object. 

Where.  In  an  action  to  compel  the  surrender  of  shares  of 
Rtock,  a  motion  of  tbe  defendant  for  a  nonsuit  and  consent 
thereto  by  the  plalntllT  were  withdrawn  by  stipulation,  and 
ilefendunt  given  leave  to  amend  its  answer  to  show  facts  In 
evidence  oecurrli^  subsequent  to  the  Institution  of  the  suit. 
defendant  could  not  objei't  to  the  amendment  of  the  plalntlfTs 
c<implaint,  after  declskm  and  before  Judgment,  to  conform  to 
such  facts.     Hlgan  v.  Seanc  Wiinder  Co.,  469, 

F.VIDEXCE, 
1.  Criminal  Law — Demonstbativb  Evidence — Admishibilitv, 

Where  accused  sbot  decedent  and  resisted  an  Immediate 
arrcMt  by  a  citizen  by  stabbing  him  with  a  knife,  and  the 
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defense  relied  on  drunkennesa  and  Insanity,  the  court  properl}* 
admitted  the  knife  in  evidence.    State  t.  Catey.  154, 

2.  Pavmbnt — Dei.ivebv  op  Checks. 

An  offer  bj  a  debtor  to  send  a  draft  on  a  bank  wLlcb  liad 
siiBpendeil  payment  In  paycnect  of  hla  debt  to  the  creditor  was 
met  with  a  draft  drawn  by  the  creditor  on  the  debtor  for  the 
cash,  and  the  draft  was  returned  unpaid.  Liater.  the  creditor 
placed  the  claim  In  the  bands  of  an  agent  for  collection,  with- 
out authority  to  receive  checks.  Ttie  debtor  sent  checks  drawn 
on  the  bank  to  the  agent.  The  creditor  received  the  checks  and 
credited  the  debtor  with  the  amount  thereof,  subject  to  collec- 
tion, and  the  checka  were  forwarded  for  collection,  but  returned 
unpaid,  and  Immedlatetj'  chaiged  back  to  the  debtor's  accoiuit 
Held,  not  to  show  payment  by  the  debtor.  Roberti  Shoe  Co.  v. 
.UcBTfm.  JWt. 

3.  Taxation — Boundabies, 

In  an  action  by  one  county  agaluat  another  county  for  taxes 
collected  by  defendant  county  on  property  claimed  to  be  in 
plaintiff  county,  evidence  held  to  sustain  a  finding  for  plaintiff. 
Lyon  County  v.  Storey  County.  S-t.'!. 

4.  jLimuENT  —  EquiTABLR   Relief  —  ScrFiciENCY  of   Evii)exce  — 

Fraud  in  Obtaining  Judouent. 

Evidence.  In  an  action  to  set  aside  a  default  judgment  fore- 
closing a  mortgage  given  by  plaintiff  company  to  defendant  on 
the  ground  of  fraud  in  obtaining  the  Judgment,  held  xuffldeut 
to  support  a  Bndlng  that  the  summons  and  complaint  were 
duly  and  regularly  served  upon  the  company  in  the  fore- 
closure suit;  that  the  judgment  was  regularly  and  legally 
obtained;  and  that  defendant  had  no  good  or  ueritorious 
defense  thei-eto.     A'ei-orfo  Con.  U.  Co.  v.  Letcit.  500. 

5.  COKPORATIONS — iNflOLVESCY. 

F>idence  held  innuRlclent  to  show  that  a  company  at  the 
time  of  e.\(H'iitlng  a  mortgage  was  Insolvent.    Idem.  500. 

6.  raEHVuPTioss — ^l;RFORMA^(■^:  of  Official  Duty. 

It  will  be  presumed  that  the  aecretarx  of  state  will  do  his 
duty  in  Hlhig  and  accepting  certificates  of  nomination  wlieu ' 
presentpd  at  the  proper  time.     Slate  v.  B rod (ffa b,  48G. 

7.  JcniciAL  Notice — Ore  Reduction. 

The  courts  of  Nevada  will  take  judicial  knowledge  of  the 
fact  that  processes  of  crushing,  amalgamating,  and  cyanldlng 
oreB  will  not  effect  an  extraction  of  one  hundred  per  cent  of 
the  nii'talllc  conteutn.     Richardson  v.  yaliunal  Ore  Co..  453. 

8.  Mines  and  SIikebals— Obe  REDrcTioN^AcrioN— SuFFtnEScr, 

lu  an  action  to  receiver  a  balance  claimed  to  be  due  on 
account  of  ore  treated  at  defendant's  mill,  evidence  held  Insuf- 
ficient to  miMtain  judgiueut  for  plaintiffs,     /dcm,  455. 
0.  Orai.  and  Documentabv — Conflicting. 

Where  the  oral  testimony  of  wituGHseB  as  to  events  Iranspir- 
li»a  many  years  before  Is  In  ciinHIct  with  documentary  evidence 
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Set'  Agency,  2;  Criuinal  Law,  5,  7. 

KXCEPTIONS. 

1.  Appeal  and  Bbbob— Kecohh— Necebsitv, 

Ab  an  appeal,  in  tlie  absent-e  of  statemeut  or  bill  or  excep- 
tions, carries  up  the  Jiidtcmetit  roll  nluDe,  flndlogs  made  by  the 
trifil  court  cannot  be  considered.  In  tbe  absence  of  a  statement 
or  bill  of  exceptions.     Wei-ner  v.  Babeoci;  42. 

2.  Idem — New  Tbiai.. 

A  motion  for  a  new  trial  may  be  beard  by  tbe  trial  court 
without  a  bill  of  exceptlonit,  statement,  or  atililarlt,  when  It  Is 
based  on  matters  which  transpired  before,  and  are  witbin  the 
knowledge  of  tbe  rourt     State  v.  Bauer,  305. 

3.  lUEM^ — JIOTION  VOH  NEW  TRIAL STATEMENT  OF  FaCTS. 

A  motion  for  a  new  trial  under  Rev.  Laws,  7234,  aulhorlzlng 
a  new  trial  on  the  ground  that  the  verdict  Is  contrary  to  law  or 
evldenee.  may  be  determEned  without  an^  bill  of  exceptions,  or 
statement  or  affidavit.    Stale  v.  Orr.  2fl7. 

EXTRADITION. 

1.  Habeas  Coep us— Identity  of  I'bisoneb — Sufficiency  of  Eti- 

Upon  a  petition  (or  dlscbarse  from  arrest  on  a  warrant  of 
extradition,  evidence  as  to  petitioner's  Id^itlty  with  the  person 
wanted  In  another  state  held  to  preponderate  In  favor  of  peti- 
tioner, and  to  require  hia  discharge.    Ex  Parte  Spencer,  240. 

2.  Dbscbiption  of  Offense — Warrant. 

Where  a  certified  copy  of  an  original  Information  on  which 
extradition  proceedings  in  the  demanding  atate  were  based, 
was  attached  to  tbe  requlaltlou.  and  charged  petitioner  with 
having  separated  himself  from  his  wife  and  minor  child,  they 
being  destitute  and  dependent  wholly  upon  their  earnings  for 
adequate  support,  contrary  to  tbe  statute,  etc.,  and  through- 
nut  the  papers  such  offense  was  designated  as  "desertion,"  and 
was  made  a  misdemeanor  by  the  PennaylTania  act  of  March 
13,  1903  (P.  L.  2C),  a  warrant  for  the  arrest  and  return  of 
petitioner  to  answer  tor  the  crime  of  "desertion"  was  not 
objectionable  as  falling  to  set  out  an  offenae  knon-n  to  the 
laws  of  the  demanding  state.    E^  Parte  Hose,  87. 

3.  Pbocekbinqs — Sufficiency  of  Inqictment. 

The  indictment  under  which  petitioner  was  sought  to  be 
extradited  to  'Ohio  to  be  tried  was  properly  entitled,  and 
alleged  that  the  grand  Jurors  of  H.  County  present  that  peti- 
tioner on  tbe  date  stated  "with  force  and  arms  'at'  the  county 
of  H.  aforesaid,"  and  thence  continually  to  the  finding  of  tbe 
Indictment,  being  the  father  of  F.,  a  child  of  five  years,  did 
unlawfully  neglect  and  refuse  to  provide  such  child  with  the 
necessary  and  proper  home,  care,  etc.,  said  petitioner  being 
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able  to  provide  the  child  with  a  neceasar;  proper  boiiie.  etc.. 
contrary  to  the  form  of  the  statute,  etc.,  and  against  the  peace 
of  the  state.  The  Ohio  act  of  April  28.  1908  (90  Ohio  r^iva.  p. 
228).  provides  that  the  father  of  a  child  under  IG.  living  in  the 
state,  who,  t>elng  able,  etc.,  shall  neglect  or  refuse  to  provide 
a  necessary  and  proper  home.  care.  etc..  sball  be  giillt.v  of  a 
felon.v,  and  that  the  otfenee  ahall  be  held  to  have  t)een  com- 
mitted where  the  child  may  be  when  complaint  la  made,  and 
that  oitizeiiBhlp  acquired  by  the  father  sball  continue  until  the 
cblld  ,hns  reached  10.  if  a  child  lives  so  long  In  the  state. 
Petitioner  claimed  on  hahea»  carput  that  the  Indictment  did 
not  authorize  his  extradition  for  failure  to  allege  the  child's 
whereabouts  at  the  time  of  neglect,  or  that  the  neglect  was 
wilful,  or  the  dependency  or  destitution  of  the  child.  Held. 
that  the  indictment  was  not  so  faulty  In  substance,  as  to  pre- 
vent the  execution  of  the  writ,  but  sufficiently  alleged  for  that 
purpose  that  the  child  was  Id  the  Jurisdiction  of  the  court 
finding  the  Indictment  when  it  was  returned.  Ex  Parte  Leicls.  2& 

FEDEItAI,  TOW.NSITE.     See  Townbite,  Public  Lakds. 


An  Indictment,  charging  that  the  defendant  "did  falsely  and 
feloniously  forge"  a  check,  sufficiently  charged  that  he  knew 
the  false  or  forged  character  of  the  check,  especially  where  not 
objected  to  before  trial.    Stale  v.  A'niffcr.  302. 

FRAi:i). 

1.    fiFFECT  OF  ON   I'BOPEBTV  RlfiHTH  ENHANCED  IN  VALUE. 

If  propertj-  has  been  acquired  by  fraud,  or  In  utter  disregard 
of  the  rights  of  others,  and  such  property  subsequently  becomes 
of  great  value,  the  person  defrauded  would  not  for  that  reason 
alone  be  debarred  from  recovering  posseRslon.  even  though  he 
reaped  an  Increment  entirely  disproportionate  to  any  efTorts  put 
forth  by  himself.    Oambic  v.  Silver  Peak.  SHI. 

See  MORTtiAOFH,   Jl'IKIMENTS. 

FHAl:nrLKNT  COSVEYAXCES. 

1.    SUFFICIK.NCY  OF   EVIDENfE GOOD   FaITH. 

Evidence  held  to  support  a  finding  that  ft  mortgage  was  exe- 
cuted In  good  faith,  without  Intent  on  the  part  of  either  party 
to  binder,  defraud  or  delay  any  creditor  of  the  mortgagor. 
Kcvada  C'oH.  Jf.  Co.  V.  LeKia.  500, 

GE.N'EKAL  AND  SPECIAL  STATE  FFNDS.    See  State  Funds. 

GRAXI)  JfllY. 

1.    ISmCTMKNT   A.ND   INFOBUATION — MOTIO.N    TO    QUABH DtSqUAHFI- 

C-ATION  or  CbA.VD  JVROitS IIEARINU  ON  AFFIDAVITS. 

Where  accused.  In  support  of  his  motion  to  quash  the  Indlct- 
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iiieiit  for  noiiruaideur'e  of  a  grand  Juror,  presented  an  stfldavlt 
im  Inform  at  I  oil  nnd  belief  nverrlD);  that  fnet,  be  could  not 
i\)niplaln  of  the  presentation  by  tlie  ntate  of  an  nfflilavit  of  the 
Juror  averring  bis  residence  nud  the  disposition  by  the  court 
of  the  UHitloLi  on  the  aBldavlts,  nud  accused,  If  desiring  the 
presence  of  the  grand  Juror,  should  hare  siibpenaed  liliii.  or 
taki-n  bis  teMtlniony  by  deposition.    Stale  r.  Cateii,  KA. 

e  a  legal  body,  and  may 


K.VBEAS  COItl'fS. 
1.  roiiPi-ii.NT— "Ins"— ■■IlftTKL." 

The  charge  of  acmnplalnt  that  ai-ciiwHl "did  keepand  manage 
the  Big  Meadow  Hotel,  a  hoime  of  public  resort.  In  a  disorderly 
niauner.''  Is  n  suHli^ient  charge,  at  least  against  cDllateral  attack 
of  the  Judgment  by  babcas  rorpim.  of  the  offense  deiiciunced  by 
t'oinp.  Tjaw-H.  4020,  of  keeping  an  "inn"  In  a  disorderly  manner, 
UH  it  must  he  assumed  that  a  "liotel"  Is  an  "iuii."  Ex  Parte 
ItiTi-hc'ii'l'liir,  ITT.". 

L'.    I'^^^TRAUITION — II>ENTITT   iiV   PkISONES — SlTKiriESCV   OY   ICVinENCK. 

I'lXin  a  petition  r<ir  discharge  from  arrest  on  a  warrant  of 
extradition,  evidence  aH  to  |)etltl[>ner't<  identity  with  tlie  person 
wanted  In  another  state  hilij  to  pn-ixinderate  In  favor  of  petl- 
tloui-r.  and  to  rei|uire  his  dlsclinrge.     Kj"  /*oi"(r  ^pciufi*.  'HO, 
.".  ItEiiiiT  TO  ItELiEV— I)E  Facto  Jisticeh  oe  the  Peace. 

t'nder  Kev.  Ijiws.  4!>2(1.  which  pn>vldes  that  when  any  Jns- 
tice  of  the  peace,  through  11)  health  or  other  cause,  Is  pre- 
vi-nt(>d  from  discharging  his  duties,  he  may  Invite  another 
Justice  nf  the  same  county  to  attend  to  such  duties,  where  a 
Justice  deemed  himself  disqualified  to  try  a  criminal  case  and 
called  in  another  Justice,  and  nil  parties  assumed  the  request 
was  lawfully  made,  the  latter  Justice  was  at  least  a  de  facto 
ofn<'er.  rendering  a  Judgment  of  conviction  valid  and  not  huI>- 
Ject  to  cultateiiii  nttn<-k  on  lialimii  tiriiiUK.  Ej-  I'aiir  Simmoim. 
4!)rt. 
4.  Ckimtxai,  I,aw- — Kobmer  .Ieopabtiy. 

An  acquittal  In  such  case  would  have  barred  a  subsequent 
prcisecutiiiii.    I'li'Hi.  4'Xi. 

IinMKSTKAD. 

1.    Ill'NIlAMI  ANIl  WlFK ('ojIMrSITY   rROPEBTV. 

If  n  dei-laratlon  of  linmpslead  is  flle<l  on  community  property 
b.v  either  sponse.  the  homestead  vests  In  the  suirlvor  on  the 
death  of  either,  and  the  <-ourt  ninst  set  aside  the  homestead  In 
comniuiilty  pniperty.  even  thoueh  It  was  not  de<riared  during 
the  life  of  a  deceased  spouse :  the  property  being  exempt  from 
debts  of  the  surviving  sponst-  or  sale  mider  execntlon.  /»  Re 
t'lmln  K»lalv.-2\-i. 

The  homestead  right  Is  purely  ntatutory.  not  existing  at  com- 
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Homestead— CoiKiiiued. 
3.  rtiQHT  OF  Widow- — Separate  Peopebtv. 

Stats.  1861,  c.  65,  regulating  the  settlement  of  estates,  pro- 
vided In  section  123  for  the  setting  aside  of  the  homestead  to 
the  widow  and  minor  children,  and  section  126  provided  that  If 
there  was  no  law  In  force  exempting  property  from  execution 
certain  property  should  be  set  aside,  Including  the  homestead. 
as  defined  In  that  section.  Tbe  homestead  act  of  1865  (Stats. 
18G4-1865.c.72).Bec.  1,  as  amended  In  1879  (Stats.  1879,  c.  131; 
Comp.  Laws,  !S50),  provided  that  If  property  declared  a  bome- 
stead  be  separate  property  both  must  Join  in  the  declaration, 
and  If  It  remain  separate  property  until  the  death  of  one  spouse 
homestead  rights  therein  shall  cease,  and  it  shall  belous  to  tbe 
party  or  his  heirs  to  whom  it  belonged  when  filed  upon;  and 
sei'tion  4  (Stats.  1870,  c.  131 ;  C^omp.  Laws,  553)  provided  that 
no  exemption  to  the  surviving  spouse  should  be  allowed,  where 
tbe  homestead  declaration  bad  been  filed  upon  tbe  separate 
property  of  either  spouse,  as  provided  In  section  1.  Tbe  act  of 
1807.  sec.  101  ( Stats.  1897,  c.  106;  Comp. Laws, 2886),  authorizes 
tbe  court,  upon  the  return  of  tbe  Inventory,  to  set  apart  for  use 
of  decedent's  family  the  homestead  as  designated  by  the  general 
homestead  law  "now  In  force,"  whether  designated  as  required 
by  said  law  or  not ;  and  further  provides  that  it  tbe  property 
declared  upon  be  separate  property  both  spouses  must  join  In 
the  declaration,  and  if  it  remain  separate  property  until  tlie 
death  of  one  of  them  the  homestead  rights  shall  cease,  and  It 
shall  belong  to  the  party  to  whom  it  belonged  when  filed  upon. 
Section  126  of  the  act  of  1861  was  omitted  from  the  act  of  189T. 
and  section  123,  corresponding  to  section  101  of  the  latter  act, 
WHS  modified.  Held,  under  section  101.  construed  with  the  other 
statutes,  that  a  widow  cannot  have  set  apart  to  her  as  a  home' 
stend  land  which  was  lier  husband's  separate  property  at  his 
death,  and  had  not  been  declared  on  as  a  homestead ;  there 
iH'ing  other  heirs,  /dcm,  21". 
Sec  Te.nams  in  Couuon. 

I10-MK'II>K.     See  Criminal  Law.  .'i. 

HOUSES  OF  IIJ,,-FAME,     See  Cosstitltional  T^w.  2. 

nUSBAM)  AND  WIFE. 

1.  CouMLNiTY  Estate — Statutes. 

A  convpynuce  of  property  to  a  wife,  consummated  befi>re  tbe 
adoption  of  the  constitution  or  the  euactment  of  tlie  eonimu- 
uity  estate  law  (Stats.  lS04-iij.  c.  7<i),  which  changed  the  com- 
innn  law  so  as  to  provide  that  estates  acquired  b.v  a  busbnnd 
or  wife  shall  be  community  pro|)erty.  Is  governed  by  the  rule  of 
the  couuiion  law,  and  not  Hltei-te<i  by  the  statute.     Wialers  v. 

2.  Sf-PAKATE  Kktate  oy  WiFi;. 

Where,  befow  tbe  ennctniHit  of  the  community  estate  law 
(Stats.  18C4-0J,  c.  7(i),  land  was  purchased  by  a  husband,  and 
b.v  his  direction  the  deed  was  made  to  his  wife.  It  Is  regarded  as 
a  jclft.aiid  liei-imica  part  of  thowlfe's  separate  estate.  ]dem.32S. 
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3.  Sdarate  Estate— Rights  of  Husband. 

Where,  before  the  enactment  of  the  communit7  estate  law 
(Stets.  1864-W,  c.  76).  a  wife  purcbaaed  land  with  her  money, 
or  land  was  granted  to  her  by  a  third  person  hy  way  of  gift, 
such  land  becomeB  a  part  of  her  separate  estate,  subject  only  to 
the  husband's  common-law  marital  rights.    Idem,  323. 

4.  HOUEBTEAD — COMMUNITY  PBOPEBTV, 

If  a  declaration  of  homestead  [s  filed  on  community  property 
by  either  apouse.  tbe  bameRtead  veats  In  the  survivor  on  the 
death  of  either,  and  the  court  must  set  aside  the  homestead  In 
community  property,  even  though  It  was  not  declared  during 
the  life  of  a  deceased  spouse :  the  property  t>elng  eiempt  from 
debts  of  the  surviving  spouse  or  sale  under  execution.  In  Re 
Cook't  Ettate.  217. 
See  Alimonv.  Homestead. 

INDICTMENT. 

1.  Cbiminal  Law — Appeal— Review — Sufviciency. 

In  construing  an  Indictment  questioned  for  the  first  time  on 
appeal,  It  must  be  held  sufilcient,  unless  so  defective  (bat  by  uo 
construction  can  It  be  said  to  cbarge  tbe  ofFense  for  which 
defeudant  was  convicted.    State  v.  Raymond,  108. 

2.  FoBDEHV — Sufficiency — Knowledge. 

An  indictment  charging  that  the  defendant  "did  falsely  and 
feloniously  forge"  a  check,  sufilcteiitly  charged  that  he  knew 
the  false  or  forged  character  of  the  check,  especially  where  not 
objected  to  before  trial.    State  v.  Kruger,  302. 

3.  Motion  to  Quash — Disqualification  of  Gband  Jubors— IIeab- 

iNG  ON  Affidavits. 

Where  accused,  in  support  of  bis  motion  to  quasb  the  Indict- 
ment for  nonresldence  of  a  grand  Juror,  presented  an  affidavit 
on  Information  and  belief  averring  that  fact,  he  could  not 
complain  of  the  presentation  by  tbe  state  of  an  affidavit  of  the 
Juror  averring  bis  residence  and  the  disposition  by  tbe  court 
of  tbe  motion  on  the  affidavits,  and  accused,  if  desiring  the 
presence  of  tbe  grand  Juror,  should  have  anbpenaed  him,  or 
taken  his  testimony  by  deposition.    State  v.  Catey,  154. 

4.  Wosns  OF  the  Statute. 

In  view  of  Comp.  Laws,  4208,  providing  that  the  offense 
charged  shall  be  distinctly  set  forth  In  ordinary  and  concise  lan- 
guage, so  as  to  enable  a  person  of  common  understanding  to 
know  what  Is  Intended,  and  tbe  general  rule  that  an  indictment 
charging  an  offense  In  the  words  of  the  statute  Is  sufficient,  an 
Indictment  for  forgery  under  Comp.  Laws,  4734,  providing  that 
every  person  who  shall  niake, pass,  utter, or  publish,  with  intent 
to  defraud,  any  fictitious  note.  bill,  or  check,  shall  be  deemed 
guilty  of  forgery,  sufficiently  charged  the  offense  by  tbe  aver- 
ment that  defendant  did  "attempt  to  pass  a  Bctltlous  check." 
particularly  when  the  sufficiency  of  the  Indictment  was  not 
raised  iratll  after  verdict.  Stale  v.  Raymond.  108. 
See  Extradition,  3;  Criminal  Law,  a-4. 

INSANITY.     SeeCHiMiHAL  I^w,6,T;  Juby.5-7. 
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IXRTIUiTIONS. 

1.  ArCOMPLK'E'S   TKSTIMONT— CORBOBORATIOS. 

Wlicre  there  was  evideni-e  from  wlilcli  the  Jury  might  have 
cuiirlnded  thnt  the  complaining  witness  wan  an  aceoiuplfoe.  It 
wiiH  urroi-  to  rffiise  to  chargt?  that,  If  Ruch  witness  was  wlIllDg 
that  the  offeusp  be  t'onmilttod  on  talm.  then,  in  the  absence  of 
cither  pvlrtenpe  than  the  testimony  and  acts  of  witness  to 
fimneft  neonrted  with  the  offense  chanced,  accused  must  be 
acquitted,  ain»^  by  Couip.  Tjiws.  4330  (Rev.  Ijiwb,  7180),  a  eon- 
vlrtloii  cannot  be  had  on  the  uncorrobornted  testimony  of  an 
act-omiillce.    Stale  v.  Caret/.  30^' 

2.  I'kioB  CoKDi^rr  ok  Accused. 

Whert>.  In  a  i>i*ot>ecutloii  for  cumulttiuj;  n  crime,  tbe  state 
offered  evidence  of  the  conduct  of  accuaed  and  tbe  complaining 
witness  earlier  in  the  evening.  t)efore  tlie  allerced  assault,  and 
soiiKht  to  draw  fri>m  such  conduct  the  conclusion  of  a  precon- 
ceived design  on  accused'a  part  to  commit  the  crime,  and  tbe 
acts  testlfled  to  were  as  susceptible  of  an  Innocent  as  a  criminal 
ii>QstriK-tlon.  It  was  error  to  refuse  to  charge  (hat  when  a  men's 
conduct  uioy  from  the  evidence  be  reasonably  referred  to  two 
motives — one  criminal  and  the  other  Innocent — the  Jury  should 
pi-CHiime  the  Innocent,  and  not  the  criminal,  motive.  Idem,  310. 

3.  Hkabonable  l>oi!irr. 

T'nder  C'oiup.  Tjiws.  4i>41t  (Itev.  Ijiws.  TICS),  providing  that 
only  the  statutory  detiiiitlou  of  reasonable  doubt  shall  be  given, 
the  court,  having  given  such  definltiou.  did  not  en-  in  refusing 
aii-UHcd's  retiuested  liiatmction  on  reasonable  doubt.    Mem.  310. 

4.  Trial— [««TRircTioN  as  a  Whole. 

Where.  In  an  action  for  Injuries  to  a  servant,  the  court  had 
H|)eclllcally  referred  to  the  elements  of  uegllgencc  and  charged 
that  the  Jury  must  And  such  elements  to  have  existed,  and  that 
such  u^lifcence  was  the  proximate  cause  of  the  Injury,  before 
they  could  return  a  verdict  against  defendants,  defendants 
could  not  complain  that  another  Instruction  was  erroneous,  an 
iiMHimilng  that  iilaiutifl'  had  been  damaged.  Cittirr  v.  PUI*- 
biiiii  aUnr  I'eak.id. 
~i.  .Vi'PtAL  Asi)  KRROtt — Key EB8AL— Applicability   to    Issi'es   and 

Where  Instructions  are  framed,  without  reference  to  the 
Itwups  or  evidence,  and  are  calculated  to  mislead,  or  are  erro- 
neous under  the  facts  and  evidence,  and  prejudicial,  they  con- 
stitute leverslble  error.     Idem.  46. 
li.  Applicauii.itv  to  Ihsues. 

In  nn  action  for  Injuries  to  a  servant  while  making  certain 
alterations  In  a  building,  by  being  shocked  by  a  high  voltage 
electric  wire  from  which  the  Insulation  had  been  removed,  cer- 
tain InstnictlotiH  given  held  applicable  to  the  Issues,    litem.46. 
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R.   CONSIDEKATION. 

All  InstructloaB  should  be  read  tn  the  light  of  each  other 
nud  considered  lu  their  entirety,  when  determining  whether  a 
portion  of  the  Instructions  Is  erroneous,  or.  by  reason  of  a 
mnflict.  or  otherwise.  Is  calculated  to  mislead  the  Jury ;  and 
where  separate  Instructions  are  sound  in  law.  even  tbouxh  they 
may  not  be  as  complete  as  they  might  have  been,  but  If  read 
toKetber  they  are  consistent  and  state  correct  principles  of 
Inn-,  and  are  not  calculated  to  deceive,  they  will  not  be  reversi- 
ble error.  Jdem.  4(i. 
n.  Tbiai, 

An  instruction  that  If  the  Jury  found  certain  facts  It  would 
be  their  duty  to  And  a  verdict  for  plaintiff  la  a  sum  not  greater 
than  |;]&.000  was  not  objectionable,  as  charging  them  that  it 
was  their  duty  to  return  a  verdict  for  plaintiff  In  that  specific 
amount,     litem,  i5. 
See  Mahtkb  and  Rebvant. 
IRItlOATION.     See  Watebh  a«d  Wateb  Covhskh. 
Jt'DICIAHY.     See  Constitutional  I..AW.  3, 4. 
JI'DCMPA'T. 

1.    CONrLUSlVENEBS. 

Where  plalntlfTs  rights  In  mlnluK  property  imder  contracts 
were  subordinate  to  those  of  another,  they  were  cut  off  by 
Judgments  cutting  off  such  |)erson'B  rights.  Gamble  v.  Silver 
Pcak.iai. 

Where  W.  assigned  an  option  in  hin  name  to  II. '.  requested 
S..  the  owner  of  tbe  property  optioned,  to  deal  with  II. ;  accepted 
whatever  iDt<>rest  he  retained  as  subordinate  to  II. — a  Judgment 
obtained  by  S..  cutting  off  all  rights  of  II..  under  such  option  Is 
binding  on  W.  /<Ie>n,3o1. 
n.  Found  in  FEnEBAi.  Court — CoNri.vsivENEss  in  State  Codbt. 

A  Judgment  obtained  in  a  federal  court  Is  not  binding  on  par- 
ties litigant  In  a  state  court  who  were  not  made  parties  to  the 
action  In  such  federal  court  and  whose  rights  were  not  subordi- 
nate to  rights  of  a  party  or  parties  therein,  and  If  deemed 
eri-oneouB  may  be  disregarded.    IiU-m.  352. 

4.EqUlTAnLE  ItELIEP SfFFIClENCY  OK  KvlDENCE^FBArD  IK  OBTAIN- 

Kvldence,  In  an  action  to  set  aside  a  default  Judgment  fore- 
closing a  mortgage  given  by  plaintiff  comjuiny  to  defendant,  on 
the  ground  of  fraud  In  obtaining  the  Judgment,  bclil  sufficient 
to  support  a  finding  that  the  summons  and  complaint  were 
tluly  and  regularly  served  upon  the  company  In  the  fore- 
closure suit ;  that  the  Judgment  was  regularly  and  legally 
obtained;  and  that  defendant  had  no  good  or  meritorious 
defense  tiiereto.    .Vccado  Con.  M.  Co.  v.  Li:ici».  500. 
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J  DDGU  E  NT — Con  tinued. 

5.  Equitable  Relief — Gkounvs — !kfERiTOBioDS  Defense. 

A  court  of  equity  will  not.  as  a  genera]  rule,  set  aside  a 
Jiidl^ent  regularly  obtained  by  default.  In  tbe  absence  of  a 
showing  of  a  good  and  meritorious  defense  to  tbe  original 
action.     Idem,  iibo. 

6.  KquiTABLE  Relief — Grounds — Fraud  in  Obtaimno  Ji'dguekt. 

A  court  of  equity  may  set  aside  a  default  Judgment  where 
fraud  was  practiced  in  tbe  very  matter  of  obtaining  the  JndK- 
tuent,  oltbough  no  merltorloas  defense  to  the  ordinal  action 
was  shown ;  since  in  such  case  tbe  fraud  la  regarded  as  hav- 
ing been  practiced  on  the  court  as  well  aa  on  tbe  injured  party. 
Idem.  500. 

7.  Equitable  Relief — Qbdunos — Praud. 

Where  proper  sen-ice  was  had,  equity  will  not  set  aside  a 
default  Judgment  for  fraud  In  obtaining  It,  In  the  nttaence  of 
a  showing  of  a  meritorious  defense.    Idem,  500. 

8.  Validity — Illeoality  as  to  Counsel  Fees. 

That  counsel  for  a  mortgagee,  who  was  a  director  of  the 
defendant  mortgagor,  took  a  Judgment  in  favor  of  hiniself  for 
<H>unsel  fees  against  the  uiortKoeoi*.  did  not  InTalidate  the  fore- 
closure Judgment,  though  the  Judgment  for  counsel  fees  was 
void.     Idem.  000. 

9.  Mortoaoes  —  Fobeclosuse  —  Action  to  Set  Aside  —  Ibrecvu\bi- 

TIE8 — Defect  in  Pleading. 

Plaintirr  in  an  action  to  foreclose  a  mortgage  failed  to  file 
any  affldavit  that  all  taxes  on  the  money  or  debts  secured  bad 
been  paid,  as  required  by  Rev.  Laws,  375B.  which  also  pro- 
vided tbat  on  motion  of  defendant  the  court  should  stay 
prc^ceedings  until  such  athdavit  was  filed  or  proof  of  payment 
of  such  taxes  made,  and  tbat  the  court,  before  entering  Judg- 
ment should  require  such  affidavit  or  proof.  BeM.  In  tbe 
absence  of  a  provision  making  a  Judgment  void  for  failure  to 
comply  with  tbe  statute,  that  its  purpose  was  only  to  aid  id 
the  enforcement  of  other  tax  laws,  and  that,  as  the  objection 
went  neither  to  a  tiuestlon  of  fraud  upon  the  court  nor  the 
defendant  mortgagor.  It  was  not  ground  for  setting  aside  a 
default  Judgment  therein.  Idem,  501. 
Clerical  mistakes  in  Judgment  See  Criuii^al  Law,  10. 
See  ("ossTircTioSAL  I^w,  3 ;  Receivers.  2. 

JITDICIAL  N'OTICf:.     See  Evidence,?. 

JUDOMEXT  ROr.I..     Sw  Appeal  and  Ebbob,  IS. 


JtlRY. 

1.    DiHQI'ALIFlCATlOS  OK  JtRORS — -\nSTRACT  OPINION. 

The  exiftpiice  of  n  mere  abstract  opinion  of  a  Juror. 
wliich  no  element  of  iiinllce  or  unnecessary  prejudice  entei 
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does  not  tona  a  }ust  ground  for  tbe  rejection  of  the  Juror, 
tbouKti  he  admits  that  the  defense  of  Insanity,  owing  to  Its 
Abuse.  raiBes  a  feeling  of  hoetiiltr  to  accused,  and  where  the 
evidence  abowa  that.  notwIthatandluK  his  feelings  agalust  the 
defense,  the  Juror  will  be  guided  by  the  testimony,  uninfluenced 
b}'  any  bias,  be  la  couipeteut.     State  v.  Cdsri/.  155. 

2.  IirpANELiso  JraoBS — Triebs — Deuanh. 

It  Is  uot  error  to  fntl  to  appoint  triers  to  determine  a  chal' 
leuge  for  actual  bias,  where  there  has  been  no  demand  for  tbe 
appointment  of  triers.    Idem.  105. 

:t.  CaiuiHAL  Law — Habulesb  Ebbob— Iupaneliso  Jubobs — Tbibbb 

— I>EWANb. 

Where  a  Juror,  on  voir  dire,  dlaelosed  bias  on  the  ground  of 
hereditary  Insanity,  hut  showed  no  bias  to  the  legal  defense  of 
insanity,  tbe  refusal  to  appoint  triers  to  determine  Ills  bias  on 
the  groimd  uf  hereditary  InsaDlty  was  uot  prejudicial.     Idem, 

4.  OLALfFICATIONS RXA HI, NATION  ON  VOIB  DlBE. 

In  determining  the  condition  of  a  Juror'a  inind  as  to  hla 
<luallficatlouB.  all  of  his  examination  on  voir  dire  should  be 
considered  and  doubts  as  to  bis  qualification  resolved  In  favor 
of  accused.    Idem,  154. 

5.  Qualifications — Opinion. 

A  ebniienge  to  a  Juror,  who  on  voir  dire  testlQed  that  he 
entertained  an  opinion  which  he  could  lay  aside  without  any 
evidence,  and  that  he  could  determine  tbe  case  according  to  the 
evidence  and  the  In  at  met  ions,  and  that  he  bad  not  expressed 
iiuy  opinion,  but  that  he  had  at  the  present  time  some  belief 
on  the  guilt  or  Innocence  of  the  accused,  based  on  what  he  had 
beard,  was  properly  denied.  Idem,  154. 
<>.  Qualifications- — Pbejl'dice. 

A  challenge  to  a  Juror,  who  on  voir  dire  admitted  that  he 
entertained  a  prejudice  against  tbe  defense  of  hereditary 
Insanity  and  acute  alcoholic  insanity,  and  did  not  believe  In 
their  existence,  but  who  stated  that  If  legal  Insanity  was  shown 
by  the  evidence  and  tbe  instructions  he  would  give  proper 
credit  to  the  defense,  was  properly  denied.  Idem,  155. 
7.  Cbiminal  Law— Insanity — Defease— Question  Fob. 

Where  a  defense  of  Insanity  Is  Interposed  for  accused.  It 
becomes  a  matter  of  evidence,  the  admissibility  of  which  must 
first  be  passed  on  by  the  court  to  determine  the  form  of 
insanity,  and  It  then  becomes  a  question  of  law  for  the  court 
whether  the  form  of  Insanity  attempted  to  be  proved  Is  a  legal 
defense,  and  if  recognized  the  defense  must  be  submitted  to 
the  Jury  by  proper  instructions.    Idem,  155. 

justice  op  the  peace. 
1.  Db  Facto  Justices  of  the  Peace. 

Under  Rev.  Laws,  492ii,  which  provides  that  when  any  Jus- 
tice of  the  peace,  through  111  health  or  other  cause.  Is  pre- 
vented from  discharging  his  duties,  be  may  Invite  another 
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Justice  of  the  Pbacb — Continued. 

Justice  of  the  same  ixiunty  to  attend  to  sucb  duties,  tfhere  a 
Jimticp  deeued  himself  dlsquallfled  to  try  a  criminal  case  and 
(■filled  in  another  Justice,  and  ell  patties  ai»uined  the  request 
was  lawfully  made,  the  latter  Ju8tic«  was  at  least  a  de  facto 
officer,  rendering  a  Judgment  of  conviction  valid  and  tiot  sub- 
ject to  collateral  attack  on  habea»  corpug.  Bx  Parte  Siminoni, 
49.1. 
See  CoMMiTWENT. 

LACHES. 

1.  Facts  Keviewed. 

Facts  reviewed  are  held  to  constitute  laches,  (lamble  v. 
tiiivFr  Pfak.XA. 

2.  Mines  and  AfiNEBALB — Minino  Transactions, 

The  doctrine  of  laches  la  not  particularly  applicable  to  min- 
ing transactions.  As  to  such  properties,  parties  Interested  are 
required  to  l>e  active  and  vigilant  In  asaerting  their  rights. 
Idem.  351. 

I.EGISr.ATUKE. 

1.  Stati.teb — Special  or  Ixical  Laws — Power. 

The  legislature  is  the  exclusive  Judge  as  to  whether  a  law 
on  any  subject  not  enumerated  In  the  conatitutttm  can  be  made 
general  and  applicable  to  the  whole  state,  and  the  Judgment  of 
tile  legislature  as  to  whether  a  general  law  la  applicable  or 
special,  or  local  laws  are  required  regarding  subjects  not  so 
enumerated.  Is  conclusive.    Quilici  v.  Strotniiter,  9. 

2.  Statutes — Tiue  of  Taking  Effect — Poweb. 

In  the  absence  of  constitutional  restriction,  tbe  legislature  ia 
ri-et>  to  flx  in  each  a<'t  n  time  it  la  to  take  elTect.     Er  Parle  .tft 
I'ah.-Xt. 
See  Constitutional  Law. 

LlKXS.     See  Mechanics'  Liens. 

MAXDAMfS. 

1.  Subjects  of  Relief — Acts  ot  Officers. 

Tbougb  a  writ  of  mandate  would  lie  to  compel  a  townsite 
trustee  to  make  a  deed  to  a  claimant,  as  required  by  Comp. 
ijiwB,  :S45.  on  payment  of  the  maximum  amount  which  the 
trustee  could  Impose,  where  the  tender  Is  of  a  iess  amount,  the 
writ  will  not  lie.    Jenuett  v.  Steven*,  128. 

2.  I'sBMATrHB  Application  for  Writ — Denial. 

An  application  for  mandamus  to  compel  the  secretary  of 
state  to  accept  and  Sle  certincates  of  nomination  of  presiden- 
tial electors  chosen  at  a  Democratic  party  convention,  brought 
before  the  expiration  of  the  time  provided  for  filing  with  tbe 
itecretary  of  state  certificates  of  nomination  by  convention.  Is 
premature  and  must  be  denied.    Utale  v.  Brodigan,  496. 
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MARRIAGE.    See  Aumonv. 

MARSHALING  ASSETS 
I.  StrasTiTUTioN  of  Lien — Rights  Against  Pbincipal  Debtob. 

A  bank,  which  held  ^ares  of  stock  In  a  mining  company 
belonging  to  Its  pTcsident  as  collateral  secnrltr  for  loans  and 
advances  to  the  company  and  Huch  preeldmt.  assigned  the 
notes  and  Indebtedness  to  another  company  and  transferred 
the  collateral.  Upon  the  Issuance  of  new  notes,  secured  by  the 
deed  of  tniat  of  the  mining  (wmpany,  the  transferee  detlrered 
the  stock  held  as  collateral  to  the  company,  having  previously 
refused  to  honor  an  sBslKDmeat  of  a  portion  of  the  shares 
and  an  order  for  their  delivery,  executed  by  tlie  owner  of  the 
Khares.  1'he  mining  company  held  tbe  numtwr  of  shares 
claimed  by  sucb  assignee  as  security  for  tbe  debt  of  Its  presi- 
dent, and  released  the  remainder,  which  was  about  Qfe  times 
that  of  the  number  Iield,  to  such  president.  Held.  that,  as 
assignee  of  tbe  former  creditors,  the  company  had  tbe  right 
to  hold  the  collateral  transferred  to  It  for  the  payment  of  the 
notes;  but.  as  It  was  bound  to  first  exhanat  the  security 
belonging  to  the  principal  debtor,  wblcti,  being  greater  than 
that  retained,  must  be  considered  to  have  l)een  sufficient  the 
retention  of  the  stock  belonging  to  the  person  to  whom  it  had 
been  transferred  was  Improper.    Elpan  v.  Kcane  TTonrfer  Co., 

MASTER  AXD  SERVANT. 

1.  Injubies  to  Sebvant — Assumed  Risk. 

Where  plaintilT,  a  carpenter,  was  not  Injured  because  of  any 
dangerous  place  lie  made  for  himself  in  which  to  work,  but  by 
coming  !n  contact  with  a  defective  electric  wire,  negligently 
maintained  by  defendant  In  the  place  In  which  defendant  was 
directed  to  work,  the  place  being  already  dangerous  b.v  renson 
of  defendant's  negligence,  againat  which  danger  plalutllT  bad 
not  been  warned,  be  cannot  be  beld  to  have  assumed  the  risk  as 
a  matter  of  law.     Cutler  v.  Pm»burg  Sitter  Peak,  46. 

2.  Injubies  to  Servant — Danoeboub  I'beuises — Instblctiox. 

An  instruction  that.  If  plalntlfF  was  In  defendant's  employ 
as  a  carpenter,  and  while  using  ordinary  care  In  the  discharge 
of  his  duty  It  tiecame  necessary  for  him  to  tear  down  a  piece 
of  corrugated  Iron  sheeting  from  defendant's  compressor  bouse, 
and  wblle  so  engaged,  without  negligence  on  bis  part,  be  was 
shocked  and  burned  by  a  current  of  electricity  which  reached 
him,  because  of  a  defect  in  the  insulation  of  an  electric  wire 
and  the  n^Ilgent  placing  of  tbe  wire,  then  under  defendant's 
coutrol,  which  broken  and  defective  condition  of  the  Inaulatlnn 
of  the  wire  and  negligent  placing  thereof  was  due  to  defendant's 
n^Hgent  failure  to  maintain  the  wire  In  a  reasonably  safe 
and  proper  condition,  and  the  same  was  known  or  might  liave 
been  discovered  by  ordinary  care  and  platntllT  warned  of  the 
danger,  but  defendant  negligently  failed  to  make  such  inspec- 
tion and  warn  plaintiff  of  the  danger,  and  defendant's  negli- 
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Kenr«  was  the  proximate  cause  at  plaintilTs  Injury,  be  was 
etttltled  to  recover,  was  proper.    Idem,  *i. 

3.  Injuries  to  Sebvaht — Electbic  Wire — Inbfbctiom. 

That  a  high  voltage  electric  wire  struug  over  a  bulldioK  was 
lutended  for  a  teinporarf  purpose  only,  did  not  relieve  tbe 
defeudant  from  tbe  duty  of  inspecting  it,  where  It  waa  so 
strung  that  workmen  would  be  likely  to  receive  Injury  from 
coming  In  contact  therewith.    Idem,  46. 

4.  Electbicity — Electbic  Wues — Inspection. 

Cori>oratlons  and  Individuals  dealing  In  tbe  transmission  of 
electricity,  or  having  control  of  wires  conducting  dectrlctty, 
are  ttound  to  thoroughly  and  frequently  lnst>ect  the  wires,  to 
the  end  that  tbey  may,  so  far  as  It  Is  within  the  reasonable 
power  of  man.  render  them  safe  and  see  tliat  tbey  are  properly 
insulated  and  placed.    Idem,  46. 

MECHANICS'  LIENS. 
].  Notice — Time  fob  Fhino. 

Under  the  act  of  March  2,  1875  (Stats.  1875,  c  64).  sec.  5,  as 
Amended  March  6,  1003  (Stats.  1003.  c.  32),  wblcb  prior  to  tbe 
amendment  of  1911  (Rev.  Laws,  2217)  provided  that  every  origi- 
nal contractor,  within  sixty  days,  ond  every  other  person  wlsb- 
iug  to  claim  a  Hen  thereon,  within  fifty  days,  after  tbe  comple- 
tion of  a  building.  Improvement,  or  structure,  should  file  for 
record  a  claim  containing  a  statement  of  his  demand,  a  claim, 
filed  before  the  completion  of  a  building  by  a  subcontractor 
who  furnished  material  and  labor  In  the  erection  of  tbe  build- 
ing. Is  valid  and  enforceable.  Self  A  Bellman  Co.  t.  Bavage.ZSZ. 

MINES  AND  MINERALS. 

1.  DlRECTinO  SUBVEYS  OF  THE  BOUNDABIES  AND  UNDEBOBOUNO  WOBK- 

INOS  OF  Mines. 

Equity  has  the  Inherent  power  to  order,  In  a  pending  case.  ■ 
survey  of  the  boundaries  and  underground  workings  of  mines 
constituting  the  subject-matter  of  the  suit  Natuwiol  M.  Co.  v. 
nutrict  Court,  67. 

2.  Ordebs  for  Sl'bveyb  of  Undebobound  Wobkinos  of  Mines  With- 

A  statute,  empowering  a  court  of  equity,  on  a  proper  abow- 
Ing,  to  order.  In  tbe  absence  of  a  pending  suit,  a  surrey  of  tbe 
boundaries  and  underground  workings  of  adjacent  mines.  Is 
not  unconstitutional.    Idem,  67. 

3.  Subvet  of  Bol-ndabies  and  Undebobound  Wobkinos  of  Mnra»— 

Power  of  Co ltbts— Statutes. 

Tbe  act  of  December  17.  1862  (Stats.  1862,  c.  37),authorl«- 
Ing  any  owner  of  any  mine  to  sue  for  damages  for  Improper 
mining  by  one  In  possession  under  a  lease  and  for  trespass  to 
his  mine,  and  providing  for  an  application  for  an  order  for  a 
survey  or  mines,  and  declaring  that  the  costs  of  tbe  order  and 
survey  shall  be  paid  by  the  persons  making  the  application 
aniess  they  shall  subsequently  maintain  an  action  and  recover 
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daiuDges  hy  reason  of  a  trespass  threflteued  prior  to  sucb  aur- . 
ve;,  does  not  pertolt  a  survey  of  the  boundaries  and  under- 
ground workings  of  adjacent  mines  unless  there  Is  a  pending 
suit  Involving  such  mines.     Idem,  67. 

4,  Options — Kqi;itabij:  Reliep. 

Persons  claiming  an  equitable  interest  In  mining  property 
under  options  after  It  baa  been  made  immensely  valuabie  by 
the  efforts  of  otbers  must  sbow  good  faith  on  their  part,  ability 
oud  readiness  to  perform  their  wmtract  within  the  time  fixed, 
and  absence  of  laches.    QamJtle  v.  Silver  Peak,  351. 

5.  Laches — lirnino  TRAnBAcrioKS. 

The  doctrine  of  laches  is  not  particularly  applicable  to  min- 
ing transactions.    As  to  such  properties,  parties  Interested  are 
required  to  be  active  and  vigilant  In  asserting  their  rights. 
litem.  351. 
(J.  AcnoM  TO  Recover  Intebebt — Evidence— Sufficiency. 

In  an  action  to  recover  Interests  In  mining  property  under 
options,  evidence  Aeld  InsnfBcient  to  sustain  recovery  on  a 
theory  of  fraud,  of  continuing  options,  of  the  existence  of  a 
partnership,  or  of  knowledge  by  defendants  of  the  existence  of 
such  partnership.  Idem,  351. 
7.  Evidence — Jcoiciai,  Notice — Obe  REDtrcTios. 

The  courts  of  Nevada  will  take  judicial  knowledge  of  the 
fact  that  processes  of  crushing,  amalgamating,  and  cyanlding 
ores  will  not  efTect  an  extraction  of  one  hundred  per  cent  of 
the  metallic  contents.    Richardgon  v.  National  Ore  Co.,  456. 
S.  Obb  Redoction — Action — Evidence — SurnciEWCY. 

Is  an  action  to  recover  a  balance  claimed  to  be  due  on  . 
account  of  ore  treated  at  defendant's  mill,  evidence  fteW  lusuf- 
tlclent  to  sustain  Judgment  for  plaintiffs.     /dem,4S6. 

HOKTGAGES. 

1.  Fraudulent  Convevakces  —  Sufficiency  op  Evidence  —  Good 

Faith. 

Evidence  held  to  support  a  finding  that  a  mortgage  was  exe- 
cuted in  good  faith,  without  intent  on  the  part  of  either  party 
to  hinder,  defraud  or  delay  any  creditor  of  the  mortgagor. 
Xevada  Con.  it.  Co.  v.  LetcU,  500. 

2.  COBPOBATIONS VALIDITY ESTOPFEL  TO  ATTACK. 

A  corporation  which  has  received  the  benefit  of  all  the 
money  advanced  by  Its  mortgagee  Is  not  In  a  position  to  ques- 
tion the  good  faith  and  validity  of  the  transaction.    Idem,  500. 

3.  FoHECLOsuBE— Judgment — Action  to  Set  Aside — Irbedulabitibs 

— Detect  in  Pleadinc. 

Plaintiff  in  an  action  to  foreclose  a  mortgage  failed  to  file 
any  affidavit  that  all  taxes  on  the  money  or  debts  secured  had 
been  paid,  as  required  by  Rev.  Laws,  3756.  which  also  pro- 
vided that  on  motion  of  defendant  the  court  should  stay 
proceedings  until  such  afildavlt  was  filed  or  proof  of  payment 
of  such  taxes  made,  and  that  the  court,  before  entering  Judg- 
ment, should  require  sucb  affidavit  or  proof.  Held,  In  the 
absence  of  a  provision  making  a  Judgment  void  for  failure  to 
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MoBTO  AOEB— Con(  inaed. 

comply  witb  tbe  statute,  tbat  Its  purpose  was  onlf  to  aid  Id 
the  enforcement  of  other  tax  laws,  and  that,  as  the  objection 
weat  neither  to  a  question  of  fraud  upon  the  court  nor  tbe 
defendant  mortga^r,  It  was  not  ground  for  setting  aside  a 
default  Judgment  therein.    Idem,  5O0. 

MOTION  FOR  NEW  TBIAL.     S««  Exceptiohs.  S. 


OFFiCEHS. 

1.  Mandaul'b — Subjects  ov  Relief. 

Though  a  writ  of  mandate  would  lie  to  compel  a  townslte 
trustee  to  make  a  deed  to  a  claimant,  as  required  by  Comp. 
T^aws,  345,  on  payment  of  the  maximum  amount  which  the 
trustee  could  Impose,  where  the  tender  Is  of  a  lees  amount,  the 
writ  will  not  lie.    Jenaett  t.  Stevens,  128. 

2.  Er.ioiBiLiTY — Holding  Othcb  "Office." 

The  position  of  townsite  trustee  Is  not  an  office  within  the 
provision  of  the  constitution  prohibiting  a  Judge  from  accepting 
any  oHlce  other  than  a  Judicial  oSlce  during  tbe  term  for  wbicb 
he  Is  elected.     Idem,  128. 

3.  Evidence— Presumptions— Perfobm AN CE  op  Official  Duty. 

It  wilt  be  presumed  that  the  secretary  of  state  will  do  bis 
duty  In  fliiug  and  accepting  certificates  of  nomination  when 
presented  at  the  proper  time.    State  v.  Brodigan,  486. 
Sec  Pbohibition.  1. 

I'AYMRNT. 
1.  BtmnEs  OF  Pboof. 

A  debtor  who  seeks  to  establlsb  a  settlement  of  the  account 
other  than  by  a  payment  In  cash  has  tbe  burden  of  sbowing 
that  fact.     Roberts  Shoe  Co.  v.  McKim.  103. 
See  AoE.-icv,  2;  Evidence.  2. 

PERSONAL  INJURIES.     See  Damages. 

Pr,EAI>l  N<iS, 

1.  Amendment — ('ONFosMiTr  to  Pboof. 

Plaintiff.  In  an  action  to  compel  the  surrender  of  shares  of 
stock,  was  properly  permitted,  after  decision,  but  before  Jodg- 
nient,  to  amend  and  supplement  bis  complaint  by  setting  forth 
undisputed  facts  shown  on  the  trial  to  have  existed  at  tbe  time 
thereof.    Elgan  v.  Keane  ^Von4er  M.  Co.,  469. 

2.  Amendue.nt — Estoppel  TO  Object. 

TVhere.  In  an  action  to  c^itiiijel  tbe  surrender  of  shares  of 
stock,  a  motion  of  the  defendant  for  a  nonsuit  and  consent 
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thereto  by  the  plaintiff  were  withdrawn  by  etlpulatluu,  and 
defendant  given  leave  to  amend  its  answer  to  show  facta  in 
(•videnoe  occurring  subsequent  to  ttie  iastltution  of  the  suit, 
defendant  could  not  object  to  the  amendment  of  the  plaintiff's 
fomplaint,  after  decision  and  before  Judgment,  to  conform  to 
such  facts,    idem,  468. 

PLEDGK.    See  Mabsiialino  of  Assets. 

I'RESUMPTIOXS.    See  Evidence.  6:  Statutes.  13. 

PRIMARY  ELECTIOXS.    See  Elections. 

PROHIBITION. 

1.  Xatvbe  and  Gboi-nos  —  A<rr  of  Public  Officebs  —  Townsite 

Tbi-stee. 

Uuder  Camp.  I.aws,  M<i,  providing  that,  if  nil  the  lots  lu  a 
towDBlte  are  not  legally  conveyed  to  the  proper  owners  within 
one  year  after  they  have  l)een  passed  upon  by  the  district 
Judge  as  towualte  trustee,  or  In  case  of  contest,  within  thirty 
days  after  the  contest  shall  have  been  fluaily  determined,  they 
shall  be  sold  to  the  highest  bidders,  prohibition  Is  a  proper 
remedy  to  prevent  the  sale  of  the  lots  where  the  failure  to 
legally  convey  to  the  proper  owners  Is  due  to  the  imposition  of 
excessive  charges  by  the  ton'naltc  tnistee  as  a  condition  prece- 
dent thereto.    State  v.  Slevent.  HU. 

2.  Existence  or  Other  Remedy. 

Where  a  towusite  tniatee  ou  tue  refusal  of  a  lot  claimant  to 
pay  excessive  charges  imposed  proceeds  to  sell  the  lot.  there  Is 
no  other  adequate  remedy  aflectlng  the  right  to  the  remedy  by 
writ  of  prohibition  ;  Individual  suits  to  settle  the  rights  of  the 
claimant  not  being  an  adequate  remedy.     Idem.  14G. 

PRINCIPAL  AND  AGEXT.     See  .\OESCV. 

PUBLIC  lUNDS. 

1.  Disposal    by    United    States — Townsitbs — Compbnsatiok    or 

Under  Comp.  Laws,  340.  requiring  a  fee  of cents  for 

each  lot  to  be  paid  to  tbe  trustee  to  defray  the  expenses  of  tbe 
survey  of  tbe  townsite.  tbe  uiaxlmnm  fee  for  each  lot  Is  1^1. 
Jennitt  v.  «(e(-CM».  12S. 

2.  Disposal  bv  United  Statks^Townsites^Kee  fob  Subvey. 

In  Coinp.  r^iws,  343.  relating  to  the  disposal  of  townsltes, 
on  the  public  lands  of  the  United  States,  providing  that,  where 
it  shall  become  necessary  In  the  opinion  of  the  citizens  of  the 
town  to  make  a  survey  of  any  townsite  to  Identify  or  locate  the 
lots,  squares,  streets,  or  alleys,  a  fee  shall  be  paid  to  tbe  trustee 
to  defray  the  expenses  of  tbe  survey,  there  being  no  provision 
for  obtnlulng  an  expression  of  opinion  on  the  part  of  the 
i-ltlEens  as  to  necessity  for  a  surrey,  a  claimant,  wbo  not  only 
falls  to  show  that  tbe  charge  made  by  the  trustee  for  a  survey 
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ruBLic  Lands — Cuntinaed. 

Is  Illegal,  but  who  relies  od  the  surver  made  by  him,  will  oot 
be  benrd  to  cjueBtion  Its  validity  as  &Be(it\ug  the  rigbt  of  the 
trustee  to  compenaation  therefor.    Idem,  128. 

3.  Disposal  by  United  States — Townsitbb — "Ihcludinq." 

Under  Comp.  Laws,  345,  authorizing  a  townslte  trustee 
befoi-e  Issuing  a  de«d  of  lots  to  receive  for  counsel  fees,  and  for 
moneys  expeuded  In  tbe  acquisition  of  the  title  and  for  the 
adminlstratlou  of  tbe  trust,  iacluding  reasonable  charges  for 
time  and  sen-Ices  while  employed  In  such  trust,  not  exceeding 
the  Bum  of  $1  for  each  lot,  the  word  "Including"  shows  that 
the  charges  (or  time  and  sei-vlces  of  the  trustee  were  to  be 
embraced  within  tbe  maximum  charge,  which  was  also  to  be 
luclusiTe  of  counsel  fees  and  for  moneys  expended  In  tbe 
acquisition  of  the  title  and  the  administration  of  tbe  trust. 
Idem.  128. 

4.  UisPosAL    BY    United    States  —  Towjisites  —  Publication    of 

Notice. 

lender  Comp.  Ijiws.  341,  provldlug  that  the  townslte  trustee 
within  ninety  days  of  the  receipt  of  a  patent  for  the  townslte 
shall  give  public  notice  tbereof  in  a  newspaper  In  tbe  county 
iu  which  the  town  shall  be  situated,  it  Is  not  open  to  a  lot 
claimant  who  flies  application  for  a  lot  In  pursuance  of  a 
notice  publinhed  on  the  receipt  of  a  receiver's  duplicate  receipt 
frou)  patent  land  ofBce  before  the  Issuance  of  the  patent  to 
■luestlon  the  sufficiency  and  regularity  of  tbe  notice.  Idem,  128. 

5.  Disposal  by  United  States — Toivnsiteb — 'Tooetheb  With." 

Under  Comp.  r^ws,  34S.  providing  that,  after  the  Issuance 
of  a  patent  on  townslte  land,  the  corporate  authorities  or  Judge 
to  whom  the  patent  shall  Isatie  shall  execute  to  tbe  persma 
entitled  thereto,  a  deed  In  fee  simple  for  such  lots  on  payment 
of  their  due  proportion  of  the  purchase  money,  together  with 
their  proportion  of  such  sum  as  may  be  necessary  to  pay  for 
tbe  streetH,  alleys,  squares,  and  public  grounds,  not  to  exceed 
M  cents  for  each  lot.  etc..  the  words  "together  with"  show  that 
tbe  limitation  of  M  cents  was  the  maximum  that  could  be 
apportioned  to  buy  all  the  land  within  the  townslte.  Inclusive 
of  that  within  the  streets,  alleys,  squares,  and  public  gronnds, 
and  does  not  apply  merely  to  the  amount  for  tbe  streets,  alleys, 
Miliiares.  and  public  grounds.  Idem,  128. 
See  Tenasts  is  Common. 

I'UBLIC  SCHOOLS.    See  Constitutional  r^w.2. 

lEKCKIVBRS. 
1.  AcfousTixo — Settlement  of  Account — Obdebs. 

Tbe  court,  on  bearing  the  final  account  of  a  receiver  and  tbe 
objections  thereto,  should  speclBcHlly  approve  those  portions  of 
the  account  which  It  deems  proper,  and  speclflcally  disallow  the 
items  which  in  Its  opinion  are  lilM:ol.  ilartin  &  Co.  v.  Kirbu, 
2<B. 
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2.  CoMCLrsiTENEBS — Collateral  AiTArK. 

An  order  in  receivereblp  proceedings,  whlcb  directs  the  pay- 
ment by  the  receiver  of  a  specific  sum  to  a  designated  creditor, 
and  which  authorizes  the  creditor  to  sue  the  receiver  and  his 
surety  for  the  failure  of  the  receiver  to  pay  the  claim  n-ithln  a 
spaclOed  time,  cannot  be  collaterally  attackM  In  an  action  by 
the  creditor  agalnBt  n  receiver  and  his  surety.     Idem.  20S. 

3.  OBDEKS CONCLt'HIVENFGB  OX   SL'RETY   Of  RECEIVES. 

An  order  In  receivership  proceedings,  whlcb  Is  binding  on  tbe 
receiver  falling  to  appeal  therefrom.  Is  binding  on  bis  surety 
wbo.  when  sued  on  tbe  bond,  may  not  collaterally  attack  the 
order.     Idem,  a'.ri. 

4.  Appeai.    and    Ebbob  —  Obdcbs    Appealable  —  Obdebs    Settlins 

Final  Account  Of. 

An  order  apeclQcally  allowing  or  rejecting  all  of  the  Items  of 
the  flnal  account  of  a  receiver  and  directing  a  distribution  of 
tbe  funds  in  appenlable.    Idem.  205. 

5.  Appeal    and    Erbob  —  Obdebs    Appealable  —  Obdebs    Settlimo 

Final  Aocoi'nt  Of. 

An  order,  entered  after  notice  and  bearing  on  appiicntliin  of 
creditors  for  leave  to  sne  a  receiver  of  the  debtor,  presented 
after  entry  of  order  sustaining  objections  to  the  flnal  report  of 
the  receiver  and  to  his  dlschnrKe.  which  bHowr  tbe  claims  of 
tbe  creditors  in  a  specified  sum.  and  which  requires  the  receiver 
to  pay  tbe  same  wltbln  a  specified  time,  and  whlcb  authorizes 
actions  against  the  receiver  and  his  surety  for  nonpayment 
wltbln  the  specified  time,  is  appealable,  /dcm,  205. 
See  Constitutional  Law.  3. 

RECORD. 

1.  Appeal  and  Ebrob — Contekts  of  Record — "Judguent  Roll." 

Though  section  340  of  the  civil  practice  act  (Couip.  Laws. 
Si'lS)  provides,  among  other  things,  that  If  any  written  opinion 
be  placed  on  file,  in  entering  Judgment  or  making  an  order 
below,  a  copy  shall  t>e  furnished,  certified  In  like  manner,  etc., 
a  written  opinion  and  fladlngs  of  the  lower  court  do  not  con- 
stitute any  part  of  the  "Judgment  roll,"  but  are  only  Intended 
to  aid  tbe  appellate  court  In  the  determination  of  an  appeal. 
Wemer  v.  Babcock,  42. 

2.  Appeal  asd  Ebbob — Affibuance — Pbopes. 

Where  a  JudRment  Is  supported  by  the  pleadings,  and  noth- 
ing save  the  record  profHT  is  before  the  appellate  court,  it  must 
be  afllrnied.    Idem.  42. 

REVENUE  AND  TAXES.     Sec  Taxation. 

SCHOOLS.     See  Constitltional  Law. 

SEPARATE  rnOPERTY.     See  IIiBBASir  asd  Wife. 
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STATE  FfXDS. 

1.  States — Genebal  Funos, 

All  moneys  comlnK  Into  tbe  state  treasury  oonHtltute  a  part 
i>f  tUe  ^neral  fund,  unless  the  placlug  thereof  In  a  ^wcial  fvmd 
Is  Rpecifli-alty  autborlzed  bf  the  (institution  or  a  Btatute.  Stale 
V.  ilrmilan.  2«4. 

2.  States— Oeneral  Kl'sos— Teansfeb  to  Special  Fl-nds. 

Neither  the  act  or  March  20. 190!K Stats.  1908-09,  c.  131).  fw. 
t.  nn  act  tor  wnstnictlon  of  a  state  prison,  providing  that  for 
the  pnrpnw  of  cnrrylnt;  out  tbe  act  (100.000  is  appropriated  ont 
of  tbe  general  fund  In  tbe  state  treasury,  to  be  transferred  to 
the  state  iirlson  ttuliding  fund,  on  warrants  drawn  by  tbe  state 
controller  after  all  claims  and  demands  therefor  have  been 
audited  and  allowed  by  the  state  board  of  prison  commissioners 
and  the  state  board  of  examiners,  nor  tbe  act  of  March  23.  1909 
I  Stats.  1008-00,  f.  153).  sec.  1,  an  act  for  a  state  loan,  approprl- 
ntlnK  the  sum  of  |100,000  for  tbe  purpose  of  enabllnK  the  state 
board  of  prison  commisaianers  to  carry  out  tbe  provisions  of 
said  ))rior  act.  authorizes  the  transfer  of  any  money  from  tbe 
Keiiei'al  fund  of  tbe  state  Into  the  state  prlaon  building  fund.  In 
excess  of  claims  audited  and  allowed  by  said  hoards  of  prison 
commissioners  and  examiners ;  bo  that  an  attempted  transfer  In 
excess  thereof  Is  void.    Idem.  204. 

RTATEMEXT  ON  AITEAK 
1.  Appeal  asd  Error — Hitficiencv. 

Under  Comp.  I.bwr,  38G1,  which  provides  that  a  statement  on 
npi>eal  Is  prcsummi  to  contain  all  the  evidence.a  statement  need 
not  contain  a  certificate  that  It  contains  all  the  material  evi- 
dence In  the  case,    (lamble  v.  Sllrer  Peak.  352. 

STATUTES, 

1.  CoNSTlTVTlOSAL    fulW — ['BEBCUPTION   Of  CONSTlTOTIONALrTY. 

In  all  cases  of  doubt  every  presumption  and  Intendment  will 
Ik*  nmde  In  favor  of  the  const itutlonallty  of  an  act  of  tbe  letcis- 
liiture.     QuiUci  v.  -ItJwnMer.ft. 

2.  CO,\STIirCTIO?i TO.NKHCTlNd    PSOVISIONS. 

Separate  acts  coverinK  the  same  subject-matter  should  be  bo 
construed,  if  possible,  as  to  allow  t>otb  to  stand,  where  the 
language  Is  consistent  and  plain.    AV  Parte  Ah  Pah.  2S3. 
4.  CoxsTKfCTioN — Legislative  Intent. 

The  court.  In  construing  an  ambiguous  statute,  may  con- 
sider the  law  as  it  existed  prior  tn  the  statute,  yationat  M. 
Co.  V.  llitlrirl  Coiirt.m. 

n.    CONSTBfCTION LEGISLATIVE    INTENT CHANGE   IN    EXISTING   PBO- 

Whei-P  a  statute  is  e<|ually  susceptible  of  two  constructions, 
the  court  will  presume  that  tbe  legislature  did  not  Intend  a 
radk'al  cliange  In  existing  procedure,  and  will  construe  the 
statute  ill  banui>ny  therewith.    Idem.  C7. 
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II.    CONSTBl'CTIOS — MeA.MSO  OF  WoRDS. 

Where  the  same  word  la  used  In  different  parts  of  a  statute, 
it  will  be  presumed  to  he  used  In  the  same  sense  thronghout, 
mid,  where  its  meaning  In  one  Instance  Is  clear,  such  ineanlag 
will  be  attached  to  It  elsewhere,  unless  It  clearly  appears  that 
It  was  the  Intention  of  the  legislature  to  use  It  in  different 

7.    CONSTBUCTIOH M^ANINQ   OF    WOBDS— "MAINTAIN." 

The  word  "maintain"  In  a  statute  In  reference  to  nftlons 
(-omprebends  the  Institution  ns  well  as  the  support  of  the 
iiction.  thoutch  It  may  Ih*  used  to  express  a  meaning  (•orre- 
sixindlne  to  Its  more  restricted  definition.     ldcm,<Yi. 

S.    COI-STIES— Bo rrSD ABIES — DiBECTOBT    I'BOVIBIONS. 

Stats.  1866.  c.  47.  sec.  1.  which  anthorlEed  the  suney  and 
estnbllshment  of  boundaries  between  the  several  counties,  and 
re<|Ulred  the  surrey  to  be  I'ommeiu-ed  withlu  six  months  after 
the  passage  of  the  act,  was  directory,  especially  In  view  of  sec- 
tion 7,  permitting  such  surveys  to  be  made  when  a  county  line 
is  now  or  may  "hereafter"  be  in  dispute.  Li/on  Count)/  x. 
iitorcv  Coi(n(j/.24.S. 
O.  General  and  Special  Laws — CorsTY'SELATB — Cuanoe — Xeceb- 
siT\'  ov  Special  r^w. 

An  act  of  the  legislature  provided  that  after  May  1,  lOTl, 
the  county  t.'ommlSBlunera  of  T.you  (^unty  should  remove  the 
offlc'es  and  archives  and  other  murnhle  property  from  Dayton 
to  Verlugton.  The  general  act  of  1877  (Stats.  1877.  c.  811  pro- 
vides lor  the  removal  of  county-aentB  by  the  majority  of  the 
votei-s  at  an  election  calleil  <m  [tetltlon  of  three-lttths  of  the 
tnximyers  who  are  electors.  Section  21  of  article  4  of  the 
state  coastttntlon  provides  that  in  all  cases  enumerated  In  sec- 
tion 20,  and  In  all  other  cases  where  a  general  law  can  be 
innde  applicable,  all  laws  shall  be  general  and  of  unlfom 
application  throi^hont  the  state.  I'rior  to  the  Inst  general 
election  the  court-house  at  Dayton  was  destroyed  hy  fire.  Held. 
that  the  special  act  was  justified  on  the  groond  that  an  emer- 
gency existed,  calling  for  prompt  action.    yuHiciv.  .Vfrosnirfer.  9. 

10.  General  and  Special  Law — I/xtatino  Couktv-Seat. 

In  locating  a  county-seat.  It  will  depend  upon  the  facta  and 
r- 1 rcnm stances  of  each  case  whether  a  special  law  is  nppiicahle. 
Jtlem.  n. 

11.  MlSES  and  MINEBALS SVRVjn-  of  BoINDABIES  and  T'NOEBOBOrSD 

WoBKiNtiS  OF  Mines — Poweb  op  Courts. 

The  act  of  December  17.  1862  (Stats,  18()2,  c.  ;t7),  authoris- 
ing any  owner  of  any  mine  to  sne  for  damages  for  Improper 
mining  by  one  In  possession  under  a  lease  and  for  trespass  to 
bis  mine,  and  providing  for  an  appHeatlon  for  an  order  for  a 
snn-ey  of  mines,  and  declaring  that  the  costs  of  the  order  and 
snrvey  shall  be  paid  hy  the  i>ersans  making  the  application 
unless  they  shall  subsequently  maintain  an  action  and  recover 
<1amages  by  reason  of  a  trespa)«  threatened  prior  to  such  sur- 
vey, does  iwit  permit  a  survey  of  the  honndarles  and  nnder- 
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ground  workings  of  adjacent  mines  unless  there  is  a  pending 
suit  Involving  such  mines.  National  M.  Co.  v.  DUtrict  Court,  67. 

12.  HOTIBEB  OF   ILL-FAUE — REPEAL. 

Crimes  and  punishments  act,  eSectlTe  January  i.  1912.  pro- 
hibiting the  keeping  of  a  bouse  of  Ill-fame  within  400  yards  of 
0  school,  etc.  (Rev.  Lan-s,  6610),  did  not,.untll  January  1,  1912. 
supersede  Stats.  1011,  c.  133,  sees.  217,  218,  enacted  the  same 
day  as  the  other  act,  and  fixing  an  SOO-yard  limit.  Ex  Parte 
Ah  Pah.  283. 

13.  Special  Acts — Pbebumption. 

If  a  special  act  be  passed  for  a  particular  case,  the  pre- 
sumption of  the  appllcablllt;  of  the  general  law  ta  overcome 
by  the  presumption  In  favor  of  the  special  act  that  the  general 
act  was  not  applicable  In  that  case.    Quilici  t.  8tro$nider.  9. 

14.  Special  or  TjOcal  Laws — Legislative  Powebs. 

The  legislature  Is  the  exclusive  Judge  as  to  whether  a  law 
on  any  subject  not  enumerated  in  tlie  constitution  can  be  made 
general  and  applicable  to  the  whole  state,  and  the  Judgment  of 
the  legislature  as  to  whether  a  general  law  Is  applicable  or 
special,  or  local  laws  are  required  regarding  subjects  not  so 
enumerated.  Is  conclusive.    Idem,  0. 

15.  TiuE  OF  Taki.no  Effect — Legislative  Poweb. 

In  the  absence  of  constitutional  restriction,  the  legislature  Is 
free  to  fix  in  each  act  the  time  It  is  to  take  effect.  E:r  Parte 
Ah  Pah.  2m. 

16.  Title — Sufficiency — House  of  Ill-Fame. 

Stats.  lOll.c.  133.  sees.  217, 218  (Rev.  Laws,  3457,3458).  mak- 
ing it  unlawful  to  keep  a  house  of  Ill-fame  within  800  yards  of  a 
Bchoolhouse,  etc..  Is  not  unconstitutional,  under  Const,  art  4, 
sec.  17,  as  embracing  matter  not  covered  by  the  title,  "An  act 
concerning  public  schools  and  repealing  certain  acts  relating 
thereto."     Idem,  283. 

17.  (tofl8TBUCTlON^PUN<TL'AT10N. 

In  construing  statutes  rendered  uncertain  by  punctuation. 
the  courts  properly  regard  such  marks  only  as  an  aid  in  arriv- 
ing «t.  the  correct  meaning  of  the  words  of  a  statute,  not  as 
having  a  controlling  influence:  and  courts  should  not  hesitate 
to  repuuctuate  a  statute  where  it  la  necessary  to  arrive  at  the 
true  legislative  Intent  or  where  punctuation  or  omission 
thereof  is  caused  by  clerical  error  or  inadvertence,  or  where 
it  is  evident  that  the  punctuation  gives  to  the  statute  nn  absurd 
or  meaniiigtcKB  Inten'retatlun.     State  v.  Brodigan.  486. 

18.  CONSTRl'CTION^.-VVOIDANCE   OF    lNC()NSiaTE.NCV. 

In  the  construction  of  statutes,  courts  should  harmouize 
hK'onBl stent  |>artB  of  acts  bearing  upon  the  same  question  when 
it  is  possible  to  arrive  at  the  true  legislative  Intent  thereby, 
and  should  avoid  a  construction  which  creates  inconsistent 
positions  whenever  it  can  possibly  be  done  without  doing 
violence  to  the  legislative  Intent.  Idem.  486. 
Si-e  I'rm.ic  Laxjis. 
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SODOMT.    See  Criuinai,  Law,  8. 

TAXATION. 
1.  Bod  N  BABIES — Evidence. 

In  an  action  by  one  county  against  another  county  for  taxea 
collected  by  defendant  county  on  property  claimed  to  be  In 
platntlfF  county,  evidence  held  to  euBtain  a  flndlDE  for  plaintllT. 
Lj/on  County  v.  Storey  County,  243, 
See  MoBTOAOES.  3. 

TENANTS  IN  COMMON. 

1.    MUTDAL  RlGBTS  OF  COTENANT^PUBCHASE  OF  OlJTBTAnDIKO  TiTLE. 

One  In  possession  of  government  land  as  cotenant  of  another 
oannat  acquire  a  homestead  right  thereto  bo  as  to  exclude  his 
cotenant,  but  such  title  wilt  Inure  to  the  benefit  of  both,  upon 
the  tenant  who  did  not  purchase  contributing  an  eqnal  part  of 
the  consideration  actually  paid.    Lgtle  v.  Devlin,  179. 

TOWNSITES.  FEDERAL. 

1.  Judges — Disposal  by  United  States — Compensation  of  Tbus- 

Since  the  duties  of  townslte  trustee  do  not  naturally  belong 
to  the  office  of  district  Judge,  and  It  Is  not  Incumbent  upon 
a  district  Judge  to  atrept  such  trust,  he  may  accept  compensa- 
tion for  his  services  as  trustee.    Jennett  v.  Steveita,  128. 

2.  Trustee. 

Under  Comp.  Laws,  340,  providing  that,  If  all  the  lots  in  a 
townslte  are  not  l^ally  conveyed  to  the  proper  owners  wltbla 
one  year  after  they  have  been  passed  upon  by  the  district 
Judge  as  townslte  trustee,  or  In  case  of  contest,  within  thirty 
days  after  the  contest  shall  have  been  Anally  determined,  they 
shall  be  Bold  to  the  highest  bidders,  prohibition  Is  a  proper 
remedy  to  prevent  the  sale  of  the  lots  where  the  failure  to 
legally  convey  to  the  proper  owners  Is  due  to  the  Imposition  of 
excessive  choices  by  the  townslte  trustee  as  a  condition  prece- 
dent thereto.  State  v.  Steveiig.  146. 
See  Public  Lands.  1-5, 

TRESPASS.     See  Watebs  and  Watkb  Courses,  4. 


TRUSTS. 
1.  CossTRUCTivE    Tri:st —  Ksfobcement    Aqainst    Grantees    op 
Trustee. 

Where  a  wife  died,  leaving  her  husband  and  several  children 
as  heirs  of  her  separate  estate,  and  these  children,  In  order  to 
enable  their  father  to  make  advantageous  terms  with  one  hold- 
ing an  Incumbrance  on  the  property,  deeded  their  Interest  to 
him.  with  the  understanding  that  he  should  then  recouvey  It, 
the  father  held  the  various  shares  In  trust  for  the  children,  and 
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hlH  cnnveyauc-e  of  the  entire  estate  to  port  ot  his  children, 
e.xeludiiig  others,  wlil  not  defeat  the  rights  of  those  exciuded ; 
for,  liavlng  knowiedge  of  the  arrangements,  the  grantees  tate 
no  ^renter  title  than  their  grantor,  and  hold  the  share  ot  the 
excluded  children  la  trust     Winters  v. Winters.  323. 

WATERS  AND   WATER   COURSES. 

1.  I BHiOATioN— Appropriation  of  Wateb — Bconouical  Divebbion. 

A  prior  approjtrlator  of  water  for  Irrigation  did  not  employ 
a  reasonable  and  e<nnoni[cal  metbod  of  diverting  It  where  be 
permitted  two-tblrds  of  the  water  diverted  to  become  lost  Id  a 
swamp  without  any  good  excuse  therefor.  Doherty  v.  Pratt,  343, 

2.  Appropriation — Amount — Ecosomical  Divession. 

Where  a  prior  approprlator  of  water  for  Irrigation  was  enti- 
tled to  a  certain  amount  at  the  point  where  It  entered  his  land. 
the  amount  to  which  he  was  entitled  at  the  point  of  diversion 
was  sucb  as  by  a  reasonable  and  economical  method  of  diversion 
would  supply  hliu  at  bis  land  with  the  amount  to  which  he  was 
there  entitled,    /dem,  S4.3. 

3.  Appropriation — Sufficiency. 

Where.  Itefore  the  adoption  of  the  present  statute,  an  appro- 
prlator of  waters  of  a  creek  constructed  dams  In  the  creet 
within  his  lauds  and  constructed  ditches  and  Irrigated  his 
lands  and  raised  crops  by  Irrigation,  and  removed  a  portion  of 
an  existing  dam  alKive  his  lands  so  as  to  let  a  part  of  the  water 
continue  in  Its  regular  course  down  the  creeic,  his  acts  were  a 
sufficient  appropriation,    /dem,  343, 

4.  Appboprtation — Tbebpass. 

Where  an  approprlator  of  water  for  Irrigation  removed  a 
portion  of  a  dam  constructed  upon  public  land  by  a  prior  appro- 
prlator lu  such  a  manner  as  to  divert  the  entire  stream,  and  by 
such  removal  allowed  a  portion  of  the  stream  to  continue  in  Its 
natural  course,  his  act  was  nut  a  trespass  and  did  not  render 
bin  appropriation  Invalid;  the  rights  of  the  owners  of  the  dam 
being  commensurate  with  their  rights  to  the  water,  and  they 
having  no  right  to  divert  the  entire  stream  to  the  Injury  of  a 
subsequent  approprlator.  especially  where  the;  did  not  economl- 
call.v  use  nil  the  water  appropriated,    /dem.  343. 

5.  APPBOPKIATION — INTEKPEBEKCE  WITH  DAM. 

A  subsequent  approprlator  shnnid  not  interfere  with  the  dam 
of  a  prior  approprlator  unless  such  Interference  Is  reasonably 
necessary,  and  then  it  should  not  injure  the  rights  of  the  prior 
approprlator.     'dem.  .143. 
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